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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1963 


Haroitp M. HAGuE ET AL., APPELLEES, V. DONALD STERNS, 


APPELLANT. 
120 N. W. 2d 287 


Filed March 8, 1963. No. 35335. 


Appeal and Error. In the absence of a bill of exceptions it is 
presumed that issues of fact presented by the pleadings are 
established by the evidence and the only issue that will be 
considered on appeal is the sufficiency of the pleadings to sustain 
the judgment. 

Landlord and Tenant. In the absence of a statute to the con- 
trary a tenancy cannot be terminated for the breach of a cove- 
nant, condition, or collateral agreement by the lessee unless 
there is an express and distinct provision in the lease for a 
forfeiture or right of reentry on the occurrence of the breach. 
Forfeitures of estate under leases are not favored in 
law and the right to forfeit must be clearly stipulated. If a 
forfeiture has not been stipulated for, a covenant or condition 
which is merely implied, or an express one not clearly within 
the forfeiture clause, will not sustain a claim of forfeiture for 
breach. 


The general rule as to forfeiture and the right of re- 
entry has no application in this state to a breach of covenant 
for the nonpayment of rent in a forcible entry and detainer 
action by virtue of section 27-1402, R. R. S. 1948. 

Pleading: Judgments. A petition that does not contain facts 
sufficient to constitute a cause of action will not support a judg- 
ment rendered thereon. 


Appeal from the district court for Holt County: Wu- 


LIAM C. SMITH, JR., Judge. Reversed and remanded with 
directions to dismiss. 


(1) 
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Edward E. Hannon, for appellant. 
William W. Griffin and D. R. Mounts, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

The plaintiffs, as lessors of the real estate described 
in the petition, commenced this action in the district 
court for Holt County against the defendant, as lessee, 
to declare a forfeiture of the 3-year written lease en- 
tered into by them. The trial court found for the plain- 
tiffs, declared a forfeiture of the lease, and directed that 
plaintiffs be placed in possession of the lands involved. 
The defendant has appealed. 

There is no bill of exceptions in this case. The only 
question before the court is whether or not the plead- 
ings sustain the judgment. Johnson v. School Dist. No. 
3, 168 Neb. 547, 96 N. W. 2d 623. In the absence of a 
bill of exceptions it will be presumed that issues of 
‘fact presented by the pleadings are established by the 
evidence. Defendant contends the action is one at law 
‘and that he was erroneously deprived of a jury trial. 
This question was not presented to the trial court by 
defendant’s motion for a new trial. Under such circum- 
stances that question cannot be raised on appeal. King 
v. Cass County, 141 Neb. 263, 3 N. W. 2d 449. 

The defendant demurred to the petition on the ground 
that the petition did not state a cause of action. He 
also alleged the insufficiency of the petition in his an- 
swer. The only question properly raised by the appeal 
is whether or not the petition states a cause of action 
or, in other words, whether or not the pleadings sup- 
port the judgment. 

The petition alleged that plaintiffs entered into a 
written lease with the defendant on February 5, 1962, 
for a period of 3 years. Copy of the lease was attached 
to and made a part of the petition. It provided for rent 
on a share-crop basis. The lease contained some of the 
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usual covenants, some unusual conditions, and some 
collateral agreements. 

The lease contained the following provision: “As to 
all acreages which are now the subject of Soil Bank 
agreements, and which are idle, the parties of the first 
part shall be entitled to have and receive all govern- 
ment payments or benefits therefrom, and second party 
shall have no right or interest therein, and will agree to 
sign any such additional documents as may be required 
to release any interest or claim therein on his part.” 
The petition alleged that on or about March 9, 1962, 
defendant received a diverted-acres payment in the sum 
of $1,699.30, which defendant refused to pay over to 
plaintiffs on demand. Plaintiffs alleged their election 
to forfeit the lease and demanded that defendant forth- 
with quit and surrender the leased premises, which he 
refused to do. 

The lease contains no provision for the forfeiture or 
right of reentry for the breach of any covenant, condi- 
tion, or collateral agreement. The absence of a for- 
feiture or reentry provision in the lease and the failure 
to allege such a provision in the petition is fatal to plain- 
tiffs’ cause of action. 

“In the absence of a statute to the contrary, a tenancy 
cannot be terminated for a breach of a covenant by the 
lessee unless there is an express and distinct provision 
in the lease for a forfeiture or right of reentry on the 
occurrence of the breach or unless the breach disaffirms 
or impugns the title of lessor and tends to defeat the re- 
version.” 51C.J.S., Landlord and Tenant, § 104, p. 683. 
“The landlord has no right of reentry for breach of cov- 
enant unless the covenant is valid and enforceable, and 
there is'a stipulation in the lease that the breach shall 
work a forfeiture or termination of the tenant’s interest, 
or confer on the landlord a right of reentry, * * *.” 52 
C. J. S., Landlord and Tenant, § 718, p. 581. See, also, 
52 C. J. S., Landlord and Tenant, § 730, p. 591; 32 Am. 
Jur., Landlord and Tenant, § 848, p. 720. 
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In Chesnut v. Master Laboratories, 148 Neb. 378, 27 
N. W. 2d 541, this court said: “Forfeitures of estate un- 
der leases are not favored in law and the right to forfeit 
must be clearly stipulated. If a forfeiture has not been 
stipulated for, a covenant or condition which is merely 
implied, or an express one not clearly within the for- 
feiture clause, will not sustain a claim of forfeiture 
for breach.” See, also, Ocean Grove Camp Meeting 
Assn. v. Sanders, 68 N. J. L. 631, 54 A. 448; Dillingham v. 
Williams (Tex. Civ. App.), 165 S. W. 2d 524; Chopot v. 
Foster, 51 Wash. 2d 406, 318 P. 2d 976. 

The foregoing rule has no application in this state 
to a breach of covenant for the nonpayment of rent ina 
forcible entry and detainer action by virtue of section 
27-1402, R. R. S. 1943. The present action is not one for 
forcible entry and detainer and this statute is not per- 
tinent to the instant case. 

The petition in the instant case shows that the lease 
contained no forfeiture or reentry provisions. It is not 
an action within the scope of section 27-1402, R. R. S. 
1943. The right of forfeiture or reentry does not there- 
fore exist as a matter of law. The petition does not 
state a cause of action and the judgment entered thereon 
is not sustained by the pleadings. See Sallander v. 
Prairie Life Ins. Co., 112 Neb. 629, 200 N. W. 344, where- 
in we said: ‘We further conclude that, as the judgment 
was rendered on a petition which does not state a cause 
of action, it cannot be sustained, and should be and is 
set aside.” The petition affirmatively shows that a 
cause of action for forfeiture does not exist. 

The judgment of the district court is reversed and the 
cause remanded with directions to dismiss the petition. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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BenNETr A. ROBINS, APPELLEE, Vv. GERALD F. SANDOZ, 


APPELLANT. . 
120 N. W. 2d 360 


Filed March 8, 1963. No. 35348. 


1. Automobiles: Negligence. As a general rule it is negligence as 
a matter of law for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time to avoid a 
collision with an object within the area lighted by his headlights. 

In a case where there is evidence that the 
operator of a motor vehicle on a highway at night collided with 
an object on account of his failure to see it, although it was with- 
in the range of his headlights, and on account thereof it may be 
said that he was guilty of negligence as a matter of law, and 
there is also evidence of negligence on the part of the party 
injured or damaged by the collision, a question for determination 
by a jury is presented under the comparative negligence statute. 

3. Negligence. The fact that a party may be guilty of negligence 
as a matter of law does not bar him from asserting the benefits 
of the comparative negligence statute. 

4. Appeal and Error. A party is not entitled to appeal from an 
order or the rendition of a judgment which was made with his 
consent or upon his application. 


Appeal from the district court for Sheridan County: 
ALBERT W. CRrITES, Judge. Reversed and remanded. 


Everett A. Anderson, for appellant. 


Frank F. Aplan, Charles A. Fisher, and Charles F. 
Fisher, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is an action for damages to personal property 
by Bennett A. Robins, plaintiff and appellee, growing 
out of a collision between an automobile of the plain- 
tiff and one which was owned and operated by Gerald 
F. Sandoz, defendant and appellant. The action was 
based on alleged negligence on the part of the defendant. 
The defendant filed an answer in which he denied that 
he was guilty of any negligence. He also filed a cross- 
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petition in which he charged that the collision was 
caused by the negligence of the plaintiff. The purpose 
of the cross-petition was to recover damages on account 
of personal injuries he claimed he had sustained and 
property damage to the automobile which he had 
operated. 

A jury was duly impaneled and evidence was adduced 
by the parties. After the evidence of the parties had been 
adduced the plaintiff moved in the alternative for a 
directed verdict in favor of the plaintiff and against the 
defendant on the cross-petition, or to dismiss the cross- 
petition. 

The defendant moved for a directed verdict in his 
favor. 

The plaintiff then renewed his motion for directed 
verdict, and also moved that the court submit to the 
jury for determination only the question of the property 
damage to the plaintiffs automobile and his glasses. 

The court sustained the motion to dismiss the cross- 
petition; found in effect as a matter of law that the 
plaintiff was guilty of no negligence and that the defend- 
ant’s negligence was the sole cause of plaintiff’s dam- 
age; and by recital in the bill of exceptions the court 
directed the jury to return a verdict in favor of plaintiff 
and against the defendant “in the sum of the stipulated 
amount of $1866.” The stipulation referred to is the 
following: “It is stipulated and agreed that the amount 
of damages sustained by the plaintiff, the property dam- 
age to the 1960 Buick automobile and the glasses is 
$1866, and the jury may return a verdict for that 
amount.” No formal written instruction appears in the 
record, but a verdict was accordingly returned and judg- 
ment rendered thereon. 

The judgment contains the following: ‘The parties 
then stipulated that the damages sustained by the plain- 
tiff were the sum of $1,866.00, and that the jury should 
be directed to enter verdict in this amount, not waiving 
the right of defendant, to appeal, or claim error on other 
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matters than the amount of the damages. The Court 
then directed the jury to return verdict for the plaintiff 
of $1,866.00 * * *.” Motion for new trial or for judgment 
notwithstanding the verdict was duly filed which mo- 
tion was overruled. From this judgment and the order 
overruling the motion the defendant has appealed. 

A number of assignments of error as grounds for re- 
versal are set forth in the brief, but the total substance 
of all of the contentions is found in one of them, as fol- 
lows: “The trial court erred in finding and holding 
that there was no issue to be submitted to the jury 
under the defendant’s theory of the case.” 

By his answer and cross-petition the defendant al- 
leged that the negligence of the plaintiff solely and proxi- 
mately caused the collision. The effect of the adjudica- 
tion was to say that the evidence in the case was insuffi- 
cient to justify a submission to the jury of the question 
of whether or not the plaintiff was guilty of negligence 
which proximately caused or contributed to the colli- 
sion. The defendant alleged that the plaintiff was 
guilty of negligence in the following particulars: In 
stopping and parking upon the highway in a negligent 
manner and in violation of section 39-757, R. R. S. 1943; 
in failing to maintain a proper lookout; in failing to 
warn the defendant that the plaintiff's vehicle was 
parked in the defendant’s lane of traffic; and in main- 
taining signal lamps and devices on his automobile in a 
defective condition. 

By the assignments of error the question of whether 
or not there was evidence supporting these allegations 
or any of them sufficient for submission of the case for 
determination by a jury is presented. This requires a 
summary of the pertinent evidence, much of which is not 
in dispute. 

On July 4, 1961, at ‘about 9 p.m., the plaintiff was 
driving his 1960 Buick automobile in a northerly direc- 
tion on Highway No. 87 and when‘he reached a’ point 
about 2 miles south of White Clay, Sheridan County, 
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Nebraska, the right rear tire became flat and he drove 
over to the right or east side of the road and stopped 
to change the tire. He got out and prepared to change 
the tire. After he had been stopped for a period of 
time, estimated at from 15 to 20 minutes, the defendant 
came also from the south and drove an automobile into 
the rear end of the plaintiff’s automobile. The front end 
of the defendant’s automobile struck the rear end of 
plaintiff's automobile. As a result the two automobiles 
were piled up on the east side of the highway. The 
defendant estimated that his automobile was at the time 
moving at a rate of speed of 55 to 60 miles an hour. The 
night was dark but the weather condition was good. 
The view of the location to the south was not obstructed 
for as much as a quarter of a mile, and to the north 
there was no highway obstruction having a bearing on 
the accident. 

There is no information as to the established width of 
the highway at the point involved, but it did have a 
traveled surface of a width of about 23 feet. At the 
approximate center was a white line. A witness testi- 
fied, and the testimony is not disputed, that the width 
of the traveled surface to the west of the dividing line 
was 12 feet and to the east 10 feet 8 inches. The auto- 
mobile of the plaintiff was stopped with its right rear 
wheel a short distance off the surface to the east which 
gave him needed opportunity to place the jack on the 
traveled surface for the purpose of changing the tire. 
There was some evidence bearing on the question of 
whether or not there was space farther to the right 
which the plaintiff could have occupied for the purpose 
of changing the tire, which would have afforded more 
space for passing in the north-bound driving lane. There 
was no obstruction between the west side of plaintiff’s 
automobile and the west edge of the traveled surface. The 
clear space to the west or left-hand side of the highway 
was the portion west of the dividing line plus the distance 
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from the dividing line to the west side of the plaintiff’s 
automobile at the time of the collision. 

In dispute is the question of whether or not the rear 
lights on plaintiff’s automobile were lighted when it 
was run into. The testimony of the plaintiff is that they 
were. He testified that the lens in the right light was 
broken but that both lights were on. The testimony of 
the defendant was that he did not see the lights and his 
conclusion was that they were not on. The defendant 
testified that he did not and could not see plaintiff’s auto- 
mobile until he was from 40 to 60 feet from it and on 
this account he did not have time or opportunity to stop 
or turn aside and avoid striking it. There was some evi- 
dence on behalf of defendant that a car coming from the 
north had its dim lights on. It is not disputed that the 
automobiles of plaintiff and defendant were on their 
right side of the highway at the time of collision. 

It is obvious that the trial court concluded that the 
collision was caused solely by the negligence of the de- 
fendant and that the plaintiff was free from negligence 
or contributory negligence. If the record sustains this 
conclusion then the action of the court was proper and in 
such event the judgment was proper. If however there 
was evidence of contributory negligence the compara- 
tive negligence rule applies and a question for the jury 
was presented. 

In Hilferty v. Mickels, 171 Neb. 246, 106 N. W. 2d 40, 
it was said: “Because of the comparative negligence 
statute, even though appellee was guilty of negligence 
as a matter of law and if it may be found that appel- 
lant was guilty of only slight negligence, the question of 
whether or not the negligence of appellee was gross in 
comparison therewith would still be a factual one for 
determination of the trier of the facts.” See, also, 
Bezdek v. Patrick, 170 Neb. 522, 103 N. W. 2d 318. 

The first point of negligence charged against the plain- 
tiff is that he was negligently parked in violation of sec- 
tion 39-757, R. R. S. 1943. The last sentence of this 
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provision only has strict application in the case here. 
Under the facts disclosed it is clear that an emergency 
as contemplated existed and the plaintiff had, under the 
circumstances, a temporary right to stop for the pur- 
pose of changing the tire. That right however was con- 
tingent upon his exercise of due care under the 
circumstances. 

In Anderson v. Robbins Incubator Co., 143 Neb. 40, 
8 N. W. 2d 446, this court pointed out, in a situation 
similar to the one involved here, that this is evidence of 
negligence to be taken into consideration with all of the 
other facts and circumstances in determining whether 
or not negligence existed. In other words a jury question 
was presented. The main difference in the two cases is 
that there the owner of the parked car was at the trial 
denied a right to recover on the ground that negligence 
on his part in parking defeated his right of recovery, 
whereas here the holding was that parking could not be 
asserted as a defense. 

To defeat the right of the defendant to assert and to 
have submitted his charge of negligence and contribu- 
tory negligence of the plaintiff, the plaintiff relies on the 
general rule announced in Roth v. Blomquist, 117 Neb. 
444, 220 N. W. 572, 58 A. L. R. 1478, as follows: “As a 
general rule it is negligence as a matter of law for a 
motorist to drive an automobile so fast on a highway 
at night that he cannot stop in time to avoid a collision 
with an object within the area lighted by his lamps.” 
There has been no departure from this as a general rule 
in the later cases. See, Guerin v. Forburger, 161 Neb. 
824, 74 N. W. 2d 870; Davis v. Dennert, 162 Neb. 65, 
75 N. W. 2d 112. 

In the briefs in this case the defendant does not urse 
that there was no evidence of negligence on his part. He 
bases his presentation on the proposition only that there 
was evidence that the plaintiff was guilty of negligence 
or contributory negligence necessary to be submitted 
to a jury for comparison with the negligence of the de- 
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fendant pursuant to the comparative negligence statute. 

It becomes clear therefore that, although there are 
numerous cases wherein the defensive rights of motor- 
ists who have run into objects on highways in the night- 
time have been considered and referred to as excep- 
tions to the quoted pronouncement in Roth v. Blomquist, 
supra, and while there is some relation in subject mat- 
ter, neither the rule nor these cases may be regarded 
as determinative of the question involved here. The 
question here is that of whether or not the defendant 
may defend on the ground of negligence of the plaintiff. 
There is nothing in the rule in that case or in the ex- 
ceptions which denies to him that right. 

In a situation such as this, where the evidence is in 
dispute, a question is presented for determination by a 
jury. See, Miers v. McMaken, 147 Neb. 133, 22 N. W. 
2d 422; Segebart v. Gregory, 156 Neb. 261, 55 N. W. 
2d 678; Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576, 
42 A. L. R. 2d 1; Fick v. Herman, 159 Neb. 758, 68 N. W. 
2d 622; Guerin v. Forburger, supra. This is made par- 
ticularly clear in Anderson v. Robbins Incubator Co., 
supra. 

In the light of these observations and the evidence it 
becomes apparent that there was a disputed question of 
fact as to whether or not the plaintiff was guilty of neg- 
ligence which caused or contributed to the collision 
which question should have been submitted to a jury for 
determination. 

This conclusion disposes adversely to the plaintiff of 
all questions presented by the assignments of error. 
There does remain, however, a contention of the plain- 
tiff, the effect of which is to say that the defendant, by 
the stipulation as to the amount of plaintiff's damages, 
has destroyed and waived his right to a review by this 
court. 

It is of course true that a party is not entitled to prose- 
cute error upon the granting of an order or the rendition 
of a judgment when the same was made with his con- 
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sent, or upon his own application. See Pahl v. Sprague, 
152 Neb. 681, 42 N. W. 2d 367. This rule has no appli- 
cation here in the light of what is disclosed by the record. 

The bill of exceptions discloses that the trial court 
announced that all matters except the amount of plain- 
tiff’s damages were decided in his favor, but the deter- 
mination of the amount of damages would be submitted 
to the jury. The defenses in this area had been rejected 
by the court. After this had been announced the parties 
stipulated that the amount of damages was $1,866 and 
the jury was instructed to return a verdict for this 
amount. 

The face of the stipulation in the bill of exceptions 
does not make exactly clear what was intended. The 
judgment from which the appeal herein is taken does 
make clear the intention of the parties and of the court. 
It is thus made clear by the part of the judgment which 
has been quoted herein that the intention and purpose 
was to say only that the collision caused damage to the 
property of the plaintiff in the amount of $1,866. The 
right of appeal was not waived but was expressly re- 
served. The right of the defendant to appeal has not 
been destroyed by the stipulation. 

For the reasons herein stated the conclusion reached 
is that there was evidence adduced sufficient for the 
submission of the pleaded defense for a determination 
by the jury, and accordingly the judgment of the dis- 
trict court is reversed and the cause remanded for a new 
trial on all of the issues presented by the pleadings. 

REVERSED AND REMANDED. 


Crry oF Mitrorp, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLANT, V. EDWARD SCHMIDT, APPELLEE. 
120 N. W. 2d 262 


Filed March 8, 1963. No. 35353. 


1. Municipal Corporations. All ordinances of a general nature in 
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a city of the second class shall be published before they take 
effect. 

2. Municipal Corporations: Nuisances. The only power which a 
city has to declare the maintenance of a trailer coach a nuisance 
is to find that it violates the interests of peace, public health, 
public morality, public safety, or the general welfare of the city. 

38. Municipal Corporations. The exercise of the police power dele- 
gated to municipal corporations cannot be invoked on purely 
esthetic grounds. 


4, A code provision requiring a permit does not clothe the 

issuing body with an arbitrary power to refuse to issue permits. 
5. Authority to regulate does not give power to suppress. 
6. Zoning: Municipal Corporations. Generally, the test of validity 


of zoning action or a zoning ordinance is whether or not such 
action or ordinance is in accord with a comprehensive plan of 
zoning as required by enabling statutes, and whether or not it 
is lawfully designed to promote the general welfare or other ob- 
jectives specified in the enabling statutes, rather than merely to 
benefit individual property owners or to relieve them from the 
harshness of the general regulation as applied to their property. 

7. Municipal Corporations. A municipal corporation is a creature 
of the law established for special purposes, and its corporate 
acts must be authorized by its charter and other acts applicable 
thereto. It therefore possesses no power or faculties not con- 
ferred upon it, either expressly or by fair implication, by the 
laws which created it or by other laws, constitutional or statu- 
tory, applicable to it. 


Appeal from the district court for Seward County: 
H. Emerson KoxJer, Judge. Affirmed. 


Ivan A. Blevens, for appellant. 
John McArthur, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an action by the city of Milford to enjoin Ed- 
ward Schmidt, hereinafter referred to as Schmidt, from 
maintaining a house trailer on property owned by him 
in said city. The trial court denied the injunction and 
the city of Milford perfected its appeal to this court. 

Milford is a city of the second class, with a popula- 
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tion of 1,480. Hereafter, for convenience, it will be re- 
ferred to as city. It is the home of the Nebraska Trade 
School, which is located on a 10-acre tract across the 
road from the Schmidt property. Schmidt’s property, 
which has been devoted to business or commercial use 
for several years, is located on the south side of U. S. 
Highway No. 6 which runs along the eastern and south- 
ern edge of the city. The city has two trailer courts. 
One is on the eastern edge across the highway and ap- 
proximately 200 feet from the Schmidt property. The 
other is on the western edge of the city. Schmidt lives 
in and maintains his trailer next to and west of his 
place of business, which is a restaurant building in two 
sections. One of these sections is operated as a restau- 
rant and the other as a soft ice cream facility. 

The city’s petition alleges that under its general statu- 
tory police powers it had enacted certain ordinances for 
the protection of the public health, safety, and welfare. 
It then sets out section 10-105 of the Revised Municipal 
Code of Milford, Nebraska, 1953, which is as follows: 
“Permits must be secured from the Board of Trustees 
of Milford, for the locating of Trailer Houses in said 
Village, if they are to remain in said Village for a period 
of time exceeding 30 days.” 

It then sets out the provisions of Article 1, chapter 5, 
of the Code, which defines “nuisances” generally and 
specifically and authorizes their abatement by injunc- 
tion. The only provision of Article 1 which could be 
even remotely pertinent to this action is the following: 
“(5) The erection or maintenance of any building or 
structure in such a manner as to be unsafe, injurious 
or annoying to the public health or safety or so unsightly 
as to depreciate the value of property in the vicinity 
thereof.” 

The petition then alleges that ordinance No. 297, 
which is attached to the petition, was duly passed and 
adopted by the city on September 28, 1961. Ordinance 
No. 297 is a very comprehensive ordinance for the licens- 
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ing of trailer courts within the city. The title of ordi- 
nance No. 297 is as follows: “An ordinance defining 
and regulating trailer courts in the city of Milford, and 
within an area of one-half mile from the corporate lim- 
its of said city, establishing minimum standards govern- 
ing the construction and maintenance of trailer courts; 
establishing minimum standards governing the provided 
utilities and facilities, and other physical things and con- 
ditions to make trailer courts safe, sanitary and fit for 
human habitation; fixing the responsibilities and duties 
of owners and operators of trailer courts; authorizing 
the inspection of trailer courts; to prohibit the placing, 
keeping, or maintaining of a trailer coach within said 
city, or within an area of one-half mile from the corpo- 
rate limits of said city, at a location other than a duly 
licensed trailer court; and to regulate an area within 
one-half mile of the corporate limits of said city under 
. the provisions of section 17-1001, Revised Statutes of 
Nebraska, 1943, Supplement of 1958; and fixing penal- 
ties for violation.” 

Sections IT and III, of ordinance No. 297, are applicable 
to and are the only provisions applicable to a single 
trailer coach. They are as follows: “SECTION II. 
REGULATION. It shall be unlawful for any person to 
place, keep, maintain, or to permit the placing, keeping, 
or maintenance of a trailer coach used for human habi- 
tation, either temporary or permanent, on any street, 
alley, drive, plot or lot, within the City of Milford for 
more than twenty-four hours at any location other than 
within a duly licensed trailer court. The removal of 
wheels, or the placement of a trailer coach on a perma- 
nent foundation shall not constitute an exception to this 
section. , 

“SECTION III. REGULATION. It shall be unlawful 
for any person to place, keep, maintain, or to permit 
the placing, keeping, or maintenance of a trailer coach 
at any place within an area of one-half mile from the 
corporate limits of the City of Milford, which said. area 
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is hereby so regulated under the provisions of Section 
17-1001, Revised Statutes of Nebraska, 1943, Supple- 
ment of 1958, except within a duly licensed trailer court. 
The removal of wheels, or the placement of a trailer 
on a permanent foundation shall not constitute an ex- 
ception to this section.” 

The petition alleges that prior to the placement of the 
trailer within the city, Schmidt requested a permit to 
maintain the trailer coach within the city but that the 
request was denied by the mayor and council of the 
city. It alleges that in violation of the above ordinances, 
Schmidt is maintaining the trailer coach on private 
property within the city. It further alleges that the 
trailer constitutes a structure annoying to public health 
and safety and is so unsightly as to depreciate the value 
of the property in the vicinity and constitutes a nuisance. 
Digressing for a moment, on the allegation of being un- 
sightly, the testimony of the witnesses for the city is 
that Schmidt’s trailer is a “good looking trailer,’ and 
would be readily admitted in the existing trailer courts. 

Schmidt’s answer in substance alleges his ownership 
of the. property on which the trailer is maintained, the 
establishment of facilities for a mobile home prior to 
the enactment of the ordinances mentioned in the city’s 
petition, and that the ordinances are unconstitutional 
and void as to him. 

The mayor, the chief witness for the city, testified 
that when Schmidt first talked to him there was an 
ordinance which permitted the issuance of a permit, but 
that the city was not issuing them. He testified further 
that it is the city’s position that under no circumstances 
will it permit Schmidt to live in a trailer house on his 
own land. The reason given by the mayor for the city’s 
position is that a trailer depreciates the value of other 
property surrounding it, and if the city permitted 
Schmidt to have a trailer coach on his property, anyone 
else in town could do the same thing. 

Ordinance No. 297 was adopted at a special meeting 
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called for that purpose on September 28, 1961. The 
ordinance provided that it should be in effect from and 
after the 28th day of September 1961. There was no 
publication of the ordinance until October 11, 1961, 
when it was published in the Milford Times, a legal 
newspaper. Section 17-613, R. R. S. 1943, provides in 
part: “All ordinances of a genera] nature shall, before 
they take effect, be published, within one month after 
they are passed, * * *.” (Italics supplied.) In certain 
limited emergencies, none of which is applicable herein, 
ordinances may become effective upon proclamation of 
the mayor. 

There is no dispute in the record that the utility 
connections being used by the trailer are not code in- 
stallations, because the city refuses to approve or author- 
ize such connections. The connections being presently 
used are attached to the utility facilities serving the 
business located on the premises. The evidence is also 
undisputed that Schmidt is willing and anxious to 
comply with the code regulations covering the utility 
connections if the city will issue him a permit for the 
trailer at its present location and will permit proper 
code installations. 

The trial court found generally for Schmidt. The or- 
dinances were held not to be unconstitutional, but as 
construed not to effect Schmidt if he complies with the 
ordinances requiring proper sewer, water, and electric- 
ity connections. 

The city appeals, alleging three assignments of error: 
(1) The court erred in finding that ordinance No. 297 
could not be construed to prohibit the defendant from 
maintaining a trailer coach on his own land; (2) the 
court erred in finding defendant could maintain said 
trailer coach without a permit from the city; and (3) 
the court erred in finding the act of the defendant in 
maintaining his trailer coach did not constitute a nui- 
sance. We will consider these assignments in inverse 
order. 
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Schmidt’s trailer coach is described by the city’s wit- 
nesses as a “good looking trailer.” It is located on a 
highway in an area which has been and is devoted to 
commercial pursuits and is within 200 feet of an ex- 
isting trailer court. The record is very meager on this 
point but it is fairly evident that the trailer is entirely 
compatible with the area. The code does not define 
the maintenance of a trailer as a nuisance, and, if it did, 
the mere definition would not make it so unless it was 
a nuisance in fact. The only power which a city has to 
declare the maintenance of a trailer coach a nuisance 
is to find that it violates the interests of peace, public 
health, public morality, public safety, or the general 
welfare of the city. See, Jewel Tea Co. v. City of Gen- 
eva, 137 Neb. 768, 291 N. W. 664; Clough v. North 
Central Gas Co., 150 Neb. 418, 34 N. W. 2d 862. 

It is difficult to understand how an acceptable trailer 
house, within 200 feet of a trailer court, in a commercial 
area and located on the owner’s property, without fur- 
ther showing can be said to be a nuisance per se. The 
utility installations are not in compliance with the 
code, but that deficiency is the result of the city’s atti- 
tude and its refusal to permit city employees to author- 
ize the installations, and has been covered by the trial 
court’s judgment. There is not sufficient evidence in 
this record to sustain a finding that the maintenance of 
the trailer coach where located is a nuisance. 

As to the second assignment, it is true that Schmidt 
has never obtained a permit for the location of his 
trailer coach. He did, however, attempt to comply with 
the ordinance. The city’s petition affirmatively states 
that a permit was denied by the mayor and council of 
the city. This request was made before ordinance No. 
297 was operative and at a time when the municipal code 
provided for such permits. The judgment of the trial 
court essentially determined that Schmidt’s application 
was timely made and the refusal to issue a permit was 
an abuse of discretion or an arbitrary action on the part 
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of the city council. We see no reason to disturb that 
finding. 

The reason given for the action of the mayor and 
council was that they did not want trailers in Milford 
except in trailer courts. In this regard, we might ob- 
serve that the exercise of the police power delegated to 
municipal corporations cannot be invoked on purely 
esthetic grounds. City of Scottsbluff v. Winters Creek 
Canal Co., 155 Neb. 723, 53 N. W. 2d 543. A code pro- 
vision requiring a permit does not clothe the issuing 
body with an arbitrary power to refuse to issue per- 
mits. The action of the mayor and council of the city 
is susceptible of no other inference but that they as- 
sumed they possessed such power. As we said in State 
ex rel. McMonies v. McMonies, 75 Neb. 443, 106 N. W. 
454, authority to regulate does not give power to 
suppress. 

The city argues that ordinance No. 297 is not intended 
as a zoning ordinance but as an exercise of the police 
power to protect the health, safety, and morals of the 
community. The ordinance purports to be an exercise 
of the zoning power and not an exercise of the police 
power. Its legality as a zoning ordinance need not be 
decided here since it as such could have no retroactive 
effect on Schmidt. It could not become operative before 
October 11, 1961. Schmidt had attempted to get a per- 
mit and his trailer was located on his premises by at 
least September 29, 1961. The ordinance cannot be 
construed to operate retroactively to divest Schmidt of 
his interests under the previous code provision. 

Schmidt contends ordinance No. 297 is strictly a zon- 
ing ordinance and is an unreasonable exercise of the 
zoning power. It is not necessary to determine the val- 
idity of ordinance No. 297 as a zoning regulation in view 
of our holding that it is not applicable to Schmidt. How- 
ever, unless there are some provisions which are not 
a part of this record, we do note that the city does not 
appear to have any comprehensive zoning plan. Sec- 


20 NEBRASKA REPORTS [Vou. 175 
City of Milford v. Schmidt 


tion 19-903, R. R. S. 1943, referring to zoning regula- 
tions, provides: “Such regulations shall be made in 
accordance with a comprehensive plan and designed to 
lessen congestion in the streets; to secure safety from 
fire, panic, and other dangers; to promote health and 
the general welfare; to provide adequate light and air; 
to prevent the overcrowding of land; to avoid undue 
concentration of population; to facilitate the adequate 
provision of transportation, water, sewerage, schools, 
parks, and other public requirements. Such regula- 
tions shall be made with reasonable consideration, among 
other things, of the character of the district and its 
peculiar suitability for particular uses, and with a view 
to conserving the value of buildings and encouraging 
the most appropriate use of land throughout such mu- 
nicipality.” 

We said in Weber v. City of Grand Island, 165 Neb. 
827, 87 N. W. 2d 575: “Generally, the test of validity of 
zoning action or a zoning ordinance is whether or not 
such action or ordinance is in accord with a compre- 
hensive plan of zoning as required by enabling statutes, 
and whether or not it is lawfully designed to promote 
the general welfare or other objectives specified in the 
enabling statutes, rather than merely to benefit indi- 
vidual property owners or to relieve them from the 
harshness of the general regulation as applied to their 
property.” 

The municipal code, exhibit No. 2, contains some 
zoning regulations dividing the city into three districts: 
Business districts, railroad districts, and residence dis- 
tricts. The business districts are defined as the area 
where business houses are located as of December 8, 
1953. At that time, there was a filling station on what 
is now Schmidt’s property. This was destroyed by a 
subsequent tornado and was rebuilt as a restaurant by 
one of Schmidt’s predecessors in interest. The residence 
districts are defined to include all of the village except 
those portions included in the business and railroad dis- 
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tricts. No attempt is made in the code to define in any 
manner what activities may be carried on in the busi- 
ness districts, and no standards are provided for the 
definition of business. Ordinance No. 297 seeks to 
force all trailer houses into licensed trailer courts, but 
does not restrict trailer courts to any particular part of 
the city or set up standards as to their locations, nor 
does it prevent their location in any of the three dis- 
tricts. As we view the code and ordinance No. 297, we 
do not believe that they constitute the comprehensive 
zoning plan contemplated by section 19-903, R. R. S. 
1943. 

A city of the second class has no power except that 
conferred by statute. As we said in Dell v. City of 
Lincoln, 170 Neb. 176, 102 N. W. 2d 62: “A municipal 
corporation is a creature of the law established for 
special purposes, and its corporate acts must be author- 
ized by its charter and other acts applicable thereto. It 
therefore possesses no power or faculties not conferred 
upon it, either expressly or by fair implication, by the 
laws which created it or by other laws, constitutional 
or statutory, applicable to it.” 

Finding no merit in the assignments of error, we deter- 
mine that the judgment of the trial court is correct and 
should be affirmed. 

AFFIRMED. 


ScHoo. District OF OMAHA IN THE County OF DouUGLAS 
IN THE STATE OF NEBRASKA, APPELLEE, V. CITY OF OMAHA 
ET AL., APPELLANTS, JMPLEADED WITH SCHOOL DISTRICT 
No. 54 or DouGLas COUNTY ET AL.; APPELLEES. 
120 N. W. 2d 267 
Filed March 8, 1968. No. 35360. 


1. Fines: Penalties. Where fines, penalties, and license money 
arise and are paid in under the general laws of the state, such 
money shall be paid over to the counties respectively wherein 
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the same may be levied or imposed, and appropriated exclusively 
to the support of common schools in the several school districts 
of such county. 

2. Constitutional Law: Penalties. Forfeited recognizances and cash 
bonds are penalties arising under the general laws of the state 
as provided in Article VII, section 5, Constitution of Nebraska, 
and should be distributed to the several school districts of the 
county in which they accrue. 

Penalties which are required by the Constitu- 

tion to be paid over to the common schools cannot be diverted 

to any other purpose by the Legislature or by a city. 


Appeal from the district court for Douglas County: 
Epwarp A. MULLERY, Judge. Affirmed. 


Herbert M. Fitle, Bernard E. Vinardi, Irving B. Ep- 
stein, Frederick A. Brown, Edward M. Stein, Sebastian 
J. Todero, and Frederick S. Giehs, for appellants. 


W. Ross King, Seymour L. Smith, Wells, Martin, Lane, 
Baird & Pedersen, and Clayton H. Shrout, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BosLaueH, J. 

The School District of Omaha, Nebraska, brought this 
action to determine the proper disposition and distribu- 
tion of funds received from forfeited recognizances and 
cash bonds in the municipal court of the city of Omaha, 
Nebraska, in proceedings for violation of city ordinances. 
The defendants are the city of Omaha; its treasurer; 
School District No. 54 of Douglas County, Nebraska; 
School District No. 66 of Douglas County, Nebraska; 
and the members of the city council of the city of Omaha 
as trustees of its police relief and pension fund. The con- 
troversy in this court is between the three school dis- 
tricts and the city. The defendant school districts claim 
a right to receive a proportionate share of the funds 
involved. 

The district court held that bond forfeitures are pen- 
alties arising under the general laws of the State of Ne- 
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braska and should be paid into the county school fund 
and distributed to the several school districts of the 
county as provided by law. The motion of the city of 
Omaha and its officers for a new trial was overruled and 
they have appealed. There is no cross-appeal. For con- 
venience, the appellants will be referred to as the City. 

The Constitution provides that, “All fines, penalties, 
and license money, arising under the general laws of the 
state, except fines and penalties for violation of laws 
prohibiting the overloading of vehicles used upon the 
public roads and highways of this state, shall belong and 
be paid over to the counties respectively, where the 
same may be levied or imposed * * *. All such fines, 
penalties, and license money. shall be appropriated ex- 
clusively to the use and support of the common schools in 
the respective subdivisions where the same may accrue 
** * Art. VII, § 5, Constitution of Nebraska. 

In State ex rel. Pepper v. Speice, 24 Neb. 386, 38 N. W. 
837, James Robert Williams was indicted for forgery 
in Butler County. The accused obtained a change of 
venue to Platte County where a recognizance was given. 
Williams failed to appear at the next term of court and 
the recognizance was forfeited. Thereafter judgment 
was recovered against the surety and the amount re- 
covered was paid to the clerk of the court. The county 
treasurer of Butler County then brought an original 
action in this court for a writ of mandamus to compel 
the clerk of the district court for Platte County to pay 
the amount of the forfeited recognizance to Butler 
County. In holding that the writ must be denied, this 
court said: “There are other provisions requiring the 
payment of fines and penalties into the county treasury 
for the use of the common schools of the county. It wili 
thus be seen that the recognizance must be given in 
the county where the accused is required to appear at 
court. If he fails to appear, the recognizance is to be 
declared forfeited, and the county attorney of that county 
is authorized to recover the amount of the recognizance. 
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The amount, when recovered, is to be paid into the 
treasury of that county. The matter is regulated en- 
tirely by statute. Where the venue is changed, the 
statute provides that the county in which the crime is 
alleged to have been committed shall bear the expense 
of the trial in the second county, but there is no pro- 
vision that in case the person recognized fails to appear, 
the forfeiture shall inure to the benefit of the first 
county. The purpose of a recognizance is to secure the 
attendance of the party recognized. The payment of 
the penalty is considered a mere possibility—to be paid 
only in case of the failure to produce the body of the 
defendant. The law favors sureties, and aids them as 
far as possible to secure the body of the accused, and 
enforces the penalty as a last resort. In the administra- 
tion of the criminal law the procedure pointed out in the 
statute is to be substantially followed, and costs and 
penalties imposed as therein directed. The court, no 
doubt, in a proper case may adjust the equities between 
counties, but it cannot without statutory authority take 
the money derived from a forfeiture of a recognizance 
in Platte county and compel its payment to the treasurer 
of Butler county. Neither can the criminal law be used 
as a source of revenue to any county; nor is the money 
derived from forfeiture of recognizance so considered.” 

In School Dist. No. 54 v. School Dist. of Omaha, 171 
Neb. 769, 107 N. W. 2d 744, this court affirmed a judg- 
ment of the district court for Douglas County, Nebraska, 
which provided: “‘* * * that all money from fines and 
penalties, including bond forfeitures, arising under the 
general laws of the State of Nebraska * * *’” and re- 
ceived from the municipal court of the city of Omaha, 
Nebraska, should be distributed among all of the school 
districts of Douglas County, Nebraska, as provided by 
law. 

The authorities referred to are controlling in this case. 
The funds received from forfeited recognizances and 
cash bonds in the municipal court of the city of Omaha, 
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Nebraska, are penalties arising under the general laws 
of the state within the meaning of Article VII, section 5, 
of the Constitution of Nebraska, and must be distributed 
to the several school districts of the county as provided 
by law. 

The City relies upon subsection (5) of section 14-610, 
R. R. S. 1943. Section 14-610, R. R. S. 1943, provides 
for the establishment of a police relief and pension fund 
in cities of the metropolitan class. Subsection (5) there- 
of provides: “All cash deposited in lieu of bail for ap- 
pearances in the police court of such city, whether de- 
posited with the police magistrate or any official having 
the right to receive the same, and such money so for- 
feited shall be monthly turned over by the police mag- 
istrate or other officer receiving the same to the treasurer 
of such city, and to the credit of the police relief and 
pension fund * * *.” To the extent that section 14-610, 
R. R. S. 1943, attempts to direct the payment of for- 
feited cash bail into the police relief and pension fund 
of the City it is in direct conflict with Article VII, section 
5, of the Constitution of Nebraska and is invalid. The 
Constitution provides that such penalties shall be paid 
over to common schools, and neither the Legislature nor 
the City may divert them to any other purpose. School 
Dist. of McCook v. City of McCook, 163 Neb. 817, 81 
N. W. 2d 224. 

The City also relies upon section 14-227, R. R. S. 1943, 
which provides in part as follows: “All fines, penalties, 
and forfeitures collected for offenses against the ordi- 
nances of the city, or for misdemeanors against the laws 
of the state, committed within the city, shall, unless 
otherwise provided by law, be paid by the person receiv- 
ing the same to the city treasurer.” 

In School Dist. No. 54 v. School] Dist. of Omaha, supra, 
this court held that the exception “unless otherwise pro- 
vided by law” in section 14-227, R. R. S. 1943, refers to 
both the Constitution and the statutory law. The Con- 
stitution does provide otherwise and is controlling. 
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The judgment of the district court is correct and it is 
affirmed. 


AFFIRMED. 


TERRY CARPENTER, INC., APPELLEE, V. NEBRASKA LIQUOR 


CONTROL COMMISSION ET AL., APPELLANTS. 
120 N. W. 2d 374 


Filed March 8, 1968. No. 353867. 


1. Intoxicating Liquors: Administrative Law. Under sections 53- 
116, 53-118, and 53-119, R. R. S. 1948, of the Nebraska Liquor 
Control Act, the Nebraska Liquor Control Commission has the 
power to regulate all phases of the control of the manufacture, 
distribution, sale, and traffic in alcoholic liquors, except as oth- 
erwise specifically delegated in the act, and for that purpose may 
promulgate such reasonable rules and regulations as it may 
deem necessary to carry out the intent, purpose, and require- 
ments of the act. 


However, the Nebraska Liquor Control Com- 

mission may not ‘adopt rules and regulations which are in con- 

flict with the act as the power to regulate must be exercised in 
conformity with all the provisions of the Nebraska Liquor 

Control Act and in harmony with its spirit and expressed intent. 

The officers of the Nebraska Liquor Control 
Commission carry into effect legislative policies embodied in the 
statute in accordance with the legislative standard therein 
prescribed. 

4, : - The Nebraska Liquor Control Commission is 
charged with the enforcement of no policy except the policy 
of law. 

5. Constitutional Law: Administrative Law. The Legislature may 
not lawfully delegate its legislative powers to an administrative 
agency. 


In the grant of power to an administrative 
agency to legislate, such power must be limited to the expressed 
purpose and administered in accordance with standards pre- 
scribed in the legislative act. 

7. Constitutional Law. The constitutional guaranties of our Bill of 
Rights contemplate that every person legally possesses the right 
of acquiring the absolute and unqualified title to every species 
of property recognized by law, with all rights incidental there- 
to, and the right to dispose of such property as he pleases, and 


Vou. 175] JANUARY TERM, 1963 27 


Terry Carpenter, Inc. v. Nebraska Liquor Control Com. 


to sell it at such price as he can obtain in fair barter. 

8. Constitutional Law: Statutes. The Legislature, under the guise 
of regulation, may not indulge in arbitrary price fixing or the 
destruction of lawful competition. 

9. Trial: Appeal and Error. In a case tried to the court, either in 
law or in equity, the presumption obtains that the trial court in 
arriving at decision considered only such evidence as was compe- 
tent and relevant, and this court will not reverse a case so tried 
because other evidence was admitted, if there is sufficient compe- 
tent and relevant evidence in the record to sustain the judgment. 


Appeal from the district court for Lancaster County: 
HersERT A. Ronin, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, and Robert 
R. Camp, for appellants. 


Healey & Healey, for appellee. 


Heard before WuirE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


MEssMokrgE, J. 

The plaintiff, Terry Carpenter, Inc., a corporation, 
brought this action in the district court for Lancaster 
County against the members of the Nebraska Liquor 
Control Commission, hereafter referred to as the com- 
mission, for the purpose of obtaining a declaratory judg- 
ment determining that Rule 46 promulgated by the com- 
mission be held invalid, void, unenforceable, and uncon- 
stitutional, that the plaintiff be entitled to carry on its 
business without regard to Rule 46, and that the mem- 
bers of the commission each be permanently enjoined 
from enforcing Rule 46. The trial court rendered judg- 
ment in favor of the plaintiff to which a motion for new 
trial was filed and overruled, and thereafter the trial 
court rendered a modified judgment wherein it declared 
and adjudged that Rule 46 promulgated by the Nebraska 
Liquor Control Commission be declared invalid, void, 
unenforceable, and unconstitutional insofar as it requires 
the filing of a price schedule for alcoholic liquors, in- 
cluding beer, and prohibits sale at a lower price; that the 
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plaintiff be entitled to carry on its business without re- 
gard to purported Rule 46; and that the members of the 
commission, and each of them, be permanently enjoined 
from enforcing or attempting to enforce Rule 46 insofar 
as it requires the filing of a price schedule for alcoholic 
liquors, including beer, requires sale according to price 
schedule, and limits discounts that may be granted. The 
commission filed a motion for new trial as to the modi- 
fied judgment, which was overruled by the trial court. 
The commission perfected appeal to this court. 

The plaintiff is a domestic corporation authorized to do 
business in this state, with its principal place of busi- 
ness at Terrytown, Scotts Bluff County, Nebraska. It 
is the holder of a retailer’s license for the sale at retail 
of alcoholic liquors and beer, which was duly issued 
in accordance with the laws of Nebraska, and is en- 
gaged in the retail sale of alcoholic liquors and beer 
pursuant to its license in the county of Scotts Bluff and 
the State of Nebraska. The commission is an admin- 
istrative agency within the meaning of the term as de- 
fined in section 84-901, R. S. Supp., 1961. It was cre- 
ated under and by Chapter 53, R. R. S. 1943, and pos- 
sessed of the general powers described in sections 53- 
116 and 53-119, R. R. S. 1943, which was admitted to be 
true at the time the plaintiff’s petition was filed on No- 
vember 28, 1960. 

On November 14, 1952, the commission adopted Rule 
46 which, insofar as necessary to be considered, pro- 
vides in substance as follows: This regulation shall ap- 
ply to sales by all manufacturers, distributors, and whole- 
salers licensed by the State of Nebraska and pertaining 
to sales by such manufacturers, distributors, and whole- 
salers of intoxicating liquors, including beer, to any 
retailer licensed under the laws of Nebraska. Within 
15 days after these regulations become effective, each 
manufacturer, distributor, and wholesaler must file with 
the commission, in such form as prescribed by the com- 
mission, a complete schedule of all prices to be charged 
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by such manufacturer, distributor, or wholesaler F.O.B. 
municipality of shipment for each brand of liquor or beer 
sold by such manufacturer, distributor, or wholesaler. 
Such price schedule shall set forth the unit price per 
case for all such liquor or beer of each brand; the unit 
price per bottle, or other container, for all liquor or 
beer of each brand sold in broken-case lots, the size of the 
bottle or other container to be specified; and any quan- 
tity discount to be allowed, which quantity discount, 
however, shall be within limitations provided by section 
7 of these regulations. 

Section 7 provides that no quantity discount whatso- 
ever shall be allowed on any sale of intoxicating liquor, 
including beer, by a manufacturer, distributor, or whole- 
saler to a retailer except on a sale with a single de- 
livery of more than 10 cases of such intoxicating liquor 
of the same brand. Such discount shall not exceed 25 
cents a case in such sales in excess of 10 cases. In sales 
of beer in barrels, half barrels, and quarter barrels, such 
discount shall not exceed 25 cents per barrel regard- 
less of size of such barrels in excess of 10. This discount 
is allowed on a finding by the commission that the ac- 
tual savings in handling expense and other items to 
such manufacturer, distributor, or wholesaler by reason 
of such quantity sales does not exceed the amount spec- 
ified herein, that if the basic charges are fair the margin 
of net profit does not allow a larger discount, and that 
a larger discount would serve no purpose other than to 
afford a subterfuge for discrimination as between large 
and small purchases. 

The commission assigns as error that the trial court 
erred in holding that Rule 46 is void, unenforceable, and 
unconstitutional; in permanently enjoining the commis- 
sion from enforcing Rule 46, as it requires the filing of 
a price schedule for alcoholic liquors; and in admitting 
evidence offered by the plaintiff as to a competitive situa- 
tion in Colorado that affects the plaintiff, as to the price 
of alcoholic liquors in the city of Denver as compared 
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to prices in Terrytown, and as to the application of 
Rule 46 between liquor and beer. It is also assigned as 
error that the judgment of the trial court is not sus- 
tained by sufficient evidence and is contrary to law. 

On December 15, 1958, the commission held a hearing 
to consider whether or not Rule 46 should be amended 
or repealed, at which time individuals representing cer- 
tain interests appeared before the commission and gave 
their reasons as to why Rule 46 should be repealed or 
kept in force. 

On January 6, 1959, the commission found that Rule 46 
should be retained without change or modification. 

Terry Carpenter was the only witness called at the 
trial of this case which was held on September 27, 1961. 
He testified that he was associated with Terry Carpen- 
ter, Inc., a corporation, as a stockholder and secretary 
and treasurer of the corporation; that the corporation was 
originally organized in 1940, with its principal place of 
business in Terrytown, Scotts Bluff County, Nebraska; 
that the corporation is engaged in a number of busi- 
nesses; that the corporation, in its present location which 
is and has been in the legally incorporated village known 
as Terrytown, since 1950 has engaged in the sale of 
alcoholic liquor and beer in accordance with a license 
legally issued to it; that the trade area served by the 
corporation would be within a range of 100 miles; that 
its competition is in the area in which the corporation 
operates, and it is also competitive to a degree with 
like dealers in Colorado and other places because of the 
price situation; that the corporation is located 50 to 75 
miles from the border of the State of Colorado; that the 
trade area extends to Denver, Colorado; that the large 
retailers in Colorado can sell liquor at retail prices be- 
low the prices which the corporation can purchase liq- 
uors from the wholesalers; that numerous people, when 
they go to Denver for some purpose, bring back sub- 
stantial amounts of liquor because of the price differ- 
ential; that since 1950 this witness has engaged actively 
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in the business of the corporation including retail liquor 
sales; that the State of Colorado does not have a 
rule such as Rule 46, and wholesalers are free to allow 
substantial quantity discounts to Colorado retailers sub- 
ject to federal regulations requiring every wholesaler 
to make equal offers to every retailer willing to pur- 
chase the same quantity; that before Rule 46 was adopted 
in 1952, Terry Carpenter, Inc., was able to purchase 
liquors at substantial quantity discounts; and that this 
corporation has carried on a price policy of selling liquor 
at a price of cost plus 16 or 17 percent, based on volume 
sales, compared to 25 percent to one-third for most 
other dealers. 

This witness further testified that before the adop- 
tion of Rule 46 by the commission to limit the discount 
to 25 cents per case for liquor, Terry Carpenter, Inc., 
was able to obtain a discount of $5 per case in some in- 
stances, due to the quantity of liquor purchased, gen- 
erally 100 cases of mixed brands and various sizes; 
and that by purchasing in large case loads this corpora- 
tion was able to get a better price than the retailers who 
did not purchase in such large quantities. 

Appearing in the record is an official Nebraska price 
list of intoxicating liquors for September 1961, and an 
advertisement showing the retailers’ prices of intoxi- 
cating liquors in Denver, Colorado, and the difference 
in the prices of liquors between Nebraska and Colorado. 

The following sections of the statutes are involved in 
this appeal. 

Section 53-119, R. R. S. 1943, provides: ‘The com- 
mission may make such reasonable rules and regulations 
as may be deemed necessary for the administration of 
the duties vested in it by the provisions of this act.” 

Section 53-116, R. R. S. 1943, provides: “The power 
to regulate all phases of the control of the manufacture, 
distribution, sale, and traffic in alcoholic liquors, ex- 
cept as specifically delegated in this act, is hereby vested 
exclusively in the commission.” 
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Section 53-118, R. R. S. 1943, provides in part: “The 
rules and regulations established by the commission shall 
include, among such other things as the commission may 
determine, the following * * * (7) including any and all 
the other details which are necessary or convenient to 
the enforcement of the intent, purpose, and requirements 
of this act.” 

The commission asserts that the Legislature, in pass- 
ing the above-mentioned sections of the statutes, was 
aware that in the field of intoxicating liquor the Legis- 
lature was required to delegate and vest discretionary 
authority in the commission to regulate all phases of 
the traffic and sales of intoxicating liquors, due to the 
nature of the product and the problems developed in 
the administration of the law governing such subject 
matter. 

In this connection, the commission cites Griffin v. 
Gass, 133 Neb. 56, 274 N. W. 193, wherein this court 
held: “The Nebraska liquor control commission is em- 
powered, under the provisions of the Nebraska liquor 
control act, by reasonable regulations, to determine the 
permissible hours for the sale of beer, regardless of alco- 
holic content, on secular days, outside the corporate 
limits of cities and villages.” 

The commission contends that the right to engage in 
the sale of intoxicating liquors is not one of the privi- 
leges or immunities of citizens of the United States 
which the states are thereby forbidden to abridge, nor 
is price fixing, where the public interest is involved, 
as in the sale of intoxicating liquor, unconstitutional. 

In this connection, section 53-149, R. R. S. 1943, is 
cited, and provides in part: “A license shall be purely 
a personal privilege, good for not to exceed one year 
after issuance unless sooner revoked as in this act pro- 
vided, and shall not constitute property, nor shall it be 
subject to attachment, garnishment, or execution, nor 
shall it be alienable or transferable, voluntarily or in- 
voluntarily, or subject to being encumbered or hypothe- 
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cated. Such license shall not descend by the laws of 
testate or intestate devolution, but it shall cease upon 
the death of the licensee; * * *.” Therefore, the plain- 
tiff’s engagement in the liquor business is a mere privi- 
lege, revocable at the will of the commission, by power 
given by the Legislature, and it cannot be concluded that 
the price-posting rule has deprived the plaintiff of its 
property without due process of law. 

The commission cites Marsh & Marsh v. Carmichael, 
136 Neb. 797, 287 N. W. 616. This case held: “The state, 
by fixing uniform standards for containers, may take 
away the right of licensees to sell alcoholic liquors at 
wholesale in quart bottles, though the effect of such a 
regulation is to reduce or destroy the value of prop- 
erty formerly used in the traffic therein; nor does such 
a regulation amount to the taking of private property for 
a public use or deprive the owners of it without due 
process of law. * * * The statute creating the Nebraska 
liquor control commission and authorizing that admin- 
istrative body to make rules and regulations fixing and 
determining the nature, form and capacity of all con- 
tainers used for alcoholic liquors and the order of the 
commission fixing such standards, though forbidding 
sales in quart bottles, are valid exercises of the police 
power and do not violate any provision of the federal 
or state Constitutions.” 

It will be observed that the above-cited cases do not 
in any manner deal with the subject matter of this action 
and are not applicable thereto. 

The commission further contends that the rules and 
regulations which are not in conflict with the laws as 
passed by the Legislature are valid, enforceable, and 
constitutional. The commission cites State ex rel. Ne- 
braska Beer Wholesalers Assn. v. Young, 153 Neb. 395, 
44 N. W. 2d 806. This was a mandamus action brought 
against the members of the Nebraska Liquor Control 
Commission to require them to revoke Rule 44, par- 
ticularly paragraphs 3 and 4 thereof. Section 53-168, R. 
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S. 1943, was involved and, so far as material, prohibited 
any manufacturer, distributor, or wholesaler of intoxi- 
cating liquor from giving, either directly or indirectly, 
money or anything of value to any retail licensee of in- 
toxicating liquor or to the manager, representative, 
agent, officer, or director of such licensee. This court 
remanded the cause with directions to modify the decree, 
that is, in place of requiring the commission to rescind 
and revoke paragraphs 3 and 4 of Rule 44, it should 
permanently enjoin the members of the commission, and 
each of them, from enforcing them. The court said: 
“Under section 53-116 and 53-119, R. S. 1943, and 53-118, 
R. S. Supp., 1949, of the Nebraska Liquor Control Act the 
commission has the power to regulate all phases of the 
control of the manufacture, distribution, sale, and traf- 
fic in alcoholic liquors, except as otherwise specifically 
delegated in the act, and for that purpose may promul- 
gate such reasonable rules and regulations as it may 
deem necessary to carry out the intent, purpose, and 
requirements of the act. 

“However, the commission may not adopt rules and 
regulations which are in conflict with the act. 

“As stated in Griffin v. Gass, 133 Neb. 56, 274 N. W. 
193: ‘* * * the power to regulate must be exercised in 
conformity with all the provisions of the Nebraska liq- 
uor control act, and in harmony with its spirit and ex- 
pressed legislative intent.’ ”’ 

The commission cites the above authorities on the 
theory as to whether Rule 46 is reasonably necessary to 
carry out the intent, purpose, and requirements of the 
act; that the fact that the plaintiff desires to purchase 
large quantities of alcoholic liquor and to secure the 
same at a price below which its competitors can purchase 
such items and thereby allowing the plaintiff to under- 
sell its competitors, would not be sufficient to declare the 
rule invalid; that in order to declare the rule invalid 
as a matter of law, it would have to be established that 
it was not reasonably calculated to carry out the pur- 
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pose of the act; and further that the evidence adduced 
in the trial court was not sufficient to accomplish that 
purpose. ; 

The evidence referred to relates to the price of alco- 
holic liquors in Denver, Colorado. The contention is 
that the commission’s power does not extend beyond 
the borders of Nebraska, consequently the market price 
of liquor in Denver, Colorado; has no relevancy to Rule 
46 adopted by the commission, and the evidence referred 
to was inadmissible and prejudicial. 

There are cases cited from foreign jurisdictions that 
the commission contends support its ‘position in the 
instant case. A review of these cases discloses an en- 
tirely different grant of power by the Legislature to the 
administrative body dealing with the control of alcoholic 
liquors or the commissioner charged with such duties, 
as the case may be, than the grant of power to the Ne- 
braska Liquor Control Commission by the Legislature 
of this state. 

The contentions of the commission as they relate to 
this appeal are not applicable thereto. 

The following are pertinent to a determination of 
this appeal. 

The plaintiff contends that Rule 46 is invalid for the 
reason that the regulation has no relation to any legis- 
lative public purpose, and is in excess of any power 
given to the commission by the Nebraska Liquor Con- 
trol Act, therefore it is an usurpation by the commission 
of legislative authority, without the guidance of stand- 
ards expressed by the Legislature. , 

There is no legislative standard expressed in the 
Liquor Control Act which authorizes a mandate of price 
fixing, and the act expresses no policy of price fixing 
and furnishes no ascertainable standard authorizing the 
promulgation of such a policy by this administrative 
body. 

Th State ex rel. Johnson v. Chase, 147 Neb. 758, 25 
N. W. 2d 1, the court described the limited powers of the 
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commission as follows: “The officers of the Nebraska 
Liquor Control Commission carry into effect legislative 
policies embodied in the statute in accordance with 
the legislative standard therein prescribed. * * * It is 
charged with the enforcement of no policy except the 
policy of law.” 

The Nebraska Liquor Control Commission owes its 
existence to an act of the Legislature, but the Legisla- 
ture, in creating an administrative body, cannot dele- 
gate to such administrative body the legislative power 
which is conferred solely upon the Legislature by the 
Constitution. 

Article II, section 1, of the Constitution of Nebraska, 
provides: ‘The powers of the government of this state 
are divided into three distinct departments, the legisla- 
tive, executive and judicial, and no person or collection 
of persons being one of these departments, shall exercise 
any power properly belonging to either of the others, 
except as hereinafter expressly directed or permitted.” 

Article III, section 1, of the Constitution of Nebraska, 
provides in part: “* * * the legislative authority of the 
state shall be vested in a Legislature consisting of one 
chamber.” 

Article XVII, section 6, of the Constitution of Ne- 
braska, provides: “The Legislature shall pass all laws 
necessary to carry into effect the provisions of this 
constitution.” 

Under the separation of powers which inheres in our 
system of government, legislative power governing the 
rights and duties of persons is conferred entirely on the 
elected legislative body. 

In Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 
N. W. 2d 227, this court said: “It is fundamental that 
the Legislature may not delegate legislative power to an 
administrative or executive authority. Smithberger v. 
Banning, 129 Neb. 651, 262 N. W. 492, 100 A. L. R. 686. 
The Legislature does have power to authorize an ad- 
ministrative or executive department to make rules 
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and regulations to carry out an expressed legislative 
purpose, or for the complete operation and enforcement 
of a law within designated limitations. Such authority 
is administrative in its nature and its use by administra- 
tive officers is essential to the complete exercise of the 
powers of all departments. State ex rel. Martin v. 
Howard, 96 Neb. 278, 147 N. W. 689. It is fundamental, 
also, that in the legislative grant of power to an admini- 
strative agency such power must be limited to the ex- 
pressed legislative purpose and administered in accord- 
ance with standards prescribed in the legislative act.” 

We are unable to find, by an examination of Nebraska 
cases, any legislative authority granted to the commis- 
sion to establish a price-fixing policy, nor is there any 
standard of guidance for the commission to establish 
any such policy. 

The foregoing contention of the plaintiff is sufficient 
to sustain the trial court’s judgment in the instant case. 
However, we set forth the following contention of the 
plaintiff which is also applicable. 

It is the further contention of the plaintiff that the 
enactment of price-fixing schemes and the favoring of 
one method of carrying on business at the expense of an- 
other are of doubtful constitutional validity even if es- 
tablished by the Legislature. At any rate, resolution of 
such controversial questions of policy cannot be left to 
the unguided decision of an administrative body. 

The plaintiff cites State ex rel. English v. Ruback, 
135 Neb. 335, 281 N. W. 607, wherein this court held: 
“The constitutional guaranties of our Bill of Rights 
contemplate that every person legally possesses the 
right of acquiring the absolute and unqualified title 
to every species of property recognized by law, with all 
rights incidental thereto, and, in connection with the 
right of personal liberty, it includes the right to dis- 
pose of such property in such innocent manner as he 
pleases, and to sell it at such price as he can obtain in 
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fair barter.” Numerous cases are cited in the opinion 
sustaining the above proposition. 

In Nelsen v. Tilley, 137 Neb. 327, 289 N. W. 388, 126 
A. L. R. 729, this court held: “The legislature, under 
the guise of regulation, may not indulge in arbitrary 
price fixing, the destruction of lawful competition, or 
the creation of trade restraints tending to establish a 
monopoly.” This was an action for a declaratory judg- 
ment interpreting the statute regulating and licensing 
the sale of motor vehicles. The court further held: “A 
provision in a regulatory statute limiting the issuance 
of a motor vehicle dealer’s license for the sale of new 
cars to persons enfranchised by the manufacturers of 
new motor vehicles is an unlawful restriction upon the 
right of a person to adopt and follow a lawful industrial 
pursuit. * * * A section of a regulatory statute pro- 
viding that the administrator may deny an application 
or revoke a license for wilfully discriminating in favor 
of one purchaser of a motor vehicle against another 
such purchaser is void for indefiniteness, where the ele- 
ment of wrongful intent is not included, all such wilful 
discriminations not being of themselves unlawful.” The 
court went on to say: “Certainly, a person may sell 
his property for any price he cares to sell it for, unless 
it be accompanied by an intent to accomplish a pur- 
pose that is unlawful. If the statute purports to pro- 
hibit every wilful discrimination in price, every agree- 
ment to furnish services, every allowance of a discount 
or rebate, and every sale of a motor vehicle at other 
than a fixed standard price, it conflicts with constitu- 
tional restraints imposed on the legislature with refer- 
ence to the acquisition, ownership and enjoyment of 
property, and the guaranty that no person shall be de- 
prived of life, liberty or property without due process 
of law.” 

The Legislature of Nebraska in 1937 enacted what 
was designated as the Fair Trade Act. In McGraw 
Electric Co. v. Lewis & Smith Drug Co., Inc., 159 Neb. 


VoL. 175] JANUARY TERM, 1963 39 
Terry Carpenter, Inc. v. Nebraska Liquor Control Com. 


703, 68 N. W. 2d 608, after reviewing certain sections 
of the act, this court said: “On its face the act is a 
price-fixing act, not, it is true, one wherein the Legisla- 
ture itself has assumed to fix prices, but one wherein 
it delegates to the extent and under conditions named 
that power without restriction or reservation to private 
parties. 

“This court has said that in the absence of appearance 
of public interest the Legislature may not itself impose 
prices. Boomer v. Olsen, 143 Neb. 579, 10 N. W. 2d 507. 
May it constitutionally confer upon others a right which 
it does not itself possess?” 

The cited case also cites Liquor Store, Inc. v. Con- 
tinental Distilling Corp. (Fla.); 40 So. 2d 371, wherein 
it is said: “This statute is, in fact, a price fixing statute. 
The power to fix the price is vested in an interested 
person who is not an official. There is no review of his 
act. He is required to consult with no one and in no 
sense is required to take into consideration the cost of 
the article or the reasonableness thereof.” 

Rule 46 in the instant case is subject to the same ob- 
jection heretofore mentioned. The manufacturer, dis- 
tributor, or wholesaler is given complete and absolute 
power to fix prices in the first instance, without regard 
to reasonableness. Those prices so fixed are then wholly 
immunized from the forces of competition by the com- 
mission’s rule. The rule precludes a retailer from the 
exercise of free bargaining with respect to the prices 
he will pay. And the rule even prevents the manu- 
facturer, wholesaler, or distributor from revising prices 
from time to time in view of situations caused by com- 
petition, except by justifying the change on the basis of 
cost, experience that the price previously charged was 
insufficient or excessive, etc., supported by proper data. 
In essence, the buyer is precluded from having any 
voice in making contracts for the goods it is to buy. 

_., The conclusion must be reached that Rule 46 is a 
price-fixing rule pure and simple, and doubtless the 
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purpose of the rule was to protect the little retailer from 
the volume dealer, in other words, to favor the small 
dealer over the volume seller by nullifying the natural 
competitive advantage of volume sales. 

With reference to the contention made by the commis- 
sion relating to certain evidence as being inadmissible, 
which is heretofore summarized, the following rule is 
applicable: “In a case tried to the court, either in law 
or in equity, the presumption obtains that the trial court 
in arriving at decision considered only such evidence as 
was competent and relevant, and this court will not re- 
verse a case so tried because other evidence was ad- 
mitted, if there is sufficient competent and relevant evi- 
dence in the record to sustain the judgment.” Pierce v. 
Fontenelle, 156 Neb. 235, 55 N. W. 2d 658. See, also, 
Omaha Paxton Hotel Co. v. Board of Equalization, 167 
Neb. 231, 92 N. W. 2d 537. 

Even without such evidence, the judgment of the trial 
court is amply supported. 

In the light of the foregoing, other assignments of 
error raised by the commission need not be discussed. 

For the reasons given in this opinion, we conclude that 
the judgment of the trial court should be affirmed. 

AFFIRMED. 

CarTER, J., not participating. 


Lipa MAE DARNELL, ADMINISTRATRIX OF THE ESTATE OF 
Boonrt DARNELL, DECEASED, APPELLEE, Vv. PANHANDLE 
COOPERATIVE ASSOCIATION, APPELLANT. 

120 N. W. 2d 278 


Filed March 8, 1963. No. 35378. 


1. Gas: Negligence. A propane supplier has no duty to inspect 
service pipes owned and controlled by others on private property 
unless it has knowledge of a probable defective condition in the 
pipes or has knowledge of circumstances rendering it probable 
that gas is escaping therefrom. Where a supplier has good cause 
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* to believe that an inspection should be made of: ‘the propane sys- 


tem: of one of its customers, the failure to make: an pmepection 


a of the system may be negligence. 


The duty of: a propane sapplie ‘is to ‘éxercise 


: @ degree’ of care commensurate with the danger: involved in the 


handling of propane which is a-powerful and dangerous product. 


-If a- propane supplier has ‘knowledge of circumstances which 


reasonably indicate that the: propane system of a customer is 
defective and that gas is escaping from it, the supplier ‘is re- 
quired to do whatever ‘is reasonably necessary under: the cir- 


-’ “eumStances to prevent any injury to the ‘customer ‘or his prop- 
“= certy. -If a propane supplier under such ‘circumstances fails to 
.do what ‘a’ reasonable: and: prudent ‘person exercising the high 


’. degree of care- required of a propane supplier would have done, 


10. 


i -then-thé supplier’ is liable for any< aampagee® winch are: proxi- 


mately caused by its negligence. 

Appeal and Error. It is reversible error to submit issues to a 
jury which" find no support: in’ the' evidence. 

- Conflicting instructiong are erroneous -and pecindidial 
unless it is apparent, from the record that the jury was not misled 


‘ thereby, © sien phir! Os a ee wha 


Evidence. Hearsay Saenes is generally facamniesible and does 
not become admissible, because of the death of me pernon whore 
statement is-sought to be proved. - 

When evidence which is. not. peieeally admissible is 
offered for a ‘limited purpose, the proper’ procedure is for coun- 
sel to state the limited: purpose for which the’ evidence is offered 
and for the trial court to admonish the jury that the evidence is 
received for a limited purpose only and that it cannot be con- 
sidered by the. jury for ‘any. other purpose.’ ’: © :..iu'- 
As.a general rule, textbooks, although standard: au- 
thorities, are not competent independent evidence. ; 

Trial. A jury should not be instructed as to the amounts prayed 


‘for in the petition of the’ plaintiff; and an instruction that ‘a ver- 


dict for the plaintiff anny. not exceed such specific ‘amounts 
should not be given... -. aaa ae 

Death: Damages. In an action for, seongtil death the. ‘measure 
of. the damage-is the pecuniary loss to the statutory beneficiaries. 
Negligence: Trial. If, on the trial of an action’ brought fo re- 


-cover damages for injuries to a person or to his property caused 
.by the. negligence of ‘another; plaintiff is found to be guilty of 


negligence. directly contribtting to. the. injury :complained of, 
he cannot recover, even though . defendant. was negligent, .unless 
the contributory negligence of. plaintiff was Slight and, the neg- 
ligence of ‘defendant was gross in comparison therewith; “and if, 
in comparing the ‘negligente of thé parties, ‘the’ ‘contributory heg- 


42 NEBRASKA REPORTS fVoL. 175 
Darnell v. Panhandle Coop. Assn. 


ligence of the plaintiff is found to exceed in any degree that 
which, under the circumstances amounts to slight negligence, or 
if the negligence of defendant falls in any degree short of gross 
negligence under the circumstances, the contributory negligence 
of plaintiff, however slight, will defeat a recovery. And even 
when plaintiff has established his right to recover under this 
rule, it is the duty of the jury to deduct from the amount of 
damage sustained such amount as his contributory negligence, if 
any, bears to the whole amount of damage sustained. 

11. Negligence. The doctrine of assumption of risk is applicable 
where an injured party knows that a danger exists and volun- 
tarily assumes the risk of injury from that danger. The rule 
does not apply to an unknown and hidden danger. Assumption 
of risk is a defense which is independent of the defense of con- 
tributory negligence although both defenses may arise under 
the same facts. 


Appeal from the district court for Scotts Bluff County: 
Trp R. Fiepter, Judge. Reversed and remanded. 


Holtorf, Hansen & Fitzke and Alfred J. Kortum, for 
appellant. 


Wright, Simmons & Hancock, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BoSLaucH, J. 


Boone Darnell died as the result of an explosion and 
fire at his home on March 3, 1960. He was survived 
by his widow, Lida Mae Darnell, who, as administratrix 
of his estate, brought this action to recover damages 
for his wrongful death. The jury returned a verdict 
in favor of the plaintiff and against the defendant, Pan- 
handle Cooperative Association. The defendant’s mo- 
tion for new trial was overruled and it has appealed. 

From our examination of the record we have deter- 
mined that the judgment must be reversed and the cause 
remanded for a new trial. For that reason, only those 
errors assigned which require a reversal or which are 
likely to occur upon the retrial will be discussed. 

In 1956 Boone Darnell and his wife, the plaintiff, 
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moved to a farm near Minatare in Scotts Bluff County. 
Soon thereafter they purchased a propane system from 
the defendant. The propane system consisted of a 500- 
gallon storage tank located outside of the house and 
copper tubing running from the tank to a kitchen stove, 
a hot water heater, and a heating stove in the house. 
The defendant installed the system and connected it to 
the appliances. The defendant laid the tubing upon 
the surface of the ground but later Mr. Darnell buried 
the tubing 6 or 8 inches in the ground. All of the pro- 
pane which Mr. and Mrs. Darnell used was purchased 
from the defendant. 

At a later date Mr. Darnell accidentally cut the tubing 
while digging a hole near the house. Mr. Darnell re- 
paired the break in the line himself. On the next day 
the repair was inspected by one of the defendant’s em- 
ployees who told Mr. and Mrs. Darnell that the repair 
was safe and could be covered up. 

In 1957, Mr. and Mrs. Darnell installed a sewer sys- 
tem in their home. The system consisted of a septic 
tank near the house and a cesspool farther away. The 
drain lines from all of the fixtures except the toilet led 
directly to the cesspool. The line from the toilet 
emptied into the septic tank and from there into the 
cesspool. The line from the toilet was vented at the 
edge of the house. 

In the fall of 1959 the Darnells became concerned 
about the amount of propane which they were using. 
There was evidence that they discussed the amount of 
usage with several employees of the defendant. There 
was also evidence that Boone Darnell discussed the 
matter of an odor about the property with an employee 
of the defendant. The evidence as to these conversa- 
tions is in dispute. 

For some time before the explosion the Darnells and 
other persons had noticed an objectionable odor in their 
home. Mr. Darnell had also suffered from stomach 
aches and headaches and some of the plants in the house 
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had.died. In.an effort to remove the odor from the‘house 
they pumped out the septic tank and aired: the house 
on the day before the explosion. -On -the following 
morning the. odor was very strong. Mrs.,Darnell-wéds 
in the kitchen ‘and Mr. Darnell was about: to leave. the 
house when the explosion occurred. . 

After the explosion both Mr. and Mrs. Darneli: were 
in the crawl space:.under the house. -Mrs: Darnell 
crawled out .and went to a-neighbor’s house to: get ‘help 
so that Mr. Darnell could be removed from the wreck- 
age. When Mrs. ‘Darnell. returned the house was. on 
fire. Mr. Darnell died shortly after that without. hav- 
ing been removed from the -wreckage. 

A deputy state fire marshal made an ingeseeatioh at 
the site of the explosion and fire several days later. 
As:a part of the investigation the propane line between 
the storage tank and the house was uncovered. .-When 
the dirt was removed from around the tubing near the 
house at the place where Mr. Darnell had repaired the 
line, it was discovered: that a flare nut had cracked or 
split into.two' pieces. The flare nut was a part of the 
fitting that'Mr. Darnell had used to repair the line. : 

- There was evidence from which the jury could have 
found that propane gas had escaped from the: supply 
line through the broken fitting, had.seeped into the 
crawl space under the house, had been ignited by a 
spark from an electric motor attached to a water pump 
in a pit under the house, and had cased the explosion 
and fire. 

The plaintiff’s allegations of negligence related to the 
repair of the propane line ‘and the failure of the defend- 
ant to inspect the propane line. Anyissue ‘concerning 
the installation of the propane system was eliminated 
by the defendant’s motion for summary judgment. © The 
‘plaintiff’s theory of the case was that there would have 
been no leak in the propane line ‘if a proper fitting had 
been used in the repair of the line; and that if the de- 
fendant -had inspected. the’ propane system, the leak 
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would. Reve -been detected and the. explosion. and fire 
would have been prevented. - 

The defendant admitted that Boone Darnell died as ‘thie 
result of the explosion and fire on March 3,.1960. The 
defendant’s theory of the case was that the. explosion 
and .resulting: fire was caused by sewer gas... The de- 
fendant, also alleged that the ‘plaintiff and Boone Darnell 
were guilty of contributory negligence and that. they 
assumed the risk of an-explosion- by remaining in their 
home when, they: knew ade some tom ‘of gas was 
present... ig 3 

In instruction No. 3: rhe: trial court aunmanied the 
pleadings: The trial court’ advised the. jury that the 
plaintiff alleged that the proximate cause of the death 
of Boone Darnell was the negligence of the defendant 
in the following particulars: ’ “a. Made a defective repair 
in 1955 which, upon inspection should have been re- 
vealed. * * * -b. In failing to inspect plaintiff’s propane 
system in 1955 and at. the time of each delivery of pro- 
pane thereafter. * * *.c, At the time of the repair of the 
ruptured line in that it failed to inspect and warn 
plaintiff of the hazard of such improper installation. 
* * * qd. Defendant was negligent when, upon being 
notified by plaintiff of the excessive consumption of gas 
on the premises, it. failed thereafter to properly inspect 
the permises (premises) for a gas leak. * * * e. Defendant 
was negligent. in that it-failed to inspect and see that 
which should have beén’ seen when ‘complaint of odor 
of gas was made by Boone Darnell. * * *--€. Defendant 
was negligent in that it failed to inspect and: see that 
which should have been seen ‘when it. had reason to 
believe that an inspection should be made. * * * g. De- 
fendant. was negligent -in advising plaintiff and Boone 
Darnell that it had inspected said premises and that there 
was no leak in the above described propane. system.”” - 

- It:is-reversible error to submit issues to a:jury which 
find.-no support in the: evidence.. Swanson v: Murray; 
172 .Neb. 839, 112°N. W: 2d 11. -Instruction No. 3 was 
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erroneous and prejudicial in that it submitted allegations 
of negligence which were not supported by the evidence. 
There was no evidence that the defendant made any 
repairs to the propane system in 1955 or at any time. 
There was no evidence that at any time the defendant 
advised the plaintiff and Boone Darnell that it had in- 
spected the premises and that there was no leak in the 
propane system. 

Instruction No. 3 was also erroneous and prejudicial 
because it placed a higher duty upon the defendant than 
the law requires. Under the facts and circumstances 
in this case the defendant had no duty to inspect the 
plaintifi’s propane system in 1955 and at the time of 
each delivery thereafter. 

A propane supplier has no duty to inspect service 
pipes owned and controlled by others on private property 
unless it has knowledge of a probable defective condi- 
tion in the pipes or has knowledge of circumstances ren- 
dering it probable that gas is escaping therefrom. Where 
the supplier has good cause to believe that an inspec- 
tion should be made of the propane system of one of 
its customers, the failure to make an inspection of the 
system may be negligence. Clay v. Butane Gas Corp., 
151 Neb. 876, 39 N. W. 2d 813. There is no evidence that 
in 1955 and at the time of each delivery of propane 
thereafter the defendant had knowledge of a probable 
defective condition in the Darnell propane system or of 
circumstances rendering it probable that gas was escap- 
ing therefrom. 

Instructions Nos. 23, 24, 25, 26, 27, and 28, given by 
the trial court, were as follows: 

“INSTRUCTION NO. 23 

The defendant is not an insurer of the safety of the 
customer. The defendant which did not own, or control 
the pipes or appliances in a customer’s building is in 
no way responsible for the condition in which they are 
Maintained, and consequently is not liable for injuries 
caused by a leak therein of which it has no knowledge. 
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“INSTRUCTION NO. 24 
The law imposes a duty on a gas company distrib- 
uting bottled gas as follows: Propane or bottled gas is a 
dangerous agency. Its distribution is accompanied by 
many possible dangerous consequences and it is there- 
fore well established that a higher degree of care and 
vigilance is required in dealing with such agency than 
is required in the ordinary affairs of life. A degree of 
care commensurate to the danger involved is required 
of a distributor of propane to avoid injury and damage. 
In case of failure to exercise such care, and injury re- 
sults, it is liable. 
“INSTRUCTION NO. 25 
It is the law that, although the law does not impose 
upon the distributor of propane the duty of inspection 
in every case, yet when its agent has good cause to 
believe that an inspection should be made it is negli- 
gent not to inspect it and if so, it is liable for damages 
caused by such negligence. 
“INSTRUCTION NO. 26 
It is the duty of the gas propane company, as soon 
as it receives notice of a leak, to take all necessary steps 
to prevent an explosion. It matters not through what 
source it receives information that there is a leak, it must 
act at once. 
“INSTRUCTION NO. 27 
A company engaged in the sale of a dangerous fuel 
commodity such as propane must have employees effi- 
cient in their line and is bound to anticipate injuries 
resulting from the use of such commodities. 
“INSTRUCTION NO. 28 
Generally a company supply (supplying) gas, wheth- 
er the same is natural gas or bottled gas, is not under the 
duty of inspecting or keeping in repair supply pipes on 
private property in the absence of notice of leaking or 
otherwise defective conditions, but you are instructed 
that where the company has notice of fumes and sus- 
picion of gas escaping it has the duty of inspecting the 
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premises to aeleraine thas source of ie aaneetous con- 
dition and if by proper inspection the leak in the cus- 
tomer’s line could have been discovered, the company’s 
duty is to cut off the supply until the line can be re- 
paired and is liable for the consequences if it does not. 
Whether or not in this case defendant had notice of 
fumes and suspicion of gas escaping is for you to decide 
from the evidence.” 

Instructions Nos. 23 through 28 did not cure the errors 
contained in instruction No. 3. The most that can be 
said of these. instructions is that they tend to conflict 
with instruction No. 3. Conflicting instructions are 
erroneous and prejudicial unless it is apparent from the 
record that the.jury was not misled thereby. Carlson 
v. Chambers, 173 Neb. 166, 112 N. W. 2d 729. 

The duty of the defendant, as a propane supplier, is 
to exercise a degree of care commensurate with the 
danger involved in the handling of propane which is a 
powerful and dangerous product. If the defendant had 
knowledge of circumstances which reasonably indicated 
that the Darnell propane system was defective and that 
gas was escaping from it, the defendant was required to 
do whatever was reasonably necessary under the cir- 
cumstances to prevent any injury to Mr. and Mrs. Dar- 
nell or their property. If the defendant, under such 
circumstances, failed to do what a reasonable and prudent 
person exercising the high degree of care required of 
a propane supplier would have done, then the defend- 
ant is liable for any damages which were proximately 
caused by its negligence. 

As we view the record, the evidence of the plaintiff 
tended to-sustain two. principal allegations of negligence. 
These were that the defendant was negligent in failing 
to warn: Mr. and Mrs. Darnell that the repair made :by 
Mr..Darnell was defective, and that the defendant was 
negligent in failing te inspect the Darnell propane sys- 
tem because -it had- knowledge of circumstances which 
in the exercise of due.care: required it to inspect the 
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system. The instructions of the trial court should Have 
been confined to these matters. 

There is no contention in this case. that the. defendant, 
knew that there was a leak in the Darnell propane sys- 
tem. Instructions concerning what the duty of the de- 
fendant would have been if it had known that there was 
a leak in the propane system could only serve to con- 
fuse the jury and should not have been given. 

The trial court ‘permitted the plaintiff to testify to 
conversations that she had with Boone Darnell long 
before the explosion and to relate to the jury what 
Boone Darnell had said to her about conversations that 
he had had with employees of the defendant. This evi- 
dence was admitted over the objection of the defendant 
that it was hearsay and self-serving. Hearsay evidence 
is generally inadmissible and does not become admis- 
sible because of the death of the person whose statement 
is sought to be proved. Colbert v. Miller, 149 Neb. 749, 
32 N. W. 2d 500. 

In one instance the plaintiff testified that Boone Dar- 
nell had talked to Willard Philson, an employee of the 
defendant, about the amount of propane that the Dar- 
nells had used and about the odor. which they had 
noticed; that Philson had said that “sewer gas smelled 
practically the same as propane”; that the odor could be 
“from the tank”; and that Philson’ was “pretty sure. it 
had to be sewer gas.” After the answer had been re- 
ceived, an objection was made and sustained but the 
answer was not stricken and the jury was not admon- 
ished that it should disregard the answer. ~ This evidence 
was -highly prejudicial because it tended to prove the 
plaintiff’s allegations ‘that Boone Darnell had com- 
plained to the defendant about the odor of.gas. 

The plaintiff argues that this: evidence was. adiniasible 
to.prove that Boone Darnell. thought that.the-odor was 
caused by sewer gas. It would have been possible to 
prove that fact: without relating the statements made 
by Philson to Boone. Darnell. The: reason: given is not 
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sufficient justification for permitting the plaintiff to 
testify to conversations that she had with her husband 
concerning statements made to him by the defendant’s 
employees. 

The plaintiff further argues that there was no error 
because instruction No. 13 limited the use of this evi- 
dence. Instruction No. 13 was as follows: “In this 
case there is testimony concerning statements made by 
Boone Darnell to various persons. You are instructed 
that this evidence, when offered by the plaintiff, was 
admissible solely to show the mental state of Boone 
Darnell, pain, his knowledge, his attitude and his plans. 
It is not offered to show the specific truth of the facts 
set forth in any statements reported of Boone Darnell. 
You will therefore consider it only for the purpose for 
which it is admitted.” 

It was proper for the trial court to give a cautionary 
instruction relating to this testimony but we do not think 
that instruction No. 13 alone was sufficient in this case 
to eliminate the prejudicial effect of permitting the 
plaintiff to testify as to admissions made by the defend- 
ant’s employees to her deceased husband. When evi- 
dence of this nature, which is not generally admissible, 
is offered for a limited purpose, the proper procedure is 
for counsel to state the limited purpose for which the 
evidence is being offered and for the trial court to ad- 
monish the jury that the evidence is being received for 
the limited purpose only and that it cannot be considered 
by the jury for any other purpose. 

The plaintiff called a deputy state fire marshal as an 
expert witness. On redirect examination and over ob- 
jection this witness was allowed to read from a manual 
furnished by the State Fire Marshal’s office. There 
was no identification of the author of the manual other 
than by name, and the manual did not purport to be a 
regulation or an official document of any kind. The 
material was prejudicial to the defendant because the 
jury was advised that underground pipes containing 
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butane should be installed below the frost line and that 
heavier type fittings referred to as frostproof should be 
used in outside work in areas subject to freezing tem- 
peratures because lighter type flare fittings will some- 
times crack and cause a leak. 

The general rule is that textbooks, although standard 
authorities, are not competent independent evidence. 
Van Skike v. Potter, 53 Neb. 28, 73 N. W. 295. The error 
was not cured by testimony of the witness that it was 
his opinion that the statements read were accurate and 
correct. To be admissible, the opinion expressed must 
be that of the expert witness. 

By instruction No. 15 the trial court cautioned the 
jury that a verdict for the plaintiff could not exceed 
certain amounts, and set out the amounts contained in 
the prayer of the petition. Such an instruction has been 
disapproved and should not be given. Chicago, B. & 
Q. R.R. Co. v. Krayenbuhl, 65 Neb. 889, 91 N. W. 880, 59 
L. R. A. 920. The danger is that the jury may infer that 
a verdict may be returned for the entire amount prayed 
for. In effect, it amounts to a comment on the evidence 
and invades the province of the jury. The jury should 
base its findings as to the amount of damages sustained, 
if any, upon the evidence in the case. The verdict 
should not be influenced in any way by the size of the 
demand which appears in the pleadings. 

In instruction No. 17 the trial court referred to the 
plaintiff as being entitled to recover damages because 
of a “loss of earnings.” In an action for wrongful death 
the measure of damage is the pecuniary loss to the statu- 
tory beneficiaries. § 30-810, R. R. S. 1943; Kroeger v. 
Safranek, 161 Neb. 182, 72 N. W. 2d 831. Although the 
plaintiff may introduce evidence as to the earnings of 
the deceased, the plaintiff may not recover the value of 
the earnings lost. The instructions should clearly state 
that so far as earnings are concerned, the recovery must 
be limited to the value of the amount which the benefi- 
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ciaries would have received from the earnings of the 
deceased. 

The trial court submitted. the issue of contributory 
negligence to the jury but failed. to give an adequate 
instruction as to the comparative negligence rule. § 25- 
1151, R. R. S. 1948. The jury must be advised that if 
the plaintiff, or her decedent, is found to be guilty of 
negligence directly: ‘contributing to the injury com- 
plained of, she cannot recover, even though the defend- 
ant was negligent, unless the negligence of the plaintiff, 
or her decedent, was slight and the negligence of the 
defendant was gross in comparison therewith; and if, 
in: comparing the negligence of the parties, the contribu- 
tory negligence of the plaintiff, or her decedent, is found 
to exceed in any degree that which,.under the circum- 
stances. amounts to slight negligence, or if the negligence 
of the defendant falls in any degree short of gross neg- 
ligence under the circumstances, the contributory neg- 
ligence of the plaintiff, or her decedent, however slight, 
will defeat a recovery. And even when the plaintiff has 
established her right to recover. under this rule, it is 
the duty of the jury to deduct from the amount of dam- 
age sustained such amount.as her contributory negli- 
gence, or the contributory negligence of her decedent, 
if any, bears to.the whole amount of damage sustained. 
Main v. Sorgenfrei, 174: Neb. 523, 118 N. W.- 2d 648. 

_ The trial court did not.submit-the issue of assumption 
of risk to the jury. The doctrine of assumption of risk 
is applicable. where the injured. party knows that a 
danger exists and voluntarily assumes the risk of injury 
from that danger. The rule does not apply to an un- 
known and hidden danger. ‘Hickman v. Parks Construc- 
tion Co.; 162 Neb. 461, 76 N. W. 2d 403, 62'A. L. R. 2d 
1040. ‘Assumption of risk is a defense which i is independ- 
ent of the defense of contributory negligence although 
both defenses may arise under the same set of facts. 
Braekman. v. Brackman, 169 Neb. 650, 100 N. W. 2d 774. 

‘The evidence’ in this case established that Boone Dar- 
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nell knew that some form of gas was present in’ the 
house. There is evidence that he thought the gas came 
from the sewer system.’ There is no evidence that he 
knew the source of the gas until the morning of the ex- 
plosion. We conclude that the evidence’ was’ not’ suf- 
ficient to present a question for’ the jury as to asSump- 
tion of risk. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED. 


1 


JOuN J. GUNIA ET AL., APPELLANTS, Vv. Cuanues H. Morton, 
APPELLEE. 
120 N. W. 2d 371 


Filed March 15, 1963. No. 35341. 


1. Courts. A court of record has inherent authority .to amend its 
records so as to make them conform to the facts. ‘ 

2. Judgments. The.proper function of an order. nune pro tune is 
to correct a record which has been made so° ‘that. it will truly 
record the action had, which through pandvenvence or mistake 
has not been truly recorded. 

-. It is. not the purpose ‘of an. ehaue Man pro tunc to 
correct, change, or modify action previously taken by the court. 

4. Pleading: Trial. A party may at any: time invoke the language 
of his opponent’s pleading, on which the case is tried, on a 
particular issue, a as rendering certain facts indisputable. 


‘Appeal from the district court for Douses County: 
Epwarp A. MULLERY, Judge. Affirmed. 


Gross, Welch, Vinardi, Kauffman, Schatz & -MacKen- 
zie, for appellants. 


Swarr, May, Royce, Smith, “Andersen &. Ross, for 
appellee. Feude oe 


Heard before Write, Cc. Je Cart, Missmore, YEAGER, 
SPENCER, BOSLAUGH, and: BROWER, JJ. 
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BoSLAvuGH, J. 

The plaintiffs, John J. Gunia and Irene R. Gunia, 
brought this action to compel the defendant, Charles 
H. Morton, to remove dirt and debris from the plaintiffs’ 
land and to construct a retaining wall to protect the 
plaintiffs’ land from further encroachment. 

The petition alleged that the defendant owned Lots 
1 and 2 in Block 3, Club Terrace Addition to the city of 
Omaha, Nebraska; that the plaintiffs owned Lot 3 anda 
part of Lot 4 in Block 3, Club Terrace Addition to the 
city of Omaha, Nebraska; that the plaintiffs’ land was 
immediately south of and adjacent to the defendant’s 
property; and that the defendant had placed dirt and 
debris upon the plaintiffs’ land which varied “in depth 
from one to eight feet” and which extended from a 
point approximately 12 feet south of the northeast cor- 
ner of Lot 3 to the southwest corner thereof, and which 
contained “approximately one thousand cubic yards of 
dirt, fill and debris, more or less.” The defendant’s 
answer admitted that some dirt had been deposited upon 
a part of the plaintiffs’ land when it was owned by the 
city of Omaha, Nebraska. The answer alleged that the 
dirt deposited upon the plaintiffs’ land became attached 
to and a part of the land; and that the defendant dis- 
claimed any interest in the plaintiffs’ land. The reply 
was a general denial. 

The case was tried on June 1, 1959, to the Honorable 
James M. Patton, one of the judges of the district court 
for Douglas County, Nebraska. The matter was taken 
under advisement and the parties were granted time 
in which to file briefs. 

On July 29, 1959, Judge Patton wrote a memorandum 
opinion in the form of a letter to the attorneys for the 
parties which stated in part as follows: “The plaintiff 
should remove all dirt and other debris extending over 
his northerly lot, which was there when he purchased it, 
and that dirt which was washed down on his property 
afterwards. Within thirty days after the removal of 
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this dirt and debris notice that the plaintiff has removed 
the dirt and debris from his lot should be served on 
the defendant, and then the defendant should begin to 
erect a wall between his property and the plaintiff’s 
property to keep the dirt or debris from falling or 
washing down on plaintiff’s lot; this wall to be com- 
pleted within a reasonable time. * * * Let a decree be 
drawn in accordance with this memorandum.” 

On November 13, 1959, during the September 1959 
term of the district court, a typewritten decree, signed 
by Judge Patton, was entered on the records in the office 
of the clerk. The decree finds that in 1953 the defend- 
ant dumped or caused to be dumped upon the plaintiffs’ 
land dirt fill and debris which “varies in depth from one 
to eight feet and is in the amount of 3,500 cubic yards, 
more or less. That since said dirt and debris was de- 
posited on plaintiffs’ land as hereinabove set forth, more 
dirt and debris has fallen onto and washed down from 
defendant’s land * * *.” The decree orders the plaintiffs 
to remove all dirt and other debris extending over and 
upon their northerly lot “which was at any time dumped 
upon said lot by the defendant or which has washed 
upon said lot from the property of the defendant”; that 
the plaintiffs shall notify the defendant after the dirt 
and debris have been removed; and that the defendant 
shall then erect a retaining wall upon the defendant’s 
property to restrain dirt and debris from falling on or 
washing onto the plaintiffs’ property. 

Both the plaintiffs and defendant filed motions for 
new trial which were overruled on May 13, 1960. 

Judge Patton retired from office in January 1961. 

On October 2, 1961, during the September 1961 term 
of the district court, the plaintiffs filed a motion for an 
order amending the decree of the district court nunc pro 
tunc to conform with the announced findings of the 
court. At the hearing on this motion both parties pre- 
sented evidence. After taking the matter under advise- 
ment the trial court overruled the motion. The plain- 
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tiffs’ motion for new trial was overruled and the plain- 
tiffs appealed.. 

The controversy here concerns the finding in the de- 
cree that the dirt fill and debris deposited upon the 
plaintiffs’ land “varies in depth from one to eight feet 
and is in the amount of 3,500 cubic yards, more or less.” 
The plaintiffs contend that the trial court actually found 
that the plaintiffs were to remove “all dirt and debris” 
from their property, and that the reference in the de- 
cree to the depth of the dirt fill and debris was a-clerical 
error which was made in recording the judgment of the 
court. 

A court of record has inherent authority to Siena 
its records so as to make them conform to the facts. 
It is proper for a court to make an éntry nunc pro tunc 
so that its records will speak the truth. Fisher v. Minor, 
159 Neb. 247, 66 N. W. 2d 557. Such an order is proper 
to correct the record of a judgment, but not to correct the 
judgment itself. Clerical errors may be corrected by 
an order nunc pro tunc but judicial errors may not. 

The proper function of an order nunc pro tunc is to 
correct a record which has been made so that it will 
truly record the action had, which through inadvertence 
-or mistake has not been ‘truly recorded. O’Grady v. 
Volcheck, 148 Neb. 431,:27 N. W. 2d 689." It is not: the 
purpose of an order nunc pro tunc to ‘correct; change, 
or modify action previously taken: by the court. Ricketts 
v. Continental Nat: Bank, 169 Neb. 809, 101 N. W. 2d 163. 

In support of their motion for an order nunc pro tune 
the plaintiffs called Judge Patton as a witness and 
offered his letter of July 29, 1959. Judge Patton re- 
called writing the letter of July 29, 1959, but he had no 
independent recollection of the other matters which 
are in dispute at this time. Judge Patton did not re- 
member signing the written decree but the evidence 
establishes that it was prepared by the attorneys for the 
plaintiffs and submitted by them to the trial court for 
approval and signature. Although Judge Patton’s let- 
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ter of July 29, 1959, did not mention the depth of the 
dirt fill and debris upon the plaintiffs’ land, the finding 
in the decree that the dirt fill and debris “varies in depth 
from one to eight feet” is not necessarily inconsistent 
with the letter. 

The fact that the finding in question coincides with the 
allegations of the petition is a strong circumstance against 
the plaintiffs. A party may at any time invoke the 
language of his opponent’s pleading, on which the case 
is tried, on a particular issue, as rendering certain facts 
indisputable. Knuth v. Singer, 174 Neb. 182, 116 N. W. 
2d 291. There is no showing that the plaintiffs at any 
time made an effort to amend their allegation as to the 
depth of the dirt fill and debris upon their land, or that 
at the time of the trial in 1959 there was any evidence 
before the trial court that the depth of the dirt fill and 
debris exceeded 8 feet. 

The evidence in this case does not establish that the 
finding that the dirt fill and debris upon the plaintiffs’ 
land varied in depth from 1 to 8 feet was included in 
the judgment of the district court as the result of a 
clerical error. Therefore, the motion to amend the judg- 
ment by an order nunc pro tunc was properly overruled. 

The judgment of the district court is correct and it 
is affirmed. 

AFFIRMED. 

YEAGER, J., not participating. 


WATKINS Propucts, INCORPORATED, A CORPORATION, 


APPELLANT, V. GEORGE OREN RAINS ET AL., APPELLEES. 
120 N. W. 2d 368 


Filed March 15, 1968. No. 35358. 


1. Principal and Surety: Limitations of Actions. The statute of 
limitations commences to run against a surety when his obliga- 
tion to pay accrues. 


2. . Partial payments made without the authority 
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or consent of a surety, unless ratified by the surety, do not toll 

the statute of limitations as to such surety. 

Knowledge of the making of partial payments 
by the principal does not of itself affect the liability of the 
surety, nor operate to toll the statute of limitations as to him. 

4. Pleading. A motion for judgment on the pleadings, like a 
demurrer, admits the truth of all well-pleaded facts in the 
pleadings of the opposing party and all reasonable inferences 
to be drawn therefrom. 

5. Principal and Surety: Limitations of Actions. Where a petition 
alleges a sale of merchandise to a principal debtor having a 
written suretyship contract, and it appears on the face of the 
pleadings that the suit was commenced after the running of the 
statute of limitations, the cause of action is barred as to the 
sureties as a matter of law in the absence of allegations showing 
that the statute has been tolled as to them. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


Dryden & Jensen, for appellant. 


Richard A. Dier, William J. Ross, and Ward W. Minor, 
for appellees Mattson et al. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


CaRTER, J. 

This is an action by Watkins Products, Incorporated, 
to recover from George Oren Rains, as principal, and 
Ingve A. Mattson, George L. Gifford, and Mrs. G. L. 
Gifford, as sureties, a balance of $1,350.47 with interest 
at 6 percent per annum from September 6, 1956. The 
defendants filed a motion for judgment on the pleadings. 
The motion was sustained as to the sureties and over- 
ruled as to the principal. The plaintiff has appealed. 

The record shows that on March 27, 1956, plaintiff 
entered into a written contract with the defendant Rains 
for the sale of merchandise to Rains. On the same writ- 
ten instrument the three sureties promised, agreed, and 
guaranteed to pay for the merchandise and the prepaid 
transportation charges thereon in the manner provided 
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by the contract between plaintiff and Rains. The peti- 
tion alleges that between April 1, 1956, and August 24, 
1956, plaintiff sold merchandise to the defendant upon 
his order and pursuant to the terms of the agreement 
in the amount of $1,865.93. Credits were allowed by the 
plaintiff in the amount of $515.46, leaving $1,350.47 due 
and unpaid. The account attached to the petition shows 
that the last credit was by the return of merchandise 
in accordance with the contract on November 27, 1956. 
It is the contention of the sureties that the petition shows 
that more than 5 years have elapsed between the date on 
which the cause of action accrued and the date on which 
the action was brought, and that the claim against the 
sureties was barred by the statute of limitations. § 25- 
205, R. R. S. 1943. 

This action was commenced on September 28, 1961, 
more than 5 years after the liability of the sureties was 
incurred. The action against the sureties is barred un- 
less there was a tolling of the statute. Plaintiff con- 
tends that a return of merchandise in the amount of 
$105.73 on November 27, 1956, had that effect. The peti- 
tion shows that Rains returned this merchandise to plain- 
tiff, who advised the sureties that it had been credited 
on Rains’ account. There is nothing to indicate that the 
sureties consented to the return of this merchandise for 
credit and they invoke the rule that payments made 
without the authority or consent of a surety or joint 
obligor do not toll the statute of limitations as to such 
surety or joint obligor. In re Estate of Soukup, 142 
Neb. 456, 6 N. W. 2d 615; W. T. Rawleigh Co. v. Smith, 
on rehearing, 142 Neb. 529, 9 N. W. 2d 286. 

In order for a part payment to operate to toll the 
statute of limitations as to a surety the payment must 
have been made by the surety in person, or for him 
by his authority, or for him without authority and sub- 
sequently ratified by him. The mere fact that the surety 
has knowledge of partial payments being made by the 
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principal is not sufficient to toll the statute as to the 
surety. 

Where a petition alleges the sale of merchandise to a 
principal debtor with a written contract of suretyship 
signed by the sureties, and it appears on the face of the 
petition that the suit was commenced after the running 
of the statute of limitations, the cause of action is barred 
as to the sureties in the absence of an allegation show- 
ing that the statute has been tolled as to them. W. T. 
Rawleigh Co. v. Smith, supra. 

A motion for a judgment on the pleadings is in the 
nature of a demurrer. Like a demurrer, it admits 
the truth of all well-pleaded facts in the pleadings of the 
opposing party, together with all reasonable inferences 
to be drawn therefrom. Brown v. Royal Highlanders, 
140 Neb. 54, 299 N. W. 467; Vaughn v. Omaha Wimsett 
System Co., 143 Neb. 470, 9 N. W. 2d 792. The pleadings 
nowhere indicate the existence of any fact that would 
toll the statute of limitations as to the defendant sureties 
and the sustaining of the motion for judgment on the 
pleadings is therefore correct. The plaintiff cites cases 
showing that a payment of money or its equivalent, in- 
cluding a return of merchandise by the principal debtor, 
amounts to a part payment that would toll the statute. 
While this is true, it would operate only to toll the stat- 
ute of limitations as to the principal debtor who made 
the payment, but not as to a surety who did not volun- 
tarily pay, authorize, or ratify it. 

AFFIRMED. 


ELizABETH K. MATSON, APPELLEE, v. CLAUS MELVIN 


MATSON, APPELLANT. 
120 N. W. 2d 364 


Filed March 15, 1963. No. 35372. 


1. Divorce. The decree of the trial court in a divorce action insofar 
as minor children are concerned is never final in the sense 
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that it cannot be changed but is subject to review at any time 
in the light of changing conditions. 

In the case of an award of custody of a minor child to 
the mother in a divorce action the father should ordinarily have 
the right of visitation of such child, provided that his conduct 
is proper, that he does not molest the mother or the child, and 
that he does not interfere with the peaceable occupancy of the 
mother in her home. 

As a general rule the allowance of alimony as an 
annuity, or by requiring the husband to pay a fixed sum each 
month during the life of the other party, or for an indefinite 
period of time, will not be approved except where the situation 
of the parties and the contingencies are such that the amount 
of alimony cannot be placed in a lump sum without danger that 
such an allowance may prove unjust and inequitable. 

The court in determining the amount of alimony or in 
making a division of property in a divorce case will consider the 
ages of the parties, their earning ability, the duration of the 
marriage and the conduct of each during the marriage, their 
station in life, the circumstances and necessities of each, the 
physical condition of each, the property owned by them and 
whether or not it was acquired by their joint efforts, and any 
other pertinent facts. 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Lyle B. Gill, for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is an action for divorce by Elizabeth K. Matson, 
plaintiff and appellee, against Claus Melvin Matson, de- 
fendant and appellant. The case was tried to the court 
and a decree of divorce was rendered in favor of the 
plaintiff. By the decree also the defendant was required 
to pay plaintiff $50 a month for the support of a child 
born of the marriage of the parties and $100 a month as 
alimony for the plaintiff. There was no limitation of 
time over which the payments of alimony should extend. 
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A division of property was decreed concerning which 
there is no contest. The plaintiff was awarded the cus- 
tody of the child of the parties, and as to this there is no 
contest. The defendant was granted the right to visit 
the child in the home of plaintiff for periods of not 
more than 2 hours and not more often than once a week. 

From the decree which was rendered the defendant 
has appealed. The propriety of the portion of the de- 
cree granting a divorce to the plaintiff is not presented 
as an issue on the appeal. 

Only three questions are presented for consideration 
here. By one of these the defendant insists that it was 
error to award alimony of $100 a month for an indefinite 
period of time. Another is that the allowance of $100 
a month as permanent alimony to plaintiff is excessive. 
The third is that the fixation of the right of visitation of 
the child of the parties was erroneous. 

As to the matter of the fixation and control of the 
right of visitation, this is a matter which resides in the 
sound discretion of the district court and is subject to 
change at any time on proper and sufficient showing. 
The appropriate rule is stated as follows in Koser v. 
Koser, 148 Neb. 277, 27 N. W. 2d 162: “The decree of the 
trial court in a divorce action insofar as minor children 
are concerned is never final in the sense that it can- 
not be changed but is subject to review at any time in the 
light of changing conditions.” See, also, Sims v. Sims, 
148 Neb. 771, 29 N. W. 2d 378; § 42-312, R. R. S. 1943. 

In view of the right of the court to change the matter 
of custody and the evidence adduced it appears that the 
restriction on the right of visitation by the defendant 
with his child is at least for the present unreasonable. 
There is evidence of bitter antagonism between the 
parties to the action which, to say the least, would not 
likely contribute to pleasant, satisfactory, and harmoni- 
ous visitations, but while the conduct of the defendant 
as described in the evidence is not of a commendatory 
character, there is nothing in it the effect of which 
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would be to say that it could be reasonably assumed that 
longer periods of visitation or visitations away from the 
home of the plaintiff would result in physical, mental, 
or moral harm to the child. The major complaint as to 
the conduct of the defendant flows from addiction to the 
use of intoxicating liquor. 

Notwithstanding this evidence it is shown that he 
has been regularly employed as a railroad brakeman 
for about 12 years and has not failed to support his 
family. The only basis for the limitation is a suggested 
inference that he might or would expose the child to the 
observation attendant upon his use of intoxicating liquor. 
Unless and until there is some manifestation to the con- 
trary this father should not be deprived of the right of 
reasonable visitations with his child. If such manifesta- 
tions should develop, as has been pointed out, the remedy 
is at hand. 

To what extent and in what manner the restriction 
should be changed is difficult to determine. In Tam- 
inosian v. Taminosian, 117 Neb. 285, 220 N. W. 271, ina 
situation in certain respects similar to this case, this court 
said: “The father should also have the right to have 
the son with him one day in each week, if the boy wants 
to go with him, provided the father does not molest or 
interfere with the mother or her peaceable occupancy 
of the home premises.” 

It does not appear improper, in the light of this ob- 
servation and what appears reasonable, to conclude 
that the decree should be modified so as to permit the 
defendant to have for visitation the child of the parties 
out of the presence of and away from the home of the 
plaintiff 1 day a week until the further order of the 
court. 

As to the award of alimony to the plaintiff, it is 
pointed out that no consideration of a division of prop- 
erty or the value thereof is required. The parties had 
no property of great value. On separation the plaintiff 
appears to have taken what she desired and the remain- 
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der was left to the defendant, and the record does not 
disclose that either has complained of this. 

At the time of trial the defendant was employed as 
a railroad brakeman and had an income of from $420 to 
$450 a month. On the trial it was disclosed the monthly 
obligation to be paid out of his wages was in the vicin- 
ity of $200 but there were obligations for payment 
totaling at least $1,000. This did not include the $50 
a month the defendant was required to pay for the sup- 
port of the child of the parties. 

At that time the plaintiff was employed part time. 
What she received was not disclosed, but she was capa- 
ble of earning $165 a month. She was entitled to re- 
ceive $50 a month for the support of the child and was 
receiving $25 a month for the support of a child by a 
former marriage. 

It was in the light of this that the court rendered its 
decree awarding the plaintiff alimony of $100 a month 
without specification or limitation of total amount. At 
the time the plaintiff was of the age of 40 years and 
the defendant was of the age of 36 years. There was 
no evidence indicating that either of them was not in 
good health. 

The defendant urges that this award is improper and 
excessive. In this connection it is pointed out that there 
is no hard and fast rule for guidance in the determination 
of these questions. 

It is contended that it is improper in that the rights 
of the parties are not definitely fixed, that is, the award 
is without time or limitation, but as to this the decisions 
of this court admonish but do not command. The atti- 
tude of this court in such a situation is expressed in 
Reckling v. Reckling, 172 Neb. 731, 111 N. W. 2d 627, as 
follows: ‘Generally, we do not approve of allowing 
alimony in the form of an annuity, or requiring the 
husband to pay a fixed sum each month during the life 
of the other party, or for an indefinite period of time.” 

Notwithstanding this general attitude, it is pointed 
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out that in instances such an allowance may be found to 
be proper. It was said in Dunlap v. Dunlap, 145 Neb. 
735, 18 N. W. 2d 51: ‘There are cases, and we have 
so held, where the situation of the parties and the con- 
tingencies are such that the amount of alimony cannot 
be placed in a lump sum without danger that .such 
allowance may prove unjust or inequitable to. one or 
the other of the parties and it is therefore proper for 
the court to provide for the: payment of a stated sum at 
fixed periods over an indefinite period.” 

The case of Reckling v. Reckling, supra, approved this 
observation and also described the attitude which should 
be observed by the courts in the consideration of the 
question of alimony and division of property, as fol- 
lows: “In determining the question of alimony or divi- 
sion of property as between the parties, the. court, in 
exercising its sound discretion, will consider the re- 
spective ages of the parties to the marriage; their earn- 
ing ability; the duration of and the conduct of each dur- 
ing the marriage; their station in life; the circumstances 
and necessities of each; their health and physical con- 
dition; their financial circumstances as shown by the 
property owned at the time, its value at that time, its 
income-producing capacity, if any, and whether accumu- 
lated or acquired before or after the marriage; and from 
all such elements the court should determine the rights 
of the parties and all other matters pertaining to the 
case.” 

An examination of other cases which have been be- 
fore this court, in the light of this declaration of principle 
and the evidence here, fails by comparison to disclose a 
precedent which would justify the allowance of alimony 
for the plaintiff of $100 a month and without limitation 
upon the length of period or of total amount. 

Without going into further detail the conclusion: is 
reached that the portion of the decree with reference 
to alimony is erroneous and should be modified. It ap- 
pears that a reasonable and proper allowance as alimony 
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would be.$3,000 payable at the rate of $50 a month. 

That part of the judgment of the district court award- 
ing a divorce to the plaintiff and that part awarding 
payment of $50 a month for the support of the child 
of the parties are affirmed. The part awarding custody 
of the minor child of the parties to the plaintiff is also 
affirmed, subject however. to the right of the defendant 
to visitation with the child 1 day a week out of the home 
and presence of the plaintiff. That part which re- 
quires the payment of $100 a month as alimony for the 
plaintiff is reversed and the amount of alimony is fixed 
at $3,000 payable at the rate of $50 a month until the 
total amount is paid. 

The judgment is therefore affirmed in part and re- 
versed in part and the cause is remanded to the district 
court with directions to render judgment in accordance 
with this opinion. 

The plaintiff is awarded $100 as a fee for the services 
of her attorney in this court and the costs are taxed to 
the defendant. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


In RE CONDEMNATION BY THE STATE FIRE MARSHAL. 
First INVESTMENT COMPANY, APPELLANT, V. STATE FIRE 
MARSHAL OF THE STATE OF NEBRASKA, APPELLEE, ETHEL S. 


LOWE ET AL., INTERVENERS-APPELLEES. 
120 N. W. 2d 549 


Filed March 15, 1963. No. 35377. 


1. Easements. Where an easement is necessary for the enjoyment 
of the estate conveyed, an implied grant is constructively implied 
in the conveyance. 

2. Vendor and Purchaser. The conveyance of a thing imparts a 
grant of it as it actually exists at the time the conveyance is 
made, unless the contrary intention is manifested in the grant. 

3. Party Walls: Easements. Owners of a party wall are not ten- 
ants in common, but each owns in severalty the part thereof 
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situated on his own land, with an easement of support from the 

other part. 

Where a wall is entirely upon the property of 

one party, the right of an adjoining owner to have support 

therefrom, whether derived from contract or acquired by pre- 
scription, is in the nature of an easement, which is terminated 
upon destruction of the building by accident or casualty. 

. Where a facility becomes so dilapidated as to 

be no longer usable for the purpose for which it was intended, the 

law implies an abandonment and termination of the right of user. 

The easement of each proprietor in the tene- 

ment of the other ceases with the existence of the state of 

things which had created it, and there is no right in either, in 
case the other refuses to cooperate, to rebuild the wall and 
claim contribution. 

There is no obligation to repair where the 
grant of an easement is an implied one. : 

8. Easements. An easement for one purpose established by mere 
user cannot by legal intendment be extended to another purpose. 

9. Party Walls: Easements. The owners of a party wall do not 
have a reciprocal easement of support from each other’s build- 
ing, but either of them may remove his own building without 
liability for the resulting damage to the other, providing he 
gives proper notice of removal and uses reasonable care and 
caution to protect the wall and remaining building. 

10, Buildings: Party Walls. The removal of a part of a building 
pursuant to an order of condemnation creates no obligation on 
the part of the owner of the part of the building removed to 
provide future protection for an interior division wall which 
then becomes an exterior wall for the portion of the building 
remaining. 


Appeal from the district court for Buffalo County: 
Norris CHADDERDON, Judge. Reversed and remanded. 


Mitchell, Taylor & Beatty, for appellant. 
Robert A. Munro, for appellee. 
Ward W. Minor, for interveners-appellees. 


Heard before WuiTe, C. J., CARTER, MessMorE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 
This is a condemnation action brought by the State 
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Fire Marshal against the First Investment Company to 
condemn a portion of a building in the city of Kearney, 
Nebraska. The trial court entered judgment that the 
First Investment Company either repair or demolish its 
portion of the building, and if it demolishes it, that it be 
required to pay one-half the cost of erecting a tile wall 
from the first floor ceiling to the roof. First Investment 
Company perfected an appeal to this court. 

Prior to February 14, 1914, W. T. Scott and Theodore 
W. Bolte were each the owner of an undivided one-half 
interest in Lot 115 and the south half of Lot 116 in the 
original town of Kearney Junction. At that time, a 
two-story building, which had been erected in 1887, 
was on the property. The east half and the west half of 
the building were separated by a 12-inch brick or mason- 
ry wall from the basement through the first floor to the 
ceiling of the first floor. This wall is stipulated to be 
on the dividing line between the east half and the west 
half of the building. The second floor was divided by 
a two by four wood partition that was lathed and plas- 
tered. This gave a 5-inch lathe and plaster partition over 
the brick division wall through the second floor to the 
roof. This partition was entirely on the portion of the 
wall situated on the west half of the building, being ap- 
proximately 1% inch at its south end to 1% inches at 
its north end west of the west property line of the east 
half of the building. 

On February 14, 1914, W. T. Scott and Theodore W. 
Bolte divided the premises by cross-deeds. The east 
half of said property was conveyed to Scott and the west 
half was conveyed to Bolte. These conveyances accom- 
plished the severance of the joint tenancy, and what- 
ever rights of easement which have existed with respect 
to the dividing walls took their rise and form in this 
transaction. These properties will hereinafter be re- 
ferred to as the east half and the west half. 

The two properties have remained separated: since 
that time. and the respective titles have been conveyed 
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on several occasions. In 1945, Ethel S. Lowe and Stephen 
G, Lowe, hereinafter referred to as Lowes, became the 
owners of the west half. On November 6, 1959, the 
First Investment Company, hereinafter referred to as 
Company, became the owner of the east half. 

On February 12, 1962, the State Fire Marshal, pur- 
suant to sections 81-513 and 81-515, R. R. S. 1943, filed 
an order in the district court for Buffalo County, direct- 
ing that the east half of the building situated on Lot 
115 and the south half of Lot 116 in the original town 
of Kearney, be either demolished or repaired. 

The Company admitted the dilapidated condition of 
the east half of the building, and alleged that the Lowes 
claimed some interest in the building by virtue of a 
party wall. The Lowes, by answer and cross-petition, 
alleged that because of the absence of a proper sup- 
porting wall, demolition of the east half of the building 
could not be accomplished without causing irreparable 
damage to the part of the structure owned by them. 
They then prayed that any order of demolition first 
require the construction of a proper supporting wall 
between the structures at the cost of the Company, and 
that the order further provide for damages. 

At the trial, the Company stipulated that it wished 
to comply with the portion of the order of the State 
Fire Marshal requiring the east half of the building to 
be demolished. It was also stipulated that the brick 
wall running from the basement to the second floor was 
on the dividing line between the properties and is 
not included in the condemnation. 

After a hearing and an inspection of the premises by 
the court, a judgment was entered directing the Company 
to make the repairs required or to start demolishing 
the east half of the building within 30 days, and if it 
fails to do so, directing the State Fire Marshal to de- 
molish said building, as provided in section 81-519, R. 
R. S: 1943. The judgment provided that said demolition 
should be done in such a manner as not to disturb the 
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wall now between said building and that of the Lowes, 
but permitting the Company to remove the east wall of 
a closet in the north room on the second floor which 
extended into the east half of the premises. The judg- 
ment further directed that the Lowes should build a 
tile wall from the top of the brick wall between the 
buildings through the second floor to the roof, and that 
the Company should pay one-half of the cost thereof. 

The Company perfected its appeal to this court, al- 
leging substantially that in the absence of a specific 
agreement the owner of one part of a divided building 
has no obligation to repair or improve his part of the 
building for the benefit of the owner of the other side, 
and further that in any event he is not responsible for 
the cost of extending the wall unless he is using the 
extension. 

There is no question in this case involving the brick 
partition extending from the basement floor to the first 
floor ceiling. The wall in question is the lathe and 
plaster wall resting on the brick partition wall dividing 
the second story of the building. It extends through 
the second floor to the roof, and all of it is on the west 
half of the premises, or the portion owned by the Lowes. 

The severance of the premises in 1914 by the common 
owners made the walls dividing the premises party 
walls. The record does not indicate the grant of an 
easement in express terms in those conveyances, yet 
because an easement is necessary for the enjoyment of 
the estate conveyed, an implied grant is constructively 
implied in the conveyance. See, Union Nat. Bank of 
Lowell v. Nesmith, 238 Mass. 247, 130 N. E. 251; 3 Tiffany, 
Real Property (3rd Ed.), § 779, p. 253. The conveyance 
of a thing imparts a grant of it as it actually exists at 
the time the conveyance is made, unless the contrary in- 
tention is manifested in the grant. Znamanacek v. 
Jelinek, 69 Neb. 110, 95 N. W. 28, 111 Am. S. R. 533. 

It is the actual existence of the wall as a part of both 
portions of the building from which the grant and reser- 
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vation of a party wall must be implied. The land cov- 
ered by the wall is the several property of the owner 
of the portion on which it stands, yet the title of each is 
qualified by the easement to which the other is en- 
titled. See cases cited in note 47, 2 Thompson on Real 
Property (Perm. Ed.), § 627, p. 251. We said in Shiverick 
& Co. v. Gunning Co., 58 Neb. 29, 78 N. W. 460, that 
owners of a party wall are not tenants in common, but 
each owns in severalty the part thereof situated on his 
own land, with an easement of support from the other 
part. 

It makes no difference to a decision herein whether 
the division wall has become a party wall by the im- 
plied grant, as we here determine, or by prescription, 
as contended by the Lowes. It has been used and en- 
joyed in common by the various owners of both buildings 
for almost 50 years. For the purposes of discussion 
herein, we determine the lathe and plaster wall to be 
a party wall to the extent of the use practiced during 
such period. This lathe and plaster wall, which here- 
inafter will be referred to as the wall, is strictly an in- 
terior wall. It is entirely on the west half, and so is 
owned by the Lowes subject to a support easement in 
favor of the Company. The removal of the east half will 
expose the wall to the elements, and, unless an exterior 
wall is provided, damage will result to the structure. 
Consequently, the easement claimed’ by the Lowes 
against the east half, while referred to by them as one 
of support, is essentially one of protection or shelter. 

Party wall rights usually originate in a contract, and 
their duration under such circumstances obviously de- 
pends on the intention of the parties as determined from 
the contract. Here, however, we do not have a contract 
but an implied grant or easement, and our problem is 
to determine the duration of an implied grant under the 
facts of this case. Is it as equally obvious that an im- 
plied grant should not be carried beyond the limits 
fairly and reasonably to be contemplated when the im- 
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plied grant is made? Is that what the parties can be 
presumed to have intended? 

In 1914, when the ownership of the building was 
separated, the building had been standing for 27 years. 
In 1962, when the State Fire Marshal started these pro- 
ceedings, the building had been in existence for 75 years. 
Does the law presume the intention to be that an im- 
plied grant creates a perpetual easement? The term 
perpetual is one of infinite duration. Does it run into 
eternity? The answer seems implicit in the question 
when it is put in this form. 

The law of decay is inexorable. Nothing can escape 
it. Sooner or later the time will even come when the 
brick wall, which is not here involved, will be so de- 
teriorated as to require replacement or demolition. Here, 
through the failure to repair and the erosion of time, 
the east half of the building became so dilapidated that it 
was no longer usable for the purpose intended. The evi- 
dence indicates repair was inadvisable and demolition 
appeared to be the obvious answer. The judgment of 
the trial court, however, gives the option, and decrees 
repair or demolition. 

Suppose, for the purpose of discussion, although the 
record does not support it, the Company, which ac- 
quired its interest in 1959, and its predecessors in in- 
terest, could be charged with willful neglect to repair its 
portion of the building. To answer this supposition, it 
should first be conceded that there is an obligation on 
each owner to use his own property so as not to injure 
his neighbor. However, can it be maintained from this 
obligation that the right of support and shelter to which 
each is entitled, and which may not be taken away by the 
wrongful act of the other owner, imposes also the af- 
firmative duty to repair the premises and to maintain 
the existing condition of things? Unless this is so, the 
judgment of the trial court herein cannot be sustained. 
There is no question that if a contract right were in- 
volved, one owner would not be permitted to defeat an 
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easement by. his failure to repair. Barr v. Lamaster, 
48 Neb. 114, 66 N. W. 1110, 32 L. R. A. 451. This, how- 
ever, is not the present situation because we are con- 
cerned not with a contract right but with an implied 
easement, 

Generally, the easement of support of adjoining build- 
ings by the party wall ordinarily ceases when the wall 
ceases to exist, or is accidentally destroyed, or has been 
made unfit for its purpose by accident or age, or has 
become so decayed as to require rebuilding from the 
foundation. Similarly, when the buildings are accident- 
ally destroyed, the easement ceases. See 69 C. J. S., 
Party Walls, § 11b, p. 8. 

In Bowhay v. Richards, 81 Neb. 764, 116 N. W. 677, 
19 L. R. A. N.S. 883, we adopted the rule first enunciated 
in Sherred v. Cisco, 4 Sandf. (N. Y.) 480, that a destruc- 
tion of the building destroyed the easement. In that 
case, we said: “Where a wall is entirely upon the prop- 
erty of one party, the right of an adjoining owner to 
have support therefrom, whether derived from con- 
tract or acquired by prescription, is in the nature of an 
easement, which is terminated upon the destruction of 
the building by fire.” This is the general rule where 
the destruction is by accident or casualty. 

Jackson v. Bruns, 129 Iowa 616, 106 N. W. 1, 3 L. 
R. A. N. S. 510, is an interesting case on the subject of 
repair. It held the owner of the second story of a build- 
ing had no equitable right to compel the owner of the 
first story to keep the foundation and walls of the first 
story in repair for the purpose of furnishing continuing 
support to the second story in the absence of any ex- 
press or implied contract on the part of the owner of 
the first story to keep the walls in such repair. We 
quote the following from that case: “The owner of one 
portion of a building cannot recover damages against 
the owner of another portion (in the absence of any 
contractual relation between them giving rise to a duty 
on the part of the latter to keep his portion of the prem- 
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ises in repair) for damages resulting from the failure 
to make repairs. Cheeseborough v. Green, 10 Conn. 
318 (26 Am. Dec. 396); Pierce v. Dyer, 109 Mass. 374 
(12 Am. Rep. 716). Nor can the owner of one portion 
compel the owner of another portion to contribute to or 
bear the expense of making necessary repairs. Loring 
v. Bacon, 4 Mass. 575; Ottumwa Lodge v. Lewis, 34 Iowa 
67. In Campbell v. Mesier, 4 Johns. Ch. (N. Y.) 335, (8 
Am. Dec. 570) the equitable right to contribution is 
upheld; but that case has not been followed, in New 
York or elsewhere. In the case of a party wall it has 
been held that either owner may repair or replace (Schile 
v. Brokhahus, 80 N. Y. 614), but that neither one is 
bound to repair for the purpose of protecting the prop- 
erty of the other. Colebeck v Girdlers Co., 1 Q. B. D. 
234.” 

Cross-easements in a stairway, hall, and party wall 
erected by the joint construction of a building, were 
involved in Louis Pizitz Dry Goods Co. v. Penney, 241 
Ala. 602, 4 So. 2d 167. In that case, the court held that 
if such facility became so dilapidated as to be no longer 
usable for the purposes for which it was intended, the 
law would imply an abandonment and termination of 
the right of the user. The Company, by admitting the 
dilipidated condition of the building and agreeing to 
condemnation, indicated a clear intent to abandon any 
easement it might have. 

Partridge v. Gilbert (1857), 15 N. Y. 601, 69 Am. Dec. 
632, cited in Bowhay v. Richards, 81 Neb. 764, 116 N. W. 
677, 19 L. R. A. N. S. 883, involved two brick dwelling 
houses erected in 1794 with a common wall, each of 
which, by subsequent conveyances, was acquired by 
separate owners. That case held: “When one of the 
buildings thus supported becomes so dilapidated as to 
be unsafe and unfit for occupation, and the removal of 
the front and rear walls of such building, with the 
floors and beams, would occasion the destruction of the 
whole wall, the owner of such building may, upon rea- 
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sonable notice to the tenant of the adjoining building, 
lawfully take down the whole wall; and if he occupy 
no unnecessary time in completing the work, and use 
proper care and skill in its execution, is not respon- 
sible to.the tenant of the adjoining building for dam- 
ages resulting from its exposure to weather, from loss 
of business or inability to let the upper: lofts. 

“It seems that the easement of each proprietor in the 
tenement of the other ceases with the existence of the 
state of things which had created it, and that there is 
no right in either, in case the other refuses to cooperate, 
to rebuild the wall and claim contribution.” 

The following observations in Partridge v. Gilbert, 
supra, by Denio, Chief Justice, a portion of which is 
set out in Bowhay v. Richards, supra, are of interest 
here: “In a case which was determined in the Superior 
Court of New York, that court held that the mutual 
easement ceased with the destruction of the buildings 
and the wall by fire, and that the respective parties were 
remitted to their original. unqualified title to the division 
line. (Sherred v. Cisco, 4 Sandf. S. C. R., 480.) I do 
not perceive any solid distinction between a total de- 
struction of the wall and buildings, and a state of things 
which should require the whole to be rebuilt from the 
‘foundation. In either case there is great force in say- 
ing that the mutual easements have become inapplicable, 
and that each proprietor may build as he pleases upon 
his own land, without any obligation to accommodate the 
other. Circumstances may have materially changed 
since the adjoining proprietors were content with such 
walls as would have supported two adjoining dwellings. 
If the right of mutual support continues, by means of the 
original arrangements, or by prescription, it is for just 
such an easement as was originally conceded, or which 
has been established by long enjoyment. But in the 
changing condition of our cities and villages, it must 
often happen, as it did actually happen in this case, that 
edifices of different dimensions, and an entirely differ- 
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ent character, would be required. And it might hap- 
pen, too, that the views of one of the proprietors, as 
to the value and extent of the new buildings, would 
essentially differ from those of the other; and the di- 
vision wall, which would suit one of them, would be 
inapplicable to, the objects of the other.” 

The nature, extent, and duration of the easements or 
servitudes imposed by implication on the two estates 
are not too well defined in the reported cases, but it 
does seem clear that there is no obligation to repair 
where the grant is an implied one. 

A case which is very analogous to the instant one be- 
cause of the condemnation feature is McKenna v. Eaton 
(1902), 182 Mass. 346, 65 N. E. 382, 94 Am. S. R. 661. 
This case involved a double house. The city board of 
health ordered the destruction of the half belonging to 
Eaton. Eaton, pursuant to the order, demolished his 
half, leaving no support or shelter to McKenna. Mc- 
Kenna brought action against Eaton for damages for the 
removal, without replacing the support and _ shelter 
which came from Eaton’s house. In a decision by Holmes, 
Chief Justice, the court held that although McKenna 
had rights against Eaton, in the event of a voluntary 
destruction of the support furnished by the house torn 
down, he could not recover where the act was done under 
the valid direction of the board of health. The court 
said: “* * * we are of opinion that the plaintiff’s rights 
-were at an end, and that he stood no differently when 
the superior power by which the defendant’s building 
was removed was the law, than he would have stood if 
_it had been fire or an earthquake or time. It is decided 
that the defendant would not have been liable: for a 
failure to keep his house in repair, even if the omis- 
sion was with a design to harm the plaintiff. Pierce v. 
Dyer, 109 Mass. 374. Adams v. Marshall, 138 Mass. 228, 
234. In Pierce v. Dyer it was intimated that if the houses 
were destroyed by the action of the elements the re- 
spective easements would be at an end. 109 Mass. 377. 
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That plainly is the law in the analogous case of party 
walls. Heartt v. Kruger, 121 N. Y. 386. Hoffman v. 
Kuhn, 57 Miss. 746. Antomarchi v. Russell, 63 Ala. 356. 
Jones, Easements, § 709. It is true that these cases of 
destruction have been cases of destruction of the whole 
wall, but the same principle would apply to a destruc- 
tion of a half, if it were possible, as is shown by Pierce 
v. Dyer.” 

It may be suggested that in the instant case the Com- 
pany was given an option by the trial court to repair 
or demolish. It is a distinction without any legal dif- 
ference. If one party does not desire to restore his 
building to a safe and sound condition for his own bene- 
fit, he should not be compelled to maintain it for the 
benefit of another in the absence of a specific agree- 
ment. Certainly then, he should not be required to 
provide an exterior wall where none existed previously 
and which wall will be a definite improvement of the 
remaining property. 

The following from Calmelet v. Sichl, 48 Neb. 505, 
67 N. W. 467, 58 Am. S. R. 700, which involved a dis- 
pute over the extension of a party wall and the erection 
of a fourth story, is pertinent on this point: “That 
courts’ have no power, however, to enlarge contract 
rights ‘of parties requires no citation of authority 
to establish. It is, moreover, very clear that an ease- 
ment for one purpose established by mere user can- 
not, by legal intendment, be extended to another pur- 
pose.” 

Essentially, we are here determining whether there 
is any duty on the Company to preserve its building 
for the protection of the party wall. Stated more gen- 
erally, do the owners of a party wall have reciprocal 
easements of support from each: other’s building? A 
distinction is made in the cases between the removal 
of the wall itself and the rest of the building, which is 
the situation in the instant case. In that latter instance, 
the authorities generally hold that a coowner of a party 
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wall is not required to preserve his building for the 
sake of the party wall. See, Annotation, 9 A. L. R. 
1329, as well as Annotation, 85 A. L. R. 288, covering 
a change in conditions as terminating party wall agree- 
ments on easements. We believe the rule to be that 
the owners of a party wall do not have a reciprocal 
easement of support from each other’s building, but 
either of them may remove his own building without 
liability for the resulting damage to the other, provid- 
ing he gives proper notice of removal and uses rea- 
sonable care and caution to protect the wall and re- 
maining building. Clearly then, when the action is in- 
stituted by the State Fire Marshal for the protection 
and welfare of society, there should be no question about 
the right to remove without liability. 

The fact that in the instant case the east half of the 
building can be wholly removed without damage to the 
west half should not be ignored. The removal of the 
east half will not require the removal of any part of 
the second floor wall. It is only the fact that the wall 
is strictly an interior wall and was not intended to 
protect against the wind and the weather that makes 
it probable that future damage could result to the re- 
maining structure unless an exterior wall is provided. 
The Lowes had notice of and are parties to this action 
of condemnation. Their witness testified that the tile 
wall ordered by the trial court would provide ample 
protection to the second story of their building. This 
tile wall is solely for the benefit of the Lowes, and we 
are unable to find any reason, certainly no legal reason, 
why the owner of the east half, whose building is be- 
ing ordered removed, should be required to contribute 
in any way to the cost of the tile wall. We therefore 
determine that the removal of the Company’s portion 
of the building pursuant to an order of condemnation 
creates no obligation on its part to provide future pro- 
tection for an interior division wall which became an 
exterior wall for the portion of the building remaining. 
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. For the reasons given, the judgment of the trial court 

is reversed and the cause is remanded with directions 

to enter a judgment in conformity with this opinion. 
REVERSED AND REMANDED. 


““STATE OF NEBRASKA, APPELLEE, V. GEORGE EGGERS, 


APPELLANT. 
120 N. W. 2d 541 


Filed March 22, 1963. No. 35327. 


1. Evidence: Appeal and Error. An offer to prove, to lay the 
foundation for the proper presentment of error in the exclusion 
of proposed testimony as answer to a question to which an objec- 
tion is sustained, must be of matter which would have been 
admitted as relevant, responsive, and pertinent in answer to the 

-. Yejected interrogatory. . 

2. Criminal Law: Evidence. Section 28-1214, R. R. S. 1943, pro- 
vides that the issuance of an insufficient fund check shall be 
presumptive evidence of intent to defraud and of knowledge of 
insufficient funds in the bank, 

This is a rebuttable presumption and does not 
shift the burden of proof, and the presumption of innocence 
is still a matter of evidence to which the defendant is entitled, 
but along with it the jury is entitled to consider the presumption 
provided by this statute as to knowledge and intent. 

4, Banks and Banking: Criminal Law. The crime of obtaining 
money by means of an insufficient fund check is completed at 
the time the check is uttered and passed. 

Unless subsequent transactions have some 
bearing on the transaction involved in the issuance of the check, 
they are immaterial and incompetent. 

6. Evidence: Appeal and Error. An offer of proof is required for 
the purpose of making it appear to the court that the question 
put to the witness calls for competent evidence. Unless it does 
so without equivocation, it is not error to overrule the offer. 

It is not error to reject an offer not within the 
limits of the question on which the offer is based. 

8. Criminal Law: Juries. The question of the competency of a 
venireman to sit in the trial of a criminal case cannot be raised 
by a motion for a continuance. F oa 

9. : . It is the. duty of a trial court to see that de- 
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fendants in criminal cases are tried by a jury such that not 
even the suspicion of bias or prejudice can attach to any member 
thereof. 

10. 


The right to challenge jurors for cause is a 
right which may be waived. 

11. Criminal Law: Trial. Where a motion for a directed verdict is 
made at the close of the evidence of the State in a criminal 
action, the introduction of evidence thereafter by the defendant 
waives any error in the ruling on the motion. The defendant, 
however, is not prevented from questioning the sufficiency of the 
evidence in the entire record to sustain a conviction. 


Appeal from the district court for Custer County: 
S. S. Srpner, Judge. Affirmed as modified. 


William S. Padley, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before WuiTzE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


SPENCER, J. 


This is a criminal action filed in the district court for 
Custer County, Nebraska, charging defendant, George 
Eggers, with the issuance of an insufficient fund check 
in the amount of $40. The jury returned a verdict of 
guilty. Defendant’s motion for a new trial was over- 
ruled, and he was sentenced to 3 years in the State Peni- 
tentiary. He has perfected an appeal to this court. 

On October 4, 1961, defendant purchased a load of 
hay from Robert L. McDowell, the complaining witness, 
which came to slightly over $200. The parties agreed 
on a figure of $200. According to the State’s evidence, 
the defendant tendered $175 in cash, and, because he had 
no money to get home, McDowell gave him back $15, 
taking the $40 check in question. This check was dated 
October 4, 1961, and was drawn on the Crawford State 
Bank, Crawford, Nebraska. The check was returned, 
marked “Not Sufficient Funds.” Defendant’s ledger 
sheet at the Crawford State Bank, which was produced 
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by the State, indicated that the defendant had a bank 
balance of 3 cents on October 4, the date the check was 
issued. 

Defendant had been tried on a similar offense to the 
same jury panel on the 5th and 6th of March 1962, and 
was found not guilty. The information in this case was 
filed in the district court on March 6, 1962. Defendant 
was arraigned on March 30, 1962, and entered a plea 
of not guilty. His trial was set for April 26, 1962. On 
March 30, 1962, defendant filed a motion to quash the 
complaint and information, and to abate the prosecu- 
tion because the cause was to be tried to the same jury 
panel as a previous complaint in a similar action. This 
was argued on that date and was taken under advise- 
ment by the court. 

Defendant’s counsel, who was a resident of Broken 
Bow, thereafter withdrew from the case. On April 19, 
1962, defendant secured new counsel from Gothenburg, 
Nebraska. On April 25, 1962, a motion for a continuance 
was filed, supported by the affidavit of the new counsel. 
The motion was premised on three grounds: First, 
counsel had not had sufficient time to prepare for trial; 
second, the testimony of witnesses in South Dakota, 
which could only be secured by deposition, was required 
for a proper defense, and time was insufficient to secure 
the testimony; and, third, defendant could not have a 
fair trial before a jury selected from the present panel, 
because he had previously been tried to a jury selected 
from said panel on a similar offense. 

On April 26, 1962, the motion to quash and abate was 
overruled. The motion for a continuance was then 
heard and overruled, and a jury was impaneled. The 
defendant made no further objections to the panel and 
none of the jurors selected were challenged for cause. 

Defendant sets out six assignments of error. The first 
one is as follows: ‘The Court erred in excluding com- 
petent, relevant, material and proper evidence offered 
by the plaintiff in error with respect to the issuance of 
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said check and the fact that it was to be retained by the 
payee until the return of the Plaintiff in Error to pur- 
chase a second load.” 

His sixth assignment of error, which will be con- 
sidered with the first one, is as follows: ‘The court 
erred in refusing to admit testimony with respect to 
the entire transaction and dealings as between the com- 
plaining witness and the accused, offer having been 
made to prove with respect to the facts surrounding the 
transaction.” 

There is no question but that the trial court attempted 
to restrict the defendant in his defense to matters which 
occurred before or at the time of the issuance of the 
check. We find, however, only two offers of proof 
in the bill of exceptions. 

The first offer is on the cross-examination of the com- 
plaining witness, and was made when the court sus- 
tained an objection to two questions. The record is as 
follows: “Q But in any event you did let him keep 
back $15 to have some money to be able to make his 
trip. A Yes, sir. Q Now, did you receive a telephone 
call from him later on? Mr. Evans: Objected to as in- 
competent, irrelevant and immaterial. The Court: Sus- 
tained. Q Did you ever talk to the man again after 
this date? Mr. Evans: Objected to as incompetent, ir- 
relevant and immaterial. The Court: Sustained. Mr. 
Padley: I want to make an offer. (Offer made out of 
presence of jury.) Mr. Padley: By this witness the 
defense offers to prove that the transaction between the 
parties involved the purchase of a subsequent load of 
hay which the defendant later refused to purchase for 
the reason that he complained to this witness of the 
poor quality of the load of hay purchased in the trans- 
action of Ocober 4th, and that as the result thereof he 
did not by his agreement pick up the check which was 
given on October 4th.” While the questions were proper 
as foundational questions, the offer shows the error to 
be without prejudice. Clearly, the offer is much broader 
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than the question and is within the rule announced in 
Perkins v. Tilton, 53 Neb. 440, 73 N. W. 930, that: .“An 
offer to prove, to lay the foundation for the proper pre- 
sentment of error in the exclusion of proposed testi- 
mony as answer to a question to which an objection is 
sustained, must be of matter which would have been ad- 
mitted as relevant, responsive, and pertinent in answer 
to the rejected interrogatory.”. 

Defendant, by proper questions, could have elicited 
everything that was said and done in the transaction 
which resulted in the giving of the check. The quality 
of the load of hay and his reason for not returning are 
immaterial to the question involved in this prosecution. 

Section 28-1214, R. R. S. 1943, provides that the is- 
suance of an insufficient. fund check shall be presump- 
tive evidence of intent to defraud and of the knowledge 
of insufficient funds in the bank. This is a rebuttable 
presumption and does not shift the burden of proof, 
and the presumption of innocence is still a matter of evi- 
dence to which defendant is entitled, but along with 
it the jury is entitled to consider the presumption pro- 
vided by this statute as to knowledge and intent. See 
Lahners v. State, 118 Neb. 184, 223 N. W. 951. 

The crime of obtaining money by means of an insuffi- 
cient fund check is completed at the time the check is 
uttered and passed. Unless subsequent transactions 
have some bearing on the transaction involved in the 
issuance of the check, they are immaterial and incompe- 
tent. See discussion in Haines v. State, 135 Neb. 433, 
281 N. W. 860. 

The other offer of proof was made during the direct 
examination of the defendant. The record is as follows: 
“Q On October 4th, 1961, did you have any other con- 
versation with Mr. McDowell, - other than that which 
you have testified to, - concerning any further trans- 
actions with him? A _ I was to come back and get an- 
other load of hay. Mr. Evans: I ask that the answer be 
stricken as incompetent, irrelevant and immaterial. The 
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Court: Overruled. Q When were you to come back 
and get another load of hay, if you know. Mr. Evans: 
That is objected to for the reason that it is incompe- 
tent, irrelevant and immaterial. The Court: Sustained. 
(Out of hearing of jury). Mr. Padley: By this witness 
the defense offers to prove that the defendant instructed 
the complaining witness McDowell to hold the $40 check 
which is Exhibit 1, until he returned to load another 
load of hay. The defense also offers to prove that the 
load of hay obtained on October 4th was of inferior 
quality, the inferior quality being concealed from this 
defendant, and that an argument arose between the de- 
fendant and Mr. McDowell with respect to the quality 
of the hay on October 6th, 1961; that Mr. McDowell re- 
fused to make any adjustment and as the result the de- 
fendant did not return to pick up the next load of hay 
and as the result did not pick up the check which had 
been given to Mr. McDowell to be held, which check 
was Exhibit 1. Mr. Evans: To which offer the State 
objects as being incompetent, irrelevant, immaterial, and 
beyond the scope of the issues here before the court. 
The Court: The objection is sustained.” 

Previously, the defendant had been permitted to testi- 
fy that he had told the complaining witness to hold the 
check, which is the point embraced in the first sentence 
of the offer. The additional portion of the offer is much 
broader than the question, and the objection made was 
properly sustained. As we said in Havlik v. St. Paul 
Fire Marine Ins. Co., 87 Neb. 427, 127 N. W. 248: “An 
offer of proof is required for the purpose of making it 
appear to the court that the question put to the wit- 
ness calls for competent evidence. Unless it does so 
without equivocation, it is not error to overrule the 
offer.” 

The material portions of the offer could have been 
elicited by proper questions. We hold that it is not 
error to reject an offer of proof not within the limits of 
the question on which the offer is based. See, Barr v. 
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Post, 56 Neb. 698, 77 N. W. 123; Exchange Elevator Co. 
v. Marshall, 147 Neb. 48, 22 N. W. 2d 403... 

Defendant’s second assignment of error is the refusal 
of a continuance for the purpose of taking depositions. 
This is not argued in the brief and so needs no discus- 
sion herein. We do, however, observe that no preju- 
dice could have resulted from the ruling. We find 
nothing in the affidavits presented which would have 
been material or competent evidence in the trial. 

Defendant’s third assignment of error is as follows: 
“The Court erred in compelling the Plaintiff in Error 
to be tried before a jury selected from the same jury 
panel which tried him on a similar charge of issuing an 
insufficient fund check on March 5th and 6th, 1962, 
and compelling him to be tried before a jury on which 
four of the members had been members of the previous 
jury. That the action of the court is prejudicial error.” 
Defendant never properly presented this issue to the 
trial court and has waived any. objection by his subse- 
quent action. 

Obviously, the motion to quash the information was 
not proper to raise the question. Section 29-1808,:R. R. 
S. 1948, provides: “A motion to quash may be made 
in all cases when there is a defect apparent upon the 
face of the record, including defects in the form of the 
indictment or in the manner in which an offense is 
charged.” Defendant’s motion does not involve any 
defect apparent upon the face of the record. Further, 
the motion does not ask that the jury panel be discharged 
and another summoned, but asks that the information 
be quashed and the prosecution against him be abated. 

Defendant’s motion for a continuance also included 
an attack on the jury panel. In Seaton v. State, 106 Neb. 
833, 184 N. W. 890, 19 A. L. R. 1056, we held: “The 
question of the competency of a venireman to sit in the 
trial of a criminal case cannot be raised by a motion for 
a continuance.” In that case, nine of the jurors who 
sat at the trial of a codefendant who had been granted a 
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separate trial, were retained in the trial of the defend- 
ant. On this point, we approved the rule that: “‘A 
juror,’ * * * ‘is incompetent where he has sat on a jury 
that tried another jointly indicted defendant, even 
though he says he has formed no opinion and can try 
defendant impartially.’ ” 

In that case, we also approved the following from 
Jacobs v. State, 1 Ga. App. 519: “‘“It is the duty of a 
trial court to see that defendants in criminal cases are 
tried by a jury such that not even the suspicion of bias 
(leaning) or prejudice (prejudgment) can attach to any 
member thereof.” Unless the jury be absolutely im- 
partial, the jury system becomes an “awkward instru- 
ment of justice,” and the constitutional guaranty that 
“every person charged with an offense against the laws 
of this state * * * shall have a public and speedy trial 
by an impartial jury” * * * is worthless.’ ” 

In the instant case, the defendant was represented 
by counsel who knew the proper method of raising the 
question of disqualification of jurors. For his own rea- 
sons he elected not to do so and passed the jurors selected 
for cause. By passing the jurors for cause, the defend- 
ant waived any objection to their selection as jurors. 
The right to challenge jurors for disqualification is a 
right which may be waived even in a capital case. 
Bufford v. State, 148 Neb. 38, 26 N. W. 2d 383. Defend- 
ant is not permitted to change his mind after an un- 
favorable verdict. 

Defendant’s fourth assignment of error pertains to 
the refusal of the trial court to dismiss the action at the 
close of the State’s case. A sufficient answer to this is 
found in State v. Kimbrough, 173 Neb. 873, 115 N. W. 
2d 422, in which we held: “Where a motion for a di- 
rected verdict is made at the close of the evidence of the 
State in a criminal action, the introduction of evidence 
thereafter by the defendant waives any error in the 
ruling on the motion. The defendant, however, is not 
prevented from questioning the sufficiency of the evi- 
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dence in the entire record to sustain a conviction.” 

Defendant did not renew his motion to dismiss at 
the close of all of the evidence, and the sufficiency of the 
evidence to sustain the conviction is not in issue in this 
case. We have, however, carefully reviewed the evi- 
dence and find a motion would have been of no avail 
because clearly a jury question was presented. 

Defendant’s fifth assignment of error involves the 
severity of the sentence under the circumstances and 
facts of this case. From our examination of the record, 
we are convinced that the ends of justice will be served 
by a sentence of 1 year in the State Penitentiary. 

The jury found the defendant guilty as charged. We 
find no prejudicial error in the record and affirm the 
verdict and judgment of conviction, but reduce the sen- 
tence to 1 year in the State Penitentiary. 

AFFIRMED AS MODIFIED. 


VIOLET CRAWFORD, APPELLANT, Vv. WALDEMAR C. 
SOENNICHSEN, DOING BUSINESS AS SOENNICHSEN’S 


I.G.A. GROCERY, APPELLEE. 
120 N. W. 2d 578 


Filed March 22, 1963. No. 35328. 


1. Trial. In testing the sufficiency of the evidence for determining 
the propriety of a directed verdict, the plaintiff is entitled to 
have all controverted facts resolved in her favor, and she is 
entitled to have the benefit of every inference that can reason- 
ably be drawn from the evidence. 

Where the facts adduced to sustain an issue are such 
that but one conclusion can be drawn when related to the ap- 
plicable law, it is the duty of the court to decide the question 
as a matter of law and not submit it to a jury. 

8. Negligence. A business inviter owes the duty to exercise ordi- 
nary care to keep an adjacent parking area, and the approaches 
to his business, maintained by him for the use of patrons and 
customers, properly on the premises, in a reasonably safe 
condition. 


Generally, there is no liability on the part of an inviter 
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owner to protect a customer against hazards which are known 
to the customer, and are so apparent that he may reasonably 
be expected to discover them and protect himself. 


‘5. The liability of an owner or occupant of the premises 
, is predicated on proof of his superior knowledge, actual or 
constructive, of dangers to which invitee is subjected and of 
which invitee is unaware. 
6. Proof of knowledge, either actual or constructive, may 
not be predicated upon conjecture, surmise, or speculation. 
7. Generally, a store owner may not be charged with 


negligence by reason of the natural accumulation of ice and snow 
due to weather conditions, where he has not created the condition, 
and where the hazardous condition is as well known to the invitee 
as to the store owner. 


Appeal from the district court for Cass County: JoHN 
M. Dierks, Judge. Affirmed. 


Schrempp & Lathrop and Henry C. Rosenthal, Jr., 
for appellant. 


Edward G. Garvey and James R. McGreevy, for ap- 
pellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and Brower, JJ. 


Wuite, C. J. 

This is a negligence action for damages allegedly sus- 
tained by the plaintiff on January 26, 1959, as the result 
of an accidental daytime fall at about 2:30 p.m., on 
snow and ice ruts present on a store owner’s hard- 
surfaced parking lot maintained by him for the use of 
customer invitees. At the conclusion of all of the evi- 
dence in the case, the trial court directed a verdict for 
the defendant. 

The question presented to this court by the assign- 
ments of error is whether or not there was sufficient 
evidence in the record to warrant submitting to the 
jury the issue of failure by the defendant store owner 
to exercise ordinary care for the reasonable safety of 
the plaintiff, which was the proximate cause of her fall 
and injuries. 
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In testing the sufficiency of the evidence for deter- 
mining the propriety of a directed verdict, the plaintiff 
is entitled to have all controverted facts resolved in her 
favor, and she is entitled to have the benefit of every 
inference that can reasonably be drawn from the evi- 
dence. Pupkes v. Wilson, 165 Neb. 852, 87 N. W. 2d 
556. Where the facts adduced to sustain an issue are 
such that but one conclusion can be drawn when re- 
lated to the applicable law, it is the duty of the court to 
decide the question as a matter of law and not submit 
it to a jury. Milk House Cheese Corp. v. Chicago, B. & 
Q. R. R. Co., 161 Neb. 451, 73 N. W. 2d 679; Kohl v. 
Unkel, 163 Neb. 257, 79 N. W. 2d 405. 

The testimony in this case, insofar as pertinent to the 
issue presented here, is undisputed. Giving maximum 
reach to plaintiff’s testimony, it proves the following 
facts: Defendant’s retail grocery store has checkout 
stands at both the front and rear, the rear entrance being 
to the south. Across an alley to the south, the defend- 
ant maintained a parking lot for the use and benefit of 
employees and customers. The plaintiff was employed 
in a restaurant abutting the southwest corner of the 
parking lot. She left her place of employment at about 
2:30 p.m., on January 26, 1959, to go to the defendant’s 
grocery store, as she had numerous times before. Plain- 
tiff walked part of the way across the parking lot, notic- 
ing patches of snow and spots of pavement, to a point 
almost across the parking lot and directly south of the 
rear entrance to the grocery store. She accidentally 
fell and slipped on some snow ruts at this point. The 
sole testimony as to the existence and nature of the snow 
ruts and the condition, which was the occasion of plain- 
tiff’s fall, is her own testimony as follows: 

“Q. Well, Mrs. Crawford, after you came up and 
stopped at the ruts, what did you do then? A. Well, 
for a couple or three seconds I was looking to see which 
was the best way to go, to go to the store, and I figured 
that was just as good a place as any because they were 
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all ruts and I went to step across with my right foot 
and down I went on the buttocks and that is the last 
I remember.” 

She further testified that it was her right foot that 
slipped. She does not state whether she stepped clear 
over the ruts or not; but that the ruts were 5 or 6 inches 
wide and 3 or 4 inches deep; that she had crossed 3 or 
4 days prior and this condition was not present; and that 
if she remembered right it had snowed 3 days before, 
“# * * T think, it had, if I remember right.” 

As to the presence of snow, there was testimony 
from the official weather bureau records at the Omaha 
Airport and from Nebraska City, to the effect that there 
was snow of 2.9 inches on January 20 and 21, 1959, and 
that after the 24th of January, when the temperature 
went to 50°, the snow went back to a trace. 

There is no issue in this case as to the status of plain- 
tiff as a business invitee while crossing the parking 
lot, or the duty of the business inviter to exercise ordi- 
nary care to keep the adjacent parking area in a rea- 
sonably safe condition. Broadston v. Beddeo Clothing 
Co., 104 Neb. 604, 178 N. W. 190; Rogers v. J. C. Penney 
Co., 127 Neb. 885, 257 N. W. 252; Malolepszy v. Central 
Market, 143 Neb. 356, 9 N. W. 2d 474. The defendant 
specifically concedes this, makes no contention as to 
issue of contributory negligence, and rests his position 
solely on the proposition that under the law no duty 
was owed to the plaintiff under the circumstances of 
this case. 

Precisely, then, we address ourselves to the question 
of the measure of duty the defendant owed the plaintiff 
under the circumstances. It is elementary that negli- 
gence and the duty to use care does not exist in the ab- 
stract, but must be measured against a particular set 
of facts and circumstances. We refer now to the evi- 
dence previously recited, and particularly to the fact 
that this accident occurred at 2:30 p.m., in broad daylight. 

In Taylor v. J. M. McDonald Co., 156 Neb. 437, 56 
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N. W. 2d 610, we classified cases of this nature and 
stated that the first class consists of cases where inade- 
quate lighting of a hazardous condition permitted re- 
covery. A second class of cases extends the range of 
duty to those cases where the defendant created a haz- 
ardous condition, such as improperly oiled floor in an 
aisle, or soap and water on a tiled floor. Glenn v. W. T. 
Grant Co., 129 Neb. 173, 260 N. W. 811; Rankin v. J. L. 
Brandeis & Sons, 135 Neb. 86, 280 N. W. 260. We have, 
furthermore, drawn a distinction between conditions 
existing inside and outside an inviter’s place of business, 
holding, in effect, that the duty as to maintenance of 
floor conditions is higher inside the inviter’s place of 
business for the reason that invitees are examining mer- 
chandise, and that the inviter invites a condition in 
which their attention is diverted to the inspection of 
merchandise and the other ordinary incidents of the 
inviter’s business. Glenn v. W. T. Grant Co., supra; 
holding followed and affirmed in Brown v. Slack, 159 
Neb. 142, 65 N. W. 2d 382. 

Perhaps our closest cases, both denying recovery, are 
Thompson v. Young Men’s Christian Assn., 122 Neb. 
843, 241 N. W. 565, and Sokolof v. First National Bank, 
122 Neb. 892, 240 N. W. 547. In the Thompson case, the 
plaintiff slipped on a wet and slippery outside step, but 
there was no showing that the defendant created the con- 
dition, or that there was any notice, actual or implied. 
In the Sokolof case, the plaintiff entered the lobby of 
a bank building and slipped on a wet and soapy floor, 
and there was no evidence of creation of the condition, 
or actual knowledge by defendant. 

The distinction between these cases and this one is 
obvious. Here, we have a condition of natural accumu- 
lation of snow from weather conditions, a complete ab- 
sence of proof as to the creation of the condition by the 
defendant, no proof of knowledge by the defendant, and 
conclusive proof by the plaintiff: herself of the snowy 
and rutty condition she encountered in attempting to 
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cross. Further, the plaintiff testifies that these con- 
ditions were not present approximately 3 days before, 
and then she testifies that she does not remember, but 
she thinks that it snowed about 3 days before. From 
this status of the record, it is conjectural and specula- 
tive as to when and how the snow ruts, about which the 
plaintiff testified, came into being. There is no testi- 
mony in the record by which a reasonable inference 
could be drawn of either actual knowledge of this con- 
dition by the defendant, or that it existed for a period 
of time which could charge the defendant with con- 
structive knowledge of the condition. 

We feel, therefore, that this case comes within the 
general rule as to the range of duty as to known and 
obvious conditions on inviter’s premises. 

There is no liability on the part of an inviter owner 
to protect a customer against hazards which are known 
to the customer and are so apparent that he may rea- 
sonably be expected to discover them and to be able to 
protect himself. Generally, the liability of an owner 
or occupant of the premises is predicated on proof of 
his superior knowledge, actual or constructive, of dan- 
gers to which invitee is subjected and of which invitee 
is unaware. 38 Am. Jur., Negligence, § 97, p. 757, and 
cases cited thereunder; Prosser, Torts, p. 642; 65 C. J. 
S., Negligence, § 50, p. 543. 

No Nebraska cases are cited by either counsel cover- 
ing an invitee parking lot condition resulting from snow 
and ice accumulations. However, the general rule seems 
clearly to be that a store owner cannot be charged with 
negligence by reason of natural accumulation of ice and 
snow where the condition is as well known to the plain- 
tiff as the defendant. Annotation, 14 A. L. R. 2d 780, 
notes 6 and 9; Wise v. Great Atlantic & Pacific Tea Co., 
94 Ohio App. 320, 115 N. E. 2d 33; Turoff v. Richman, 
76 Ohio App. 83, 61 N. E. 2d 486; Levine v. Hart Motors, 
Inc., 75 Ohio L. Ab. 265, 143 N. E. 2d 602; Brent v. Bank 
of Aurora, 132 Colo. 577, 291 P. 2d 391; Bersch v. Holton 
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Street State Bank, 247 Wis. 261, 19 N. W. 2d 175; Oerter 
v. Ziegler, 59 Wash. 421, 109 P. 1058; Becksted v. River- 
side Bank of Miami (Fla.), 85 So. 2d 130; Woods v. 
Naumkeag Steam Cotton Co., 134 Mass. 357, 45 Am. R. 
344; Purcell v. English, 86 Ind. 34, 44 Am. R. 255; Saw- 
yer v. McGillicuddy, 81 Me. 318,.17 A. 124, 10 Am. S. R. 
260. 

Brevity forbids a review of the above cases and anno- 
tations. It is clear that the cases permitting recovery 
happened at nighttime, or as a result of an unlighted 
condition, or under circumstances in which the injured 
person was reasonably unaware of the dangerous con- 
dition causing the fall, or under circumstances consti- 
tuting a trap. 

Realizing the lack of authority in this jurisdiction that 
applies to this situation, the plaintiff cites and argues only 
two cases in her brief for her position, both from other 
jurisdictions. In Evans v. Sears Roebuck & Co. (Mo. 
App.), 104 S. W. 2d 1035, factually the case involved 
a sloped and inclined driveway on which there was a 
layer of ice covered by a recent dry snow, and was not 
observed by the plaintiff until after her fall. Even in 
that case, the court held that the defendant could not 
be held liable for the failure to remove the ice and snow 
from its parking lot. In Morris v. Atlantic & Pacific 
Tea Co., 384 Pa. 464, 121 A. 2d 135, the facts were that 
the plaintiff slipped on the parking lot while unloading 
a pushcart of groceries into her car. In that case, the 
court, in effect, held that the defendant had created the 
condition by an inefficient cleaning operation and in- 
ferred that there was positive proof that this condition 
had existed for about 2 days before the accident. That 
case is the only one we find that in any measure sup- 
ports the position of the plaintiff. It is distinguishable 
factually in that here we have no proof by which a rea- 
sonable inference could be drawn of the creation of the 
condition by the defendant or proof of knowledge by 
the defendant. Despite this, it is noted that there was a 
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dissent stating that since the plaintiff had full know]l- 
edge of the condition, the court was changing the well- 
established rule of no liability under these circumstances. 
The judgment of the trial court holding that there 
was no liability of the defendant under the circumstances 
was correct, and it is affirmed. 
AFFIRMED. 


In RE ESTATE OF RuBY LEE SMITH, DECEASED. 
FARMERS CO-OPERATIVE MERCANTILE COMPANY (NON- 
STOCK) OF SCRIBNER, NEBRASKA, A CORPORATION, APPELLANT, 
v. A. C. SIDNER, ADMINISTRATOR WITH THE WILL ANNEXED 


OF THE ESTATE OF Rusy LEE SMITH, DECEASED, APPELLEE. 
120 N. W. 2d 537 


Filed March 22, 1963. No. 35376. 


1. Executors and Administrators. By the terms of section 30-603, 
R. S. Supp., 1961, the court is empowered to fix the time within 
which creditors may present claims against the estate of a 
decedent. 

By the terms of section 30-601, R. R. S. 1943, it is 

required that notice by publication shall be given to creditors 

of the estate of a decedent. 

By section 30-605, R. R. S. 1948, it is provided that in 

an instance where a creditor has failed to present his claim 

within the time fixed, he may, within 3 months, apply for addi- 
tional time not exceeding 3 months. 

The right to the extension on application under section 
30-605, R. R. S. 1943, is dependent upon a showing of good cause. 

5. Notice. By section 25-520.01, R. S. Supp., 1961, it is provided 
that within 5 days after the first publication of notice a copy of 
such notice shall be mailed to every party whose name and 
post-office address are known appearing to have a direct legal 
interest in the action or proceeding, and that an affidavit of 
the mailing of notice shall be filed within 10 days after the 
mailing, which affidavit shall state that after diligent investiga- 
tion and inquiry there was inability to ascertain and there was 
no knowledge of any other party having a direct legal interest. 

6. Notice: Executors and Administrators. A claim for unliqui- 
dated damages, unasserted by the claimant or in his behalf 
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within the time fixed by statute for the filing of claims, is 
not, within the meaning of section 25-520.01, R. S. Supp., 1961, 
a direct legal interest in an action or proceeding. 


Appeal from the district court for Dodge County: 
RoperT C. Fiory, Judge. Affirmed. 


Spear, Lamme & Simmons, for appellant. 
Sidner, Lee, Gunderson & Svoboda, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

On March 5, 1961, Ruby Lee Smith, a resident of Fre- 
mont, Dodge County, Nebraska, died as the result of a 
collision in Douglas County, Nebraska, between an auto- 
mobile operated by her and a motor vehicle owned by 
Farmers Co-operative Mercantile Company of Scrib- 
ner, Nebraska, a corporation, designated as plaintiff and 
appellant, and operated by an employee of the plaintiff. 
A. C. Sidner, designated herein as defendant and appel- 
lee, was duly appointed administrator with will an- 
nexed of the estate of Ruby Lee Smith. This appoint- 
ment was made April 11, 1961. 

On April 28, 1961, the time for filing claims was fixed 
by order of the county court. Notice was duly published 
and by the order and notice the final date for filing 
claims was fixed as August 14, 1961, and the date for 
hearing on claims was set for 10 a.m., August 15, 1961. 
No individual or formal notice was given to plaintiff as a 
creditor. The plaintiff filed no claim. An order was 
entered August 15, 1961, barring all. claims which had 
not been presented. 

On March 13, 1962, the plaintiff filed an application to 
have vacated the order barring claims and for permis- 
sion to file its claim for $3,418.54 based upon the allega- 
tions that the collision which caused the death of the 
deceased was a result of her negligence and that as a 
further result of her negligence the vehicle of the plain- 
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tiff was damaged in consequence of which it was en- 
titled to recover from the estate $3,418.54. On April 16, 
1962, the application was denied. 

An appeal to the district court from the denial of the 
application was presented there. The matter was pre- 
sented to the district court by petition of the plaintiff 
and by motion of the defendant for judgment on the 
pleadings. This motion was sustained and judgment 
was accordingly rendered. The effect of this was to 
sustain the refusal of the county court to set aside its 
order barring claims and disallowing the filing of a 
claim by the plaintiff. The appellant by the appeal here 
seeks a reversal of this judgment. The assignments of 
error are: “The lower court erred in refusing to set 
aside the Decree and Order Barring Claims,” and “The 
lower courts erred in refusing to allow plaintiff to file 
its claim.” 

As to the matter of filing claims against estates, by 
the terms of section 30-601, R. R. S. 1943, it was and is 
required that notice by publication shall be given to 
creditors. 

By section 30-603, R. S. Supp., 1961, the court is em- 
powered to fix the time within which creditors may pre- 
sent claims. 

By section 30-604, R. S. Supp., 1961, the court is em- 
powered to extend the time for presentation of claims. 

Section 30-605, R. R. S. 1943, provides that where 
a creditor has failed to present his claim within the time 
allowed he may, within 3 months, apply for additional 
time and the court may allow such additional time not 
exceeding 3 months. 

The record here discloses that the statutory duty of the 
court was performed and a date fixed for the filing of 
claims. The plaintiff however did not make such an av- 
plication as would entitle it to an extension of time for 
filing its claim. Its application was not made within 
3 months, but after almost 7 months. 

In the light of this it may not be said that it is en- 
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titled to any relief under these provisions. As. to this 
it has been said: ‘The only way a creditor can give the 
county court authority to make an order extending. the 
time in which to file his claim is to make such application 
within 3 months after the expiration. of the time previ- 
ously allowed for filing claims and then only .by show- 
ing good cause for doing.so. § 30-605, R. R. S. 1943.” 
Supp v. Allard, 162 Neb. 563, 76 N. W. 2d 459. See, also, 
Storm v. Cluck, 168 Neb. 13, 95.N. W. 2d 161.: 

The primary theory, however, on which the: splaintift 
bases its right to a reversal of the. judgment.is that: its 
claim for damages isa direct legal interest’ in :the: estate 
of the deceased, and that within the meaning’and::proper 
application of other -statutory ~ provisionstit’..was not 
given and did not receive required notice. and :hence. its 
right to make claim has not been destroyed::or impaired. 

Prior to 1957 the only notice required to: be: given to 

claimants against decedents’ estates was by posting or 
by publication in a legal newspaper of the county for 
3 successive weeks. § 30-601, R. R. S. 1943. an 

By act‘of the Legislature in 1957 other requirements 
were added. This appears as Laws 1957, chapters 80 
and 81, pages 325 and 326. One section was amended 
in 1959 in a manner not of consequence herein... Laws 
1959, c. 97, p. 415: .These sections, with the one amended, 
appear in the Revised Statutes as sections 25-520.01, 25- 
520.02, 25-520.03, and 25-520.04, R. S. Supp., 1961. 

The provisions by declaration therein contained are 
not amendatory but are new and independent legislation. 
They are applicable in all cases wherein constructive 
service is permitted or required. 

By the terms of section 25-520.01, R. S. Supp., 1961, it is 
provided that in any instance where: a notice by publica- 
tion is authorized by law, a party instituting or main- 
taining such an action or proceeding shall within 5 days 
after the first publication of notice mail ‘a copy of the 
published notice to each and every party appearing to 
have a direct legal interest in the -action. or proceeding, 
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whose name and post-office address are known to him; 
that an affidavit of the mailing of notice shall be filed 
within 10 days after the mailing of notice; and that the 
affidavit shall be required to state that after diligent 
investigation and inquiry there was inability to ascer- 
tain and there was no knowledge of any other party ap- 
pearing to have a direct legal interest in the action or 
proceeding. 

By the petition of the plaintiff filed in the district court 
, the series of events, with the dates thereof, which have 
already been set out here, were pleaded, and of them 
there is no pleading in denial. Also by the petition it is 
pointed out that there was no compliance with the re- 
quirement for notice pointed out herein as being con- 
tained in sections 25-520.01 to 25-520.04, R. S. Supp., 
1961. Of this there is no denial. 

The response to the petition is a motion for judgment 
on the pleadings made by the defendant, the grounds 
of which motion were in substance that the petition 
discloses on its face that the application to set aside the 
order barring claims was not made within 3 months after 
the order was entered, hence by the terms of section 30- 
605, R. R. S. 1943, no right existed to have it set aside; 
and that the failure of the defendant to mail a copy of 
the published notice and file the affidavit described in 
the petition was not a jurisdictional defect. 

On the question of whether or not the court was with- 
out jurisdiction to bar the right of the plaintiff to assert 
its claim, it becomes necessary to ascertain the true 
meaning of ‘‘a direct legal interest in such action or pro- 
ceeding,” as it appears in section 25-520.01, R. S. Supp., 
1961. If the unliquidated damage claim asserted by the 
plaintiff in its petition, as the plaintiff contends, was a 
direct legal interest in the estate of the deceased, or 
in the probate action, then of course the plaintiff’s 
rights were abridged and it was deprived of the notice 
to which it was entitled under the statutes in force and 
referred to herein relating to notice. In other words, 
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if this claim amounted to a direct legal] interest in the 
estate, the court was without jurisdiction to bar the claim 
of the plaintiff without the notice required by statute. 

The gist of the defendant’s contention in this area to 
sustain the judgment of the district court is that this 
claim for damages was not a direct legal interest in the 
estate or the action and therefore no right or rights to 
the notice and affidavit under the notice and affidavit 
provisions of section 25-520.01, R. S. Supp., 1961, existed 
in favor of plaintiff, and that this being true the plain- 
tiff was in no position to claim any rights flowing from 
the failure of the defendant to comply with the provi- 
sions of the section relating to notice and affidavit. In 
other words, the contention of the: defendant is that 
the provisions of section 30-605, R. R. S. 1943, were ap- 
plicable and that the failure, which is disclosed by the 
pleadings, to comply therewith deprived the plaintiff 
of the right to have the order barring claims vacated 
and set aside. 

Neither the Legislature nor this court has declared 
the meaning of the term “direct legal interest” appear- 
ing in the statute. No decision of any other court has 
attached to the full terminology a declaration of meaning. 

It is reasonably inferable from the language employed 
by the Legislature that the reference was to property 
of the estate and property in which the law recognized 
that the claimant had an existing interest. 

The claim of plaintiff was an unliquidated and unes- 
tablished claim for damages. The question then arises 
as to whether or not such a claim may be regarded as 
property or an interest in property. In Miller v. Miller, 
44 Pa. St. 170, a case in point of fact not similar to the 
case here, the court announced the principle that unliqui- 
dated damages are not property. The same principle 
was announced in Hopkins v. Fogler, 60 Me. 266. The 
rule however, as it is set out in 73 C. J. S., Property, 
§ 9, p. 175, is that damages are personal property. 

It follows of course that if they are not property they 


100 NEBRASKA REPORTS [Vou. 175 


cannes Co-op... Mpreantile Co. v.. endner 


cannot be an interest in en or an interest in an 
estate. From an examination of the pronouncements. on 
the subject it appears that it ought to be said that a claim 
of unliquidated damages should be regarded as a claim 
of-ownership of a property right. 

It does not follow however that the claim could be 
regarded as a direct legal interest in or to an estate 
against which claim is made. 

Assuming that the claim asserted in the petition was 
property, did it amount to a claim of a direct legal inter- 
est in the estate of the deceased? It-is difficult to see 
how, without establishment of liability and amount of 
damage, the plaintiff could be said to have a direct legal 
interest in,the estate of the deceased. There could be 
no direct legal interest in the estate in the absence of 
fixation of damage. 

In refutation of the contention that the claim whieh is 
the basis of the application amounted to a direct legal 
interest in the probate action or proceeding, it must be 
said that the petition contains no pleading of fact the 
effect of which was to say that this was apparent to any 
party required to give and mail notice or to make affi- 
davit. In substance all that the petition does in this con- 
nection, directly or by an exhibit which is made a part 
thereof, is to recite the details of the claimed accident, 
the probate proceeding, that the truck involved in the 
collision with the automobile of the deceased belonged 
to the plaintiff, and that from these things it was ap- 
parent to the defendant that the plaintiff had a direct 
legal interest. in the estate proceedings. 

There is no fact pleaded the effect of which is to say 
that the plaintiff had or intended to claim any right of 
recovery on account of the collision prior to the date 
of the order barring claims or that.it sought relief prior 
to the expiration of 3 months thereafter. 

In view of the conclusion that involved was not a 
direct legal interest within the, meaning of the statute, 
sections 25-520.01 to -25-520.04, R. 5S. Supp., 1961, have 
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no application to the situation involved here. It follows 
therefore that no rights can flow therefrom to the 
plaintiff. 

In the light of what was ead with reference to the 
application of these statutory provisions in Lindgren 
v..School Dist. of Bridgeport, 170 Neb. 279, 102 N. W. 
2d 599, which case itself has no similarity to this one, 
the conclusion is reached that, since these provisions 
have no controlling force or effect in this instance and 
the proceedings were held in conformity with statutes 
otherwise, the plaintiff may not be heard to complain 
of a failure of defendant to give notice. 

The judgment of the district court is affirmed. 

AFFIRMED. 


JESSIE MayE JONES, APPELLANT, V. NEBRASKA BLUE CROSS 
HOSPITAL SERVICE ASSOCIATION ET AL., APPELLEES. 
120 N. W. 2d 557 


Filed March 22, 1963. No. 35408. 


1. Tadementa: Appeal and Beror: An order by the district court 
‘vacating a default judgment and permitting a party to defend 
upon the merits is a final and appealable order. 

2. Judgments. <A district court has inherent power. to vacate or 
modify its own judgment at any time during the term in which 

it is rendered. 

Ordinarily, where a judgment has been entered by de- 
fault and a prompt application made at the same term to set 
it aside, with a tender of an answer disclosing.a meritorious 
‘defense, the court may, on reasonable terms, sustain the motion 
and permit the cause to be heard upon the merits. 

4. Judgments: Appeal and Error. An order of the district court 

"setting aside a default judgment will not be set aside in the 

‘ absence of proof or ehosns that there was an abuse of 
- discretion. 


: In the pieawe of any evidence in a bill of 
exceptions, it will be presumed by this court on appeal that the 
‘district court has not abused its discretion in setting aside a 
default judgment. 
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Jones v. Nebraska Blue Cross Hospital Service Assn. 


Appeal from the district court for Dawson County: 
CLARENCE S. Beck, Judge. Affirmed. 


Wells C. Jones, for appellant. 
Tye, Worlock & Knapp, for appellees. 


Heard before Wuire, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WHITE, C. J. 

The sole question involved in this case is whether 
the district court erred in sustaining defendants’ motion 
to vacate the plaintiff's default judgment. 

On appeal by defendants from a county court judg- 
ment for plaintiff, plaintiff filed her petition on appeal 
on August 20, 1962, within 50 days of the rendition of 
the judgment in county court. The third Monday after 
50 days from the rendition of the judgment elapsed on 
September 10, 1962, without the defendants having filed 
any answer or responsive pleading. § 25-821, R. R. S. 
1943. The district court entered a default judgment 
against the defendants on September 12, 1962. Two 
days thereafter, the defendants filed a motion to va- 
cate the default judgment or for a new trial, together 
with an answer consisting of a general denial and setting 
up an affirmative defense. Within the same term, and 
on September 19, 1962, the court sustained the motion, 
vacated the default judgment of September 12, 1962, 
and permitted the answer to stand. 

From subsequent overruling of the motion for new 
trial, the plaintiff appeals, assigning as error that it 
was an abuse of legal discretion to vacate the default 
judgment of September 12, 1962. 

The order vacating the judgment is an appealable one. 
See, § 25-1902, R. R. S. 1943; Sang v. Lee, 20 Neb. 667, 
31 N. W. 85. The district court has inherent power to 
vacate or modify its own judgments at any time during 
the term in which they are rendered. Lyman v. Dunn, 
125 Neb. 770, 252 N. W. 197; Bradley v. Slater, 58 Neb. 
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594, 78 N. W. 1069; Barney v. Platte Valley Public Power 
& Irr. Dist., 147 Neb. 375, 23 N. W. 2d 335. 

The record and briefs in this case are in dispute as to 
whether the defendants’ answer date was September 
10, 1962, or September 17, 1962. It is not necessary to 
determine that question. The record shows that 2 days 
after the default judgment and 1 day after receiving a 
copy of the default judgment, the defendants filed their 
motion to vacate and their answer. The record discloses 
no notice to defendants, or their attorneys of record, of 
either the petition on appeal, or the hearing on the de- 
fault judgment. There is no bill of exceptions or evi- 
dence in this case, except the defendants’ offer, and the 
court’s reception of the court files now before us. 

In the light of this situation, was there any abuse 
of legal discretion by the trial court in setting aside the 
default judgment 7 days after its entry? We think not. 
We feel that directly applicable here is the language 
from Lacey v. Citizens Lumber & Supply Co., 124 Neb. 
813, 248 N. W. 378, where the court held it was an abuse 
of discretion not to set aside a default judgment under 
similar circumstances. The court said: “Ordinarily, 
where a judgment has been entered by default and a 
prompt application made at the same term to set it 
aside, with a tender of an answer disclosing a meritori- 
ous defense, the court should, on reasonable terms, sus- 
tain the motion and permit the cause to be heard upon 
the merits. * * * In the instant case, it appears that 
defendants tendered a meritorious defense and have 
been deprived of a hearing upon the merits simply be- 
cause through inadvertence their counsel failed to file 
answer within the proper time. The court, in the exer- 
cise of a sound discretion, we think, should have sus- 
tained the motion upon such terms as it deemed just. 
The courtesy that should prevail between opposing coun- 
sel to a cause ordinarily requires that counsel for one 
party should, before taking a default, give notice to 
counsel for the other side of his intention so to do.” 
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Directly pertinent: here also is the following from 
Barney v. Platte Valley Public Power. & Irr. Dist., 
supra, citing Sang v. Lee, supra: “ ‘It is certainly within 
the power of the court at any time during the term at 
which a judgment by default has been rendered to set 
the.same aside, and allow an answer setting up a meri- 
torious defense to be filed.’ ” 

From what has been said, it appears on the record 
before us that the district court was correct in the exer- 
cise of its discretion. Beyond this, there is no showing 
or evidence before us from which an inference of abuse 
of discretion could be inferred. In reviewing orders 
affecting. procedure in a case, this court will presume, 
in the absence of evidence to the contrary, that the dis- 
trict courts have not abused their discretion. And in 
such a situation, the only question before this court is 
whether the pleadings support the trial court’s judg- 
ment. Benson v. General Implement: Corp., 151 Neb. 
234, 37 N. W. 2d 223; Dryden & Jensen v. Mach, 150 
Neb. 629, 35 N. W. 2d 497; Lichtenberger v. Worm, 41 
‘Neb. 856, 60 N. W. 93. 

The only record and evidence présented to this court 
are the pleadings and orders of the court relating there- 
to. The district court acted properly within its powers 
in setting aside the default judgment and permitting the 
defendants to answer on the merits. There is no evi- 
dence of any abuse of discretion. The judgment of the 
district court is affirmed. 

“AFFIRMED. 


Marvin WAITE, APPELLANT, v. Mrs. LELAND BrRIccs, ALSO 
KNOWN AS LILLIAN BRIGGS, DOING BUSINESS AS LOVELAND 
RocKsROOK Bus LINES, APPELLEE. 

120 N. W. in 547 


bye Filed March 22, 1968. No. 35414. 
1. Matoaeble: Negligence. ‘Generally it is‘negligence for a mo- 
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torist to drive a motor vehicle on a highway in such a manner 
that he cannot stop in time to avoid a collision with an object 
within the range of his vision. 

Where the driver of a motor vehicle approach- 
ing a through street or highway stops and looks and sees an 
approaching vehicle on the favored street or highway but erro- 
neously judges its speed or distance or for some other reason 
assumes he can proceed with safety and. not have a collision, 
the question of whether he was guilty of contributory negligence 
which was the proximate cause of the collision is usually’ a jury 
question. 


Appeal from the district court for Doiigias County: 
Frank G. Nrmvz, Judge. . Reversed and remanded... 


Wear, Boland, Mullin & Walsh and McCormack, Mc- 
Cormack & Brown, for appellant: 


Kneifl & Kneifl, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMoRE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BosLaueu, J. 

The plaintiff, Marvin Waite, brought this action to 
recover the damages to his automobile ‘which were 
caused by an accident in Omaha, Nebraska, on January 
26, 1960. The defendant is Mrs. Leland Briggs, also 
known as Lillian Briggs, doing business as Loveland 
Rockbrook’ Bus Lines. At the close of the plaintiff’s 
evidence the trial court sustained the defendant’s mo- 
tion to dismiss the action. The plaintiff’s motion for 
new trial was overruled and he has appealed. 

The only evidence which the parties present in this 
court is whether the evidence of the plaintiff was suffi- 
cient to create a question for the jury on the issue of 
the defendant’s negligence. That question must be 
determined pursuant to the rule that the defendant’s 
motion to dismiss the action admits, for the purpose of 
the decision on the motion, the truth of the material 
and relevant evidence of the plaintiff, and the plaintiff 
is entitled to have every controverted fact resolved in 
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his favor and to have the benefit of every reasonable 
inference that may be deduced from the evidence. 
Sterner v. Lehmanowsky, 173 Neb. 401, 113 N. W. 2d 
588. 

The accident occurred on Center Street just east of the 
intersection of Eighty-second Avenue. Center Street 
is a state highway running east and west. Eighty-second 
Avenue runs south from Center Street and is surfaced 
with gravel. The first intersection west of Eighty-sec- 
ond Avenue is Eighty-fourth Street. Center Street 
slopes downhill from Eighty-fourth Street to a point 
approximately 200 feet west of Eighty-second Avenue. 
From that point east there is a slight upgrade to the top 
of the next hill east of Eighty-second Avenue. 

The accident happened at about 4:40 p. m. It was 
raining and sleeting at the time and the brick surface of 
Center Street was icy and very slippery. The plain- 
tiff’s automobile was not equipped with chains or snow 
tires. 

The plaintiff testified that he drove his automobile 
north on Eighty-second Avenue and stopped at Center 
Street; that he let an eastbound car go by; that he looked 
to the west and saw the school bus coming over the 
hill; that the bus was about halfway down the hill and 
over 500 feet west of the intersection when he drove 
onto Center Street; that he had trouble getting traction 
and his wheels were spinning; that he was moving 
slowly and was two or three car lengths east of the in- 
tersection when the bus struck the rear of his automobile; 
that the impact pushed his automobile off of the road 
and into the ditch on the south side of the road; that there 
is a cement post by a culvert on the south side of the 
highway east of the intersection; that there was west- 
bound traffic on Center Street near the place of the 
accident at the time of the accident; and that after the 
accident he stated that he did not believe that the bus 
driver could have avoided the accident. 

As we view the record, the evidence tended to estab- 
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lish the allegations of the plaintiff that the operator of 
the defendant’s bus was negligent in failing to keep a 
proper lookout and in failing to keep the bus under 
proper control. Generally it is negligence for a motorist 
to drive a motor vehicle on a highway in such a manner 
that he cannot stop in time to avoid a collision with an 
object within the range of his vision. Schwartz v. Hib- 
don, 174 Neb. 129, 116 N. W. 2d 187. See, also, Eden 
v. Klaas, 166 Neb. 354, 89 N. W. 2d 74. The evidence in 
this case was sufficient to create a question for the jury 
as to whether the defendant was negligent and, if so, 
whether the defendant’s negligence was the proximate 
cause of the accident. 

The amended answer alleged that the proximate cause 
of the accident was the negligence of the plaintiff which 
was more than slight. The defendant argues that the 
evidence establishes, as a matter of law, that the plain- 
tiff was guilty of contributory negligence which was 
more than slight and which precludes him from any re- 
covery. 

Where the driver of a motor vehicle approaching a 
through street or highway stops and looks and sees an 
approaching vehicle on the favored street or highway 
but erroneously judges its speed or distance or for some 
other reason assumes he can proceed with safety and not 
have a collision, the question of whether he was guilty 
of contributory negligence which was the proximate 
cause of the collision is usually a jury question. Biggs 
v. Gottsch, 173 Neb. 15, 112 N. W. 2d 396. 

The evidence in this case does not establish, as a 
matter of law, that the plaintiff was guilty of contribu- 
tory negligence which was more than slight and the 
proximate cause of the accident. The defendant’s mo- 
tion to dismiss the action should have been overruled. 

The judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED. 
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Norma L. BrEcK, APPELLANT AND CROSS-APPELLEE, V.° 


re WEStey BEcK, APPELLEE AND CROSS-APPELLANT:. 
ae 120 N. W. 2d 585 


‘|, Filed March 29, 1968. No. 35297.. 


1. Divorce. Where a wife is conclusively found to be occupying 
an adulterous relationship with a man not her husband she is 
‘an unfit person as a matter of law to have the legal custody of 
her minor children. 
Condonation is forgiveness, express or implied, for a 
breach of wnarital duty, with the implied condition that the 
offénse shall not be: repeated. 
- Where in an action for divorce both parents are found 
. to be unfit: or unsuitable. to. have the care and legal custody of 
the minor children of the parties, the welfare and best interest 
of the children will constitute the sole consideration in deter- 
mining the right of custody. 
Under the provisions of section 48-236, R. R. 8. 1943, 
where the parents of minor children are unfit or unsuitable to 
have their custody, the separate juvenile court may properly 
place their legal custody in the chief juvenile probation officer 
on such terms and conditions as the court may prescribe. 
Where adultery by a wife is established in an action for 
divorce, she is not entitled to an award of alimony and ordi- 
narily will not be allowed an attorney’s fee to be paid by the 
husband. 


An allowance of child support against a husband will 
not ordinarily be disturbed on appeal in the absence of evidence 
of inadequacy or excessiveness. 


Appeal from the separate juvenile court of Lancaster 
County: W. W. NUERNBERGER, Judge. Affirmed as 
modified. 


John McArthur, for appellant. 

Wagener & Marx and Gladwyn A. Youngs, for ap- 
pellee. 

Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 
The plaintiff, Norma L. Beck, brought this suit against 
the defendant, Wesley Beck, to obtain a divorce, the 
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custody of the children, child support, alimony, attor- 
ney’s fees, and costs, alleging cruelty on the part of the 
defendant as the ground therefor. The defendant denied 
the allegations of plaintiff’s petition and by cross-petition 
sought a divorce from the plaintiff, the custody of the 
children, and the settlement of property rights, alleging 
cruelty and adultery by the plaintiff as grounds there- 
for. The case was heard and determined by the sepa- 
rate juvenile court of Lancaster County. . The court 
denied a divorce to the plaintiff, granted a divorce to the 
defendant on the ground of adultery on the part of 
plaintiff, granted the custody of the children to the 
plaintiff, fixed the child support to be paid by the de- 
fendant at $180 per month, approved a division of prop- 
erty made by the parties, quieted title to the real estate 
and remaining personal property in the defendant, de- 
nied an allowance of attorney’s fees to the plaintiff, and 
taxed the costs of the action to the defendant. The 
plaintiff appealed and defendant has cross-appealed. 
Plaintiff and defendant were married on September 
10, 1946. Plaintiff had a child, William Beck, by a pre- 
vious marriage, who had been adopted by the defend- 
ant and who was 18 years of age at the time of trial. 
Five children were born of the marriage: Ruth, age 14; 
Deborah, 5; Leon and Deon, twins, 344; and Toria, 2. 
At the time of trial plaintiff and defendant were each 
39 years of age. They resided on a farm near Central 
City, Nebraska, from the date of their marriage until 
their separation. , 
Sometime prior to March 30, 1960, plaintiff commenced 
a suit for divorce in the district court for Merrick Coun- 
ty which she later dismissed. On March 30, 1960, plain- 
tiff commenced a suit for a divorce in the district court 
for Hall County to which the defendant filed a general 
denial. On January 23, 1961, after trial, the court 
denied plaintiff a divorce and dismissed her petition. 
No appeal was taken from this final judgment. On 
June 1, 1961, plaintiff filed the present suit for a divorce 
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in the district court for Lancaster County with the re- 
sult hereinbefore stated. 

_ The evidence shows that, beginning in 1954, plaintiff 
and defendant were close friends with Leo Haight and his 
wife Donna. During 1957, 1958, and the forepart of 
1959, plaintiff commenced a series of clandestine meet- 
ings with Leo Haight on a little-used county road. 
Neighboring farmers testified to seeing them there many, 
many times. Two of them testified to seeing plaintiff 
and Haight in the most compromising of positions. 
Plaintiff admits meeting Haight at the place described 
by defendant’s witnesses. The reasons she gave for 
these meetings with Haight were incredible and un- 
worthy of belief. It would serve no useful purpose to 
recite the lurid details testified to by the witnesses 
having no interest in the result of the litigation. The 
evidence clearly establishes that plaintiff carried on a 
clandestine and adulterous relationship with Haight, as 
alleged. The plaintiff under such circumstances is not 
entitled to a divorce, as the trial court found. 

Plaintiff contends that the trial court erred in not 
finding that defendant condoned the misconduct of the 
plaintiff. Condonation is forgiveness for a breach of 
marital obligation with the implied condition that the 
breach of obligation shall not be repeated. See Wright 
v. Wright, 153 Neb. 18, 43 N. W. 2d 424. There is some 
evidence in the record that defendant favorably con- 
sidered a reconciliation at one time following the trial 
of the divorce proceeding in Hall County. It failed to 
materialize because of the expressed attitude of the 
plaintiff as to what her relationship to the defendant 
would be in the event of a reconciliation. There clearly 
was no condonation as a result of any resumption of 
the marital relation. We find no evidence in the record 
that would sustain a finding that there had been a con- 
donation of plaintiff's conduct. 

Plaintiff complains of the division of property made by 
the trial court. The evidence shows that on the day be- 
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fore plaintiff filed her first petition for divorce she 
went to the family home and removed furniture, dishes, 
cooking utensils, her clothing and that of the six children, 
and other articles that she needed. She also took pos- 
session of the family station wagon. She came back on 
two other occasions and took additional articles from the 
home. The defendant appears to have acquiesced in her 
taking this property. The trial court decreed her right to 
retain this property. In this we find no error. It is the 
rule in this state that where a wife is found to be guilty 
of adultery she is not entitled to an award of alimony. 
Baker v. Baker, 166 Neb. 306, 89 N. W. 2d 35; § 42-318, 
R. R. S. 1943. The trial court did not err in refusing to 
grant alimony to the plaintiff. 

Plaintiff asserts that the allowance for child support 
is inadequate. The trial court allowed child support 
in the amount of $30 per month for each of the 6 chil- 
dren until each child becomes self-sustaining or 21 years 
of age. No evidence was offered on this subject. We 
find nothing in the record to sustain the inadequacy of 
this allowance. 

Plaintiff assigns as error the failure of the trial court 
to allow an attorney’s fee as a part of the costs. The 
rule is that where a wife is found guilty of adultery 
she is not ordinarily entitled to an award of attorney’s 
fees to be taxed against the husband. Baker v. Baker, 
supra. The trial judge saw fit not to allow plaintiff an 
attorney’s fee. This is in accordance with the general 
rule and we find no reason to interfere with the judg- 
ment of the trial court in this respect. Yost v. Yost, 
161 Neb. 164, 72 N. W. 2d 689. 

The defendant contends on his cross-appeal that plain- 
tiff is an unfit person to have the custody of the minor 
children, as a matter of law. This court has stated the 
rule to be that where a wife is found to be guilty of 
adultery she is an unfit person to have the care and cus- 
tody of her minor children as against the husband she 
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has wronged. Yost v. Yost, supra; Baker v. Baker, 
supra. : 

The evidence shows that plaintiff has properly cared 
for the children, before and after her separation from the 
defendant. There is no evidence in this record that 
plaintiff is not now properly caring for the children. At 
the time of trial four of the children were under 6 years 
of age. That these four children require a mother’s 
care is hardly subject to question. Defendant bases 
his right to the custody of the children solely on the 
unfitness of the mother, resulting from her adulterous 
relationship with Haight. In a similar case this court 
said: “In any event, a proper regard for the welfare of 
her children required the defendant to refrain from con- 
duct which would reflect upon her and produce harm- 
ful effects upon these small children.” Speck v. Speck, 
164 Neb. 506, 82 N. W. 2d 540. We can come to no 
other conclusion than that plaintiff is an unfit person to 
have the legal custody of her children and by her conduct 
has forfeited her superior right as their mother to such 
care and custody. 

The defendant contends for the rule that upon the 
death or unfitness of the parent having the legal cus- 
tody of minor children, the other parent has a legal 
right to their care and custody. This rule is qualified, 
however, by the requirement that such parent be a fit, 
proper, and suitable person to have the care and cus- 
tody of the children. The evidence shows that the de- 
fendant is residing on the home place near Central City. 
He has a brother. and his wife living with him. He testi- 
fied that he had arranged for the brother and his wife 
to care for the children. 

There is no evidence in this record as to the nature 
of the arrangement made, or the suitability of the brother 
and his wife for this undertaking. Their ages, fitness, 
and character are not established by the evidence. They 
did not testify. It was brought out that they have 
four children of unspecified ages. The tender years of 
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four of the children here involved makes it highly im- 
probable of the success of this arrangement. 

There is evidence that defendant is well regarded in 
the community and that he is a suitable person to have 
the care and custody of the children. His good con- 
duct and standing in the community is not, however, 
without blemish. The evidence shows that he furnished 
no support for the children during the separation of the 
parties. He has made little attempt to visit the children 
since they were taken from his home on January 31, 
1960. He attempts to excuse this because of plaintiff’s 
continued association with Haight. It is evident that 
he could have communicated with them by mail or 
telephone, which he did not do. Support, including gifts 
for festive events, could have been provided by means 
other than personal delivery. It appears that defendant 
permitted his feelings concerning the conduct of his wife 
to take precedence over the welfare of his children. We 
conclude that the evidence is insufficient to show, when 
considered with all the surrounding circumstances, that 
defendant is a suitable person to have the care and cus- 
tody of these minor children, particularly those of tender 
years. Since these children have lived together as a 
family group for so many years, it does not appear ad- 
visable to separate them if a separation can be avoided. 

Where both parents are found to be unfit or unsuit- 
able to have the care and custody of their minor children, 
the custody of the children will be determined solely 
by the welfare and best interests of the children. Gor- 
such v. Gorsuch, on rehearing, 143 Neb. 578, 11 N. W. 
2d 456. 

The parents are unfit or unsuitable to have the care 
and custody of the minor children in this case. The 
mother, with the aid of the child support directed to be 
paid by the father, is able to care for the children. The 
father is also financially able to do so.’ No other fit 
and proper person has offered to take them. Consider- 
ing the ages of the four youngest children and the im- 
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portance of not separating them, we think, as did the 
trial court, that the best interests of the children require 
that they be kept together. We fully realize the inher- 
ent danger to the children in placing their care and 
legal custody in an unfit mother. We do not think such 
a disposition is warranted in the instant case. 

In 1959 the Legislature enacted the Separate Juvenile 
Court Act. §§ 43-228 to 43-239, R. R. S. 1943. The act 
applies to counties having a population of 50,000 or more 
inhabitants. Lancaster County is within the scope of 
the act. Section 43-236, R. R. S. 1943, provides in part: 
“The judge of a separate juvenile court shall appoint a 
chief juvenile probation officer and a sufficient number 
of assistant juvenile probation officers and other em- 
ployees, including a court reporter when needed, to 
carry out the work of the court. The chief juvenile pro- 
bation officer shall be selected by the judge with refer- 
ence to his experience and understanding of problems 
of family life and child welfare, juvenile delinquency, 
community organization, and training in the recognition 
and treatment of behavior disorders.” We think this 
section provides the remedy to be invoked in the instant 
case. 

We direct that the legal custody of the six minor 
children in the instant case be placed in the chief ju- 
venile probation officer of Lancaster County, with in- 
structions to leave their physical custody with the moth- 
er, Norma L. Beck, under the supervision of such pro- 
bation officer, during such time as she shall properly 
care for them under an environment that is not inimical 
to their best interests and welfare. If and when Norma 
L. Beck fails in her obligation to act in accordance with 
the best interests and welfare of the children, the matter 
shall be called to the attention of the court for such 
further disposition as the court deems necessary and 
proper under the law and the evidence. The decree of 
the trial court is hereby modified to the extent set forth 
in this paragraph of the opinion. 
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The defendant contends that the allowance made by 
the trial court for the support of the minor children is 
excessive. We find no evidence in the record regarding 
the amount of funds that are reasonably required for 
the support of these children. In the absence of evi- 
dence of excessiveness, no reason exists why this court 
should interfere with the award for child support made 
by the trial court. 

For the reasons stated, the judgment of the trial court 


is affirmed as modified. 
AFFIRMED AS MODIFIED. 


EpitH DLOUHY, APPELLANT, v. CITY OF FREMONT, A 


MUNICIPAL CORPORATION, ET AL., APPELLEES. 
120 N. W. 2d 590 


Filed March 29, 1963. No. 35371. 


1. Municipal Corporations. A city council has no authority to de- 
termine the civil service rights of a discharged employee under 
the Civil Service Act. Ch. 19, art. 18, R. R. S. 1943. 

One of the duties of the civil service commission is to 
determine the civil service rights of the members of the police 
department in cities where the Civil Service Act is applicable. 
Appeal and Error. The purpose of a proceeding in error in the 
district court brought to review the proceedings of an inferior 
tribunal is to determine whether the final order of the inferior 
tribunal is in accordance with law. The determination as to 
whether errors of law occurred in the proceedings before the 
tribunal must be made from the record of the proceedings be- 
fore the tribunal. The record of the proceedings before the 
tribunal is the transcript of the proceedings that must be filed 
in the district court with the petition in error. 

. Where evidence is required to establish an error of law 

by an inferior tribunal, it must be presented in the district court 

by a bill of exceptions. New evidence may not be introduced 
in the district court to show that errors of law occurred in the 
proceedings before the tribunal. 


ad 


ra 


Appeal from the district court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 
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Richards, Yost & Schafersman, for appellant. 


Lyle B. Gill and Spear, Lamme & Simmons, for ap- 
pellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Bos.iaucy, J. 


This is a proceeding in error commenced by Edith 
Dlouhy against the city of Fremont, Nebraska, the mayor, 
and members of the city council. Upon the motion of the 
trial court, the civil service commission of the city of 
Fremont, Nebraska, was made an additional party 
defendant. 


The petition in error alleged that the plaintiff was 
employed as a desk clerk in the police department of 
the city of Fremont, Nebraska, on December 1, 1961, and 
for more than 1 year prior thereto; that on November 
20, 1961, the chief of police caused to be served upon 
the plaintiff a notice of termination of employement; 
that on December 1, 1961, the plaintiff reported for work 
at the police station but was refused the right to work 
by the chief of police; that on December 6, 1961, the 
plaintiff served a notice upon the chairman of the civil 
service commission of the city of Fremont, Nebraska, 
requesting a public hearing and investigation under 
section 19-1808, R. R. S. 1943; that on December 6, 1961, 
the plaintiff also served a written demand upon the 
mayor and city clerk of the city of Fremont that she be 
reinstated to her duties and to pay for time lost; that on 
December 12, 1961, at a regular meeting of the city 
council, the council voted to ignore the plaintiff's de- 
mand; and that on December 13, 1961, the civil service 
commission refused to take jurisdiction of the matter 
and refused to grant the plaintiff a public hearing or in- 
vestigation. There are other allegations in the petition 
but they are not important to the disposition of this 
case. A transcript of the proceedings of the city council, 
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containing a copy of.the written demand of the plain- 
tiff and the minutes of the meeting of the city council 
on December 12, 1961, relating to the plaintiff’s demand, 
was filed with the petition. 

The defendants, by various pleadings, alleged that the 
petition failed to state a cause of action. After a hear- 
ing upon the merits, the trial court found that the Civil 
Service Act was not applicable to the employment of 
the plaintiff. and dismissed the action. The plaintiff’s 
motion for new trial was overruled and she has appealed. 

The principal issue in this case. is whether the plain- 
tiff has any rights under the Civil Service Act. It is a- 
mixed question of fact and law. The plaintiff contends 
that she was a member of the police department and 
could not be discharged except for cause. The defend- 
ants contend that the plaintiff was a clerical employee 
and that the Civil Service Act is not applicable to such 
employment. 

The Civil Service Act, sections 19-1801 to 19-1823, R. 
R. S. 19438, is applicable to “all full-paid employees of 
the fire or police department” of certain cities who 
“devote their whole time to firefighting or law enforce- 
ment.” §§ 19-1803, 19-1823, R. R. S. 1943. The act 
regulates the hiring and discharge of such employees. 
‘It prohibits the discharge of employees for political or 
religious reasons but provides that employees may be 
discharged for cause. It does not designate who shall 
shave the authority to hire and discharge employees, but 
-it regulates the exercise of that authority by the proper 
.officials. 

The Civil Service Act provides for the appointment 
.of a civil service commission in each city where the 
-act is applicable. One of the duties of the commission 
‘is to determine the civil service rights of the members 
-of the police department. Simpson v. City of Grand 
‘Island, 166 Neb. 393, 89 N. W. 2d 117. Discharged em- 
-ployees who allege that they were discharged in violation 
.of the law may file a written demand for a public hear- 
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ing before the civil service commission. § 19-1808, R. 
R. S. 1948. 

There is no contention made in this case that the 
city failed to comply with the provisions of the Civil 
Service Act relating to the appointment of a civil service 
commission. The plaintiff alleged that she requested a 
hearing before the civil service commission but that the 
commission refused her request. The act further pro- 
vides that a discharged employee may appeal to the dis- 
trict court from the action of the civil service commis- 
sion. § 19-1808, R. R. S. 1943. The plaintiff, however, 
did not pursue that remedy. 

In Simpson v. City of Grand Island, supra, this court 
suggested that the remedy provided by the Civil Service 
Act for the enforcement of civil service rights is exclu- 
sive. It is unnecessary for us to decide that question in 
this case. However, it must be determined whether the 
remedy selected by the plaintiff in this case was a 
proper one. 

The Civil Service Act contains no provision which 
authorizes a city council to determine the civil service 
rights of a discharged employee. The plaintiff has cited 
no authority which suggests that a city council has 
authority to determine such rights. We conclude that 
the city council in this case had no authority to deter- 
mine the civil service rights of the plaintiff. Conse- 
quently, the council had a right to refuse the plaintiff’s 
demand that she be reinstated to her duties and for pay 
for all time lost. 

The purpose of a proceeding in error in the district 
court brought to review the proceedings of an inferior 
tribunal is to determine whether the final order of the 
inferior tribunal is in accordance with law. The deter- 
mination as to whether errors of law occurred in the pro- 
ceedings before the tribunal must be made from the 
record of the proceedings before the tribunal. The rec- 
ord of the proceedings before the tribunal is the tran- 
script of the proceedings that must be filed in the dis- 
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trict court with the petition in error. § 25-1905, R. R. S. 
1943; Dovel v. School Dist. No. 23, 166 Neb. 548, 90 N. 
W. 2d 58. 

Where evidence is required to establish an error of 
law by an inferior tribunal, it must be presented in the 
district court by a bill of exceptions. New evidence may 
not be introduced in the district court to show that 
errors of law occurred in the proceedings before the 
tribunal. Dovel v. School Dist. No. 23, supra. 

The record presented to the district court in this 
case consisted of the plaintiffi’s demand and the action 
of the city council in regard to it. The city council had no 
authority to determine the civil service rights of the 
plaintiff. Therefore, the action of the city council in refus- 
ing to grant the plaintiff’s demand was proper. The rec- 
ord failed to show a final order of an inferior tribunal 
that was not in accordance with law. The petition in 
error was properly dismissed. 

The judgment of the district court is correct and it is 
affirmed. 

AFFIRMED. 


Rosert C. SHIPLEY, APPELLANT, v. DoroTHy M. SHIPLEY, 
APPELLEE. 
120 N. W. 2d 582 


Filed March 29, 1968. No. 35391. 


1. Divorce. An application for a modification or a change, with 
respect to an allowance of child support in a divorce decree, may 
be made subsequent to the time of the decree, but must be 
founded upon new facts and circumstances which have arisen 
subsequent to the entry of the decree. 


2. In the absence of proof of new facts and circumstances 
arising since the time of the original decree, an allowance of 
child support provided for therein will be deemed res judicata. 

3. The circumstances surrounding the remarriage of the 


father in a divorce case may be considered by this court, but 
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the remarriage of a father of itself does not relieve him of the 

obligations fixed by the decree. ; 

: The normal incidents and obligations of a remarriage 
alone do not justify a reduction of an amount of child support 
properly awarded in a decree of divorce. 

5. Marriage. A remarriage does not bear directly on the legal 
duty of a father to contribute to the support of his minor 
children by a former marriage. 


Appeal from the district court for Sarpy County: 
Joun M. Dierks, Judge. Affirmed. 


Webb, Kelley, Green & Byam, for appellant. 


Frost, Meyers & Farnham and John B. Abbott, for 
appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WHITE, C. J. 

The plaintiff appeals from an order of the district 
court for Sarpy County denying a motion to modify and 
reduce child support in the sum of $250 per month which 
was awarded in a decree of divorce. 

On March 18, 1960, a divorce decree was entered pro- 
viding for custody of a son, James, 15 years of age at 
time of the trial, to the plaintiff. Custody of a son, 
Stephen, 7 years of age at time of the trial, was awarded 
to the defendant, together with child support in the sum 
of $250 per month, this amount being stipulated and 
agreed to by the parties and approved by the decree. 

The plaintiff remarried on April 28, 1962, and filed 
this application for reduction of child support on May 
18, 1962. An application for a change, with respect to an 
allowance of child support, may be made subsequent 
to a decree of divorce but must be founded upon new 
facts and circumstances which have arisen subsequent 
to the entry of the decree. In the absence of such facts 
and circumstances, the matter will be deemed res judi- 
cata. Griess v. Griess, 161 Neb. 1, 71 N. W. 2d 513; 
Schrader v. Schrader, 148 Neb. 162, 26 N. W. 2d 617; 
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Morris v. Morris, 137 Neb. 660, 290.N. W.:720. 

The evidence in this case. consists entirely. of. plaintiff's $ 
testimony. For purposes of clarity,..we. summarize the 
plaintiff’s testimony insofar as pertinent to any change 
in conditions subsequent to the cerree of divorce “as 
follows: 

1. Plaintiff’s remarriage. The plaintiff remarried on 
April. ‘28, 1962. The plaintiff's son, James, of: whom 
he has custody, and the 81-year-old mother of the plain: 
tiff’s ‘wife by the remarriage live with them. The record 
in this case is devoid of testimony as: to any cireum- 
stances with relation to the new marriage and home 
that could be considered other than the normal and 
usual incidents attached to and flowing from the re- 
marriage. We have held that the circumstances sur- 
rounding a remarriage by the plaintiff in a divorce case 
may be considered under some circumstances with rela- 
tion to the revision of a decree, and we have held that the 
remarriage of the father, and the normal incidents re- 
lating thereto, does not relieve him of the obligations 
fixed by the decree. .Winter v. Winter, 95 Neb. 335, 
145 N. W. 709, 50 L. R. A. N.S. 697; Phillips v. Phillips, 
162 Neb. 649; 77 N. W. 2d 152. We have directly held 
that remarriage alone does not justify reduction in child 
support, and have held that remarriage does not bear 
directly upon the legal duty of a father to contribute to 
the support of his minor children by a former marriage. 
Phillips v. Phillips, supra. We feel that two observations 
are pertinent in this connection. First, the. stipulation 
and the divorce decree in this case contemplated that the 
plaintiff would have to maintain a suitable and proper 
home. and living conditions for’ the son, James, of whom 
he has custody. Second, there is no evidence in the case 
by: which a comparison can be made with relation to 
the actual circumstances existing as to the plaintiff's ex- 
penses ‘at the time of the original decree. _ __ 

2.- Income. ._ Without dispute, the plaintiff’s earn- 
ings are exactly the same as when he voluntarily en- 
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tered into the original stipulation and are the same as 
they were at the time the decree of divorce was entered. 
He is a major in the Air Force with a gross income of 
$1,037.58 per month, including base pay of $630, quar- 
ters and subsistence allowances of $167.58, and flight 
pay of $240. The plaintiff’s new wife has a net take- 
home pay of $240 per month. It is reasonably inferable 
from the record that the total income available for the 
plaintiff’s family expenses has increased. 

3. Expenses. The plaintiff testified as to certain 
expenses that he was presently paying at the time of the 
hearing approximately 24% months after his remarriage. 
He testified that each month he was paying the follow- 
ing amounts: Packers National Bank, $55; Household 
Finance Company, $44; life insurance on his son, James, 
$19; gas, oil, tires, and automobile maintenance, $60; 
cleaning and laundry, $25; bill for jewelry, $25; utility 
bills, $38; house payment, $80; furniture payment, $55; 
medical and dental expenses, $15; clothing, $25; food 
expenses of approximately $100; and various other mis- 
cellaneous items, including entertainment, club dues, 
and membership in the Officers Club in the sum of ap- 
proximately $50. This testimony contains no compari- 
son with the conditions existing or contemplated at the 
time of the decree of divorce. Obviously, many of these 
items, if not all of them, were liabilities and necessary 
expenses being expended at the time of the original 
decree. By maximum inference, this evidence does not 
reach the level of showing either a change in conditions 
since the time of the decree, or that they were not the 
natural incidents contemplated and normally flowing 
from the obligations incidental to the remarriage. As 
we have pointed out above, the original stipulation and 
decree also contemplated that the plaintiff would neces- 
sarily incur normal obligations as to maintaining a 
suitable and proper home for the son, James, of whom 
he has custody. There is no testimony that these ex- 
penses incurred during the normal course of his new 
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family relationship related to any unusual, compelling, 
or extraordinary necessity arising from his remarriage. 
In any event, the significant part of the plaintiff’s testi- 
mony in this respect is that since the time of the decree, 
there has been a reduction in his aggregate or total in- 
debtedness. It is obvious from this that his ability to 
pay the amount of the award herein has not been re- 
duced. A large portion of the plaintiff’s testimony is 
devoted to an attempt to show a reduction of his income 
3 years from now when his retirement becomes effective. 
He intends and desires to send the older boy, James, who 
is in his custody, to a college in Texas away from the 
family home, and also that there may be a possible 
change in his health due to the necessity of wearing 
glasses. There is no testimony in this record reflecting 
any actual change in the health, physical condition, or 
earning capacity of any of the parties concerned. This 
testimony as to a possible change in future conditions 
is not pertinent to this inquiry. It also may be said that 
these same possibilities were reasonably in contemplation 
by the parties at the time the plaintiff voluntarily en- 
tered into the original stipulation in this case. The trial 
court permitted this testimony in the record, but prop- 
erly rejected it as having any bearing upon the conclu- 
sion that was reached in the case. 

This application was filed immediately after the re- 
marriage of the plaintiff and was heard by the trial court 
approximately 2144 months later. As we have noted 
above, the normal incidents and obligations of a remar- 
riage alone will not justify a reduction in child support. 

We may summarize the contention of the plaintiff to 
the effect that we should reconsider, on its merits, the 
amount of child support fixed in the original decree. 
Second, that the normal obligations and circumstances 
of a remarriage of the plaintiff require a reduction in 
child support. Both of these contentions are without 
merit. The plaintiff’s ability to pay remains undimin- 
ished from the time of his original stipulation and agree- 
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ment and the decree of the court. There. has been a re- 
duction in his total indebtedness since the time of the 
original decree. His expenses are the normal and vol- 
untarily incurred obligations incident to his new family 
relationship. The record does disclose an entire absence 
of any proof of new or changed circumstances which 
would legally justify a consideration of the reduction of 
the amount of child support voluntarily agreed to at the 
time of the original decree and approved by the court. 

The judgment of the trial court is correct, and it is 
affirmed. 
_ AFFIRMED. 


JoHN RAYMOND FLYNN, APPELLEE, v. UNION STOCK YARDS 
ComMPANY OF OMAHA (LIMITED), A CORPORATION, 
APPELLEE, IMPLEADED WITH B. ROTHSCHILD AND Com- 
PANY, A CORPORATION, APPELLANT. 
120 N. W. 2d 900 


Filed April 5, 1963. No. 35326. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must be treated as an admission of the 
truth of all material and relevant evidence submitted on behalf 
of the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

2. Appeal and Error. An appeal from an order of the district court 
granting or denying a motion for a judgment notwithstanding 
the verdict requires this court to consider the entire record and 
to determine whether it does or does not justify the action of 
the trial court. : 

3. Trial) Where the facts adduced ‘to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 

it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 

4; ‘Negligence: Trial. The burden of proving a cause of action is 

’ not’ sustained by evidence from which negligence can only be 
surmised or conjectured. ~ ; 
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on 


Torts: Trial. Where there are two:or more possible causes. of 
injury, for one or more of which defendant is not responsible, 
plaintiff, in order to recover, must show by evidence that the 
injury was wholly or partially the result of that cause which 
would render defendant liable. If the evidence in the Case 
leaves it just as probable that the injury was the result of one 
cause as of the other, plaintiff cannot recover. 

'6. Negligence. Negligence is not presumed; the mere happening 
of an accident does not prove negligence. _ 


. Appeal from the district court for Douglas County: 
Rosert L..SMmitH, Judge. Reversed and remanded. 


Morris J. Bruckner and Cassem, Tierney, Adams & 
Henatsch, for appellant. 


George B. Boland and Boyle & Hetzner, for appelide 
Flynn. 


Kennedy, Holland, DeLacy & Svoboda, for appellee 
Union Stock Yards Co. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


. BROWER, J. 


This action was brought in the district court for 
Douglas County, Nebraska, by the plaintiff John Ray- 
mond Flynn against the defendants Union Stock Yards 
Company of Omaha (Limited),-a corporation, and B. 
Rothschild and Company, a corporation. These defend- 
ants will at times be designated hereafter respectively 
as Stock Yards and Rothschild. When the term de- 
fendant alone is used, it will designate Rothschild. Plain- 
tiff will be designated as he was in the district court, or 
as Flynn. Its purpose was to recover damages for per- 
sonal injuries sustained by plaintiff, a self-employed 
order buyer at the Stock Yards, when attacked by a cow 
as he was attempting to cross one of the main north- 
south cattle alleyways of the Stock Yards at Omaha. 

At the trial to a jury in district court the defendants 
at the conclusion of the plaintiff’s evidence separately 
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moved for a directed verdict or a dismissal of the action 
as to each of them. The trial court sustained the mo- 
tion of the defendant Stock Yards and dismissed the 
case as to it and overruled the motion as to the defend- 
ant Rothschild. No appeal was taken from the order 
of dismissal as to the defendant Stock Yards and it is 
no longer a party to the action. 

Evidence was then introduced by defendant Rothschild, 
and the parties having rested it renewed its motion to 
direct a verdict in its favor or dismiss the action. This 
motion was overruled and the cause was submitted to 
the jury which resulted in a verdict and judgment for 
the plaintiff. 

The defendant Rothschild thereafter filed a motion 
for a judgment notwithstanding the verdict. This was 
overruled and from the order overruling this motion de- 
fendant has brought the cause to this court by appeal. 

No motion for a new trial was filed, hence the only 
question before us is whether the trial court erred in not 
sustaining Rothschild’s motion for judgment notwith- 
standing the verdict. Therefore, the matter before us is 
whether the evidence was sufficient to permit the trial 
court to have submitted the cause to the jury. 

The defendant Rothschild assigns as error that there 
was no competent evidence that the animal which in- 
jured plaintiff belonged to it or to show defendant was 
guilty of any negligence. There were other assignments 
of error which, in view of our decision, need not be 
discussed. 

In considering the questions before us this court has 
stated the rule in Colvin v. Powell & Co., Inc., 163 Neb. 
112, 77 N. W. 2d 900, as follows: “A motion for directed 
verdict or for judgment notwithstanding the verdict 
must be treated as an admission of the truth of all ma- 
terial and relevant evidence submitted on behalf of the 
party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference 
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that can reasonably be deduced from the evidence.” 

It now becomes necessary to discuss the evidence 
with this rule before us. 

The Stock Yards at Omaha, Nebraska, is the largest 
stockyards in the world, having a large area devoted to 
handling livestock. It is in close proximity to the pack- 
ing houses and cattle are shipped there for sale and 
re-sale. The yards are divided into pens and blocks of 
pens which are maintained by dealers in livestock gen- 
erally. There are alleyways connecting the various pens 
with each other and with the various scale houses where 
livestock are weighed, and chutes whereby shipments 
are loaded and unloaded. Among the various scales is 
scale No. 15 which is a short distance south of L Street 
which runs along the northerly portion of the stock- 
yards. Along this street are chutes from which cattle 
are unloaded. To the immediate east and west of the 
scale house are cattle pens where cattle are kept before 
and after passing over the scales. After being weighed 
the cattle in many instances are kept in these pens tem- 
porarily until called for by the buyers or their represent- 
atives. An alley, 10.9 feet wide, extends in a south- 
erly direction along the west side of the holding pens to 
the east of scale No. 15 and is crossed at right angles 
by a larger alley dividing the holding pens on its north 
from larger pens on the south where cattle are held for 
sale. The alley leading from the holding pens extends 
further south in a straight line from this intersection 
through the larger sale pens but is thereafter 13.8 feet 
to 13.7 feet in width, the additional width being on the 
east. It is called throughout this litigation the main 
north-south alley and will be so designated herein, 
though from an aerial photograph other alleys in the 
stockyards are longer and wider and apparently as im- 
portant. To the east of this main north-south alley are 
the livestock pens operated by Buchanan and Son, live- 
stock dealers. Three alleys extend westerly through 
these pens from the east to the main north-south alley 
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which are referred to as. the Buchanan. alleys. Gates 
are maintained near the intersection of the Buchanan 
alleys with this main alley. Each gate area is ‘recessed 
along the east side of the main alley, the gates being in- 
stalled 2.7 feet east of the east side of the-alley. The 
north side of the southernmost of the Buchanan alleys, 
known as the south Buchanan alley, is approximately 
141 feet’ south of the alley extending along the south 
side of the holding pens. The south Buchanan alley is 
13.5 feet wide and its gate is recessed in the same man- 
ner. Across the main north-south alley to the west from 
the Buchanan pens are the livestock pens of Stock 
Growers & Tagg, livestock dealers. It will be referred 
to as Stock Growers as the witnesses generally termed 
it. It also has gated alleys’ opening in the main north- 
south alley but the gates are not recessed on the west 
side thereof. All of the alleys and pens are enclosed 
and separated by board or plank fences with gates at the 
opening of pens on the alleys, at the intersection of the 
alleys, and at various places along the alleys, which gates 
can be conveniently opened or closed that cattle may be 
driven from place to place throughout the yards by 
means of alleys closed off between certain points at con- 
venient times. . The closing off of the gates in the alleys 
so the cattle are restricted in the direction of their.move- 
ment that they may not scatter in different directions 
is termed “lining the gates.” 

‘On August 25, 1959, plaintiff had entered the pens of 
Buchanan from the east by way of the south Buchanan 
alley, whére he made a purchase of cattle. Thereafter 
he left the pens and re-entered the south Buchanan alley, 
walked west therein, and approached the main alley en- 
route to the Stock Growers pens across the main alley. 
He met in the south Buchanan alley Paul McCoy, a life- 
time Stock Yards acquaintance. The gate from the south 
Buchanan alley to the main alley was closed and hooked. 
It was hinged to the north and was hooked on the south 
end on the main alley side. It swings’ open only to the 
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east. McCoy and plaintiff. stopped and talked briefly 
some feet from it. Thereafter, plaintiff unhooked mne 
gate and: proceeded out into the main alley. 

Until steppirig out in the main alley plaintiff’s vision 
was obscured because of the recessed gate, a wire fence, 
and a rack manger full of hay running:to the top of 
the fence on the west end of the Buchanan pens. 

Plaintiff testified he looked both ways when he stepped 
into the main alley. He could see approximately 100 to 
150 feet to the north. He was:sure he’ looked to the 
north again after taking a second step out into the 
alley but saw nothing either time he looked. He did 
not look again. The gates to the north were open. Plain- 
tiff also looked south and saw neither animals nor per- 
Sons, but couldn’t remember whether the gates to the 
south were open or closed. After proceeding three or 
four steps west and possibly a little north he was struck 
by an animal that came from the north which he never 
saw or heard before the accident and cannot describe. 
He was thrown against the hinged side of a gate to the 
Stock Growers pens and the post to:which it was an- 
chored, and the calf of his leg was badly injured by an 
end of a bolt that protruded therefrom. He said the 
animal could have hidden in the recessed gate on the 
east side of the main alley 46 feet north of the point 
where the accident occurred. 

Paul McCoy, the man with whom plaintiff was visit- 
ing was the only person to see the. cow as it struck plain- 
tiff. McCoy testified when plaintiff opened the gate 
McCoy reached through and hooked it behind him. 
Flynn continued across the alley going northwesterly. 
While hooking the gate McCoy took his eyes off the 
plaintiff for a split second. The next thing he knew he 
heard an animal snort. On looking toward plaintiff 
again he saw a cow was right on Flynn. Plaintiff was 
then headed north or a little northeast and the animal 
was moving southwesterly. The witness was not aware 
the animal was present until he heard it snort. . He could 
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not see up the main alley north because of being in the 
recessed area. The cow struck plaintiff twice, once on 
the leg and again in the stomach. Flynn had gotten 
clear across the alley before being struck. After strik- 
ing Flynn the second time the animal whirled, jumped 
over him, and came over to the corner toward McCoy 
who was still behind the gate. McCoy described the 
animal only as a white-faced Hereford range cow with 
a nub horn which was a subject animal. In what respect 
McCoy noticed the animal which attacked Flynn was a 
subject he does not state. The term “subject animal” 
will be explained later. After the cow came toward 
McCoy it turned and went back northward. He never 
saw it again and there is no evidence of its recapture or 
of what happened to it. After the cow went north 
McCoy entered the alley. There were no animals or 
other persons then in the alley that he saw. The gates 
to the north in the main alley were open but the gate 
in the main alley to the south of the Buchanan alley 
was closed. He helped the injured plaintiff to re-enter 
the Buchanan alley, seated him at a bench, and went to 
telephone for an ambulance. A crowd assembled in the 
alley where plaintiff was seated. 

The plaintiff’s injury appears to have occurred about 
9:30 o’clock in the morning. There is some variance in 
the testimony as to the time this injury occurred and 
the time in which the cattle now to be mentioned were 
driven down the main alley beyond the entrance to the 
Buchanan south alley. There is evidence however from 
which the jury might believe the injury occurred but 
a few minutes afterward. 

On the morning of August 25, 1959, at about 9 a.m., 
Edward Jimerson, a cattle driver for Rothschild, ar- 
rived at scale No. 15 to pick up some cattle purchased 
on the previous day. He contacted Richard Plambeck, 
employed by Stock Yards as a delivery or key man, be- 
cause he held the key to the holding pens which must 
be unlocked to deliver the cattle. Jimerson signed a 
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book acknowledging receipt of the cattle at the scale 
house. Plambeck, testifying for plaintiff, said he then 
left the scale house, Jimerson went to line the gates 
in the main alley, and Plambeck went to the holding 
pens to release the cattle. The animals were identified 
by a tab given to the key man showing the pens, block, 
and number of cattle which were purchased. The same 
information is on the book Jimerson signed at the scale 
house. On the tab for the animals released was the 
word “wild,” which had been written on it by someone 
the day before. This notation is customarily made in 
case a wild animal is included in those designated on the 
tab. Plambeck told Jimerson there was a wild cow in 
the “bunch” as they were leaving the scale house. He 
had however never seen the animal and got his informa- 
tion wholly from the tab. Plambeck went down the 
east alley to unlock the pens. The animal marked 
“wild” was in a pen by herself. He released the other 
animals first and then the subject cow, which was a 
cancerite and had sores, but he didn’t remember any- 
thing concerning its horns. She immediately joined the 
other animals. He released them in alley No. 80 which 
runs east and west. He herded them down this alley 
until they got into the alley going south. After they 
got into the main north-south alley, Plambeck shut the 
gate behind them. Jimerson was then ahead of them a 
little way and the cattle were going south all in a group. 
Mr. Plambeck had counted the cattle and Jimerson had 
the correct number. 
Jimerson, the cattle driver for Rothschild, testified for 
the defendant as to going to scale No. 15 much the same 
as did Plambeck. He said he received other cattle also, 
being from 7 to 12 in all. Jimerson said the subject 
cow he received was white-faced with a cancerous eye. 
He did not remember about its horns. Plambeck told 
him he had a wild cow. After signing the key book 
at the scale for the cattle he went south from scale No. 
15 to line the gates. One of the gates closed was that 
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on the west-end of the south Buchanan alley. After Jim- 
erson lined the gates, the subject cow joined the others 
and all the cattle released by Plambeck followed him 
down the main north-south alley. It is shown that it is 
customary for. one driver to so handle the cattle and to 
precede them. Ata point between the pens of Buchanan 
and Stock Growers he met William Echtermeyer and 
told him he had been told he had a wild cow. His cattle 
were then strung out over 30 feet. Proceeding past the 
south Buchanan alley he closed and hooked a gate in the 
main alley behind the cattle. He proceeded thereafter 
again ahead of his cattle, lining the gates as he went, 
first south.a short distance, then west about 70 feet to 
another north-south alley. There he turned south lining 
the gates and went approximately 300 feet south to 
what is called Reeves shanty. In this last north-south 
alley which is in the vicinity of Daugherties alley, he 
again hooked off another gate. Going back to the Daugh- 
erties alley he checked up and had all his cattle south 
of the gate. He then took them and other cattle he had 
left in the double alley west to scale No. 5. 

William Echtermeyer, a self-employed: cattle trader 
for 16 or 17 years, testified for the defendant. He testi- 
fied that'on August 25, 1959, he saw Jimerson while 
walking north in the main alley between Buchanan’s, 
Stock Growers’, and Tate’s pens. It was in the morn- 
ing between 9 and 10 or 10:30 o’clock. The cattle were . 
behind Jimerson about 120 or 130 feet. Jimerson 
warned him that he had a wild cow in the group. Echter- 
meyer walking north in the main alley did not see 
Flynn or McCoy. He met Jimerson almost at the point 
where Flynn was hurt and passed the cows without in- 
cident. He went north into ‘the next alley and turned 
off. He was there from 3 to 5 minutes and then came 
back. Later, when asked if it was 4 or 5 minutes, he 
said: “Well, whatever it was. It was a short time.” 
On coming back:there were ‘then no cattle in the alley 
‘or going ‘north to the gate in the north-south alley. 
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Flynn was injured when Echtermeyer came back .and 
was lying down.in the east: Buchanan alley about one- 
third of the way down the Buchanan alley near. the 
“Shanty.” When he came back the gates toward the 
south down this main north-south alley were not closed. 

This is the substance of all the evidence that relates 
to the cow that struck plaintiff or the handling of the 
cattle by Jimerson on August 25, 1959. 

Joe Hrbek, a salesman for Stock Growers’ Live Stock 
Commission Company, testified for defendant that on 
August 24, 1959, he sold some cattle for that company 
to Mr. Haines, a representative of Rothschild. They 
were in Stock Grower’s pens south of scale No. 15 im- 
mediately across the main alley from the Buchanan pens. 
There were several sold but he did not remember the 
exact number. Among them was a subject animal with 
a cancerous eye. He wasn’t able to tell whether it had 
a stub horn. He said he didn’t think the cancer was 
too bad and the eye not eaten out. After making the 
sale he cut these cattle out, pushed them out of the pen, 
and started them in the alley towards scale No. 15, 
but didn’t go to the pen or see them weighed. The cow 
was not wild when he saw it. 

Gordon Haines, a cattle buyer for Rothschild, testi- 
fied for defendant to the same incident and said he 
bought 6 to’8 or 10 cows from Hrbek on August 24, 1959, 
including a subject animal with a cancerous eye. He 
gave no further description of it. It did not appear wild. 

The deposition of John Maxwell, taken January 4, 
1962, was read on behalf of the plaintiff. He was em- 
ployed for 23 years by the Omaha Livestock Exchange 
asa cattle inspector and had been employed in and 
about the yards for 40 years. He was stationed at scale 
No. 15 on August 24, 1959. He inspects the cattle as 
they approached the pocket near the scales before they 
are weighed. If they are subject to various diseases, in- 
cluding. lump jaw, cancers, wheezing, or if they just do 
not-look right, he calls out to the men and they are not 
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weighed with the other cattle, but placed separately in 
a chute for tagging. When they are in the chute he puts 
a hog ring through their ear by means of pliers and 
on the ring is a tag one and one-half inches by one-half 
inch in dimension on which is a number. Such cattle 
must be slaughtered separately under further inspec- 
tion. Animals tagged in this manner are termed ‘“sub- 
ject animals.” At sometime on this particular day he 
tagged a cow from Stock Growers to Rothschild. The 
men in charge were warned she was a wild cow before 
she was placed in the pocket by a salesman whom he 
thinks was Joe Hrbek. Joe Hrbek took these cattle out of 
the alley. The cow was very wild and they lost 5 min- 
utes getting her into the pocket and 10 to 15 minutes 
getting her into the tagging chute. He was pretty sure 
the horseman who put her in was John McLaughlin and 
that his horse just pushed her in. He thought she charged 
the horse once but was not sure. This cow was white- 
faced and had a cancerous eye. The whole eye was 
rotted out and there was simply a hole with what ap- 
peared to be meat inside. It had a nub horn. She was 
the only vicious one in that herd of the 6 to 12 cattle 
that were weighed together. He often has trouble with 
wild cattle. He does not put “wild” on the tabs. That 
is done by the counter-off man. The inspector would 
tag as high as 30 cattle as a subject in a 6 or 7-hour day 
of weighing. Especially is this true in the fall when 
they get western range cattle. There are more cancer- 
ite cattle at that time also, and many wild or unruly 
ones. The run of range cattle starts in late August. 
Sometimes there are 3 or 4 cancerite cattle in a row and 
sometimes not many more for a week. He cannot tell 
how many cattle he tagged that day. He could have 
had as many as 30 subject cattle that Monday and 5 or 
10 white-faced cancerite ones. 

John McLaughlin, an employee of Stock Yards, testi- 
fied for the plaintiff. On August 24 and 25, 1959, he was 
a horseman at scale No. 15. A horseman flogs the cattle 
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from the scales after they are weighed and places them 
in the holding pens. He remembered an incident that 
occurred with a wild cow the day before Flynn was hurt. 
He guessed he placed this animal in pen No. 82 which 
pen is used for wild animals. He saw the cow and it had 
a cancerous eye but he gave no other description of it. 
He first said there were several wild cows that day but 
later that he did not know how many other wild cows 
there were that morning or how many cancer-eyed ones. 
He had no difficulty with the animal. 

Michael Plasa testified for plaintiff. He was em- 
ployed by Stock Yards. He was scale-counter at scale 
No. 15 on August 24 and 25, 1959, and had 6 or 7 men 
under him. As cattle come off the scales he counts them 
and assigns them to certain pens by lot number. The in- 
formation is put on a tab left at the scale house and on 
a book called the counter-off book. If they are assigned 
to several pens that information is put down. He also 
writes “wild” on the records if an animal is wild. The 
animal is not described on the tab, the one word “wild” 
being put on the tab given out for the group. It is 
placed there as a warning. On August 24, 1959, he 
tabbed a wild cow sold to Rothschild. He had no re- 
membrance of the cow so tabbed. There are several 
animals marked “wild” per day at that time of year. 
He was unable to say whether there were other wild 
animals in the vicinity. They probably weighed 2,009 
cattle at that one scale on August 24th. He fixes the 
date from records which apparently he did not have with 
him and are not in evidence. 

Henry Talmon who testified for plaintiff was weigh- 
master on August 24 and 25, 1959, at scale No. 15. He 
remembers weighing a wild animal on August 24, 1959. 
He recalled she was a subject animal, though why she 
was tagged he did not know. Later he says she was 
never tagged. He did not remember the color of the 
cow or anything else about it and said he wouldn’t have 
known her if he saw her the next day. 


136 NEBRASKA REPORTS [ Vou. 175 
Flynn v. Union Stock Yards Co. 


Richard Kelly testified for plaintiff. He was em- 
ployed by Stock Yards on August 24, 1959, as a catcher 
at scale No. 15. A catcher waits in the alley leading to 
the scales. He opens the gates and when the cattle are 
pushed into the pocket, closes the gates behind them. 
On the day before plaintiff’s injury he remembers a wild 
cow with which he came into contact which was white- 
faced and had one stub horn. He doesn’t remember 
how many wild cows he saw that day. He does not 
state who sold the cow or to whom it was sold and knew 
nothing of what became of it. 

Paul Waldron was called by the plaintiff. The day 
before Flynn was hurt someone, who he believes was 
the horseman John McLaughlin, warned him that there 
«was a wild cow “down there” in a pen. He went down 
to a pen and saw a cow which he supposed was the one 
of which he had been warned. It was white-faced and 
had a cancerous eye and a broken horn which you might 
call “stub.” It gave off a smell. He does not remember 
the pen except it was east of scale No. 15. She was 
just standing there. Nothing is shown as to who owned 
the cow. . ‘ 

The plaintiff maintains that the admissions of the de- 
fendant introduced by plaintiff included an admission 
that the cow that injured the plaintiff was owned by the 
defendant. Examining them closely it appears that they 
are answers to questions concerning the cow owned by 
the defendant. They contain an answer to an interroga- 
tory in which defendant denied it knew who owned the 
cow which injured the plaintiff. 

- Plaintiff claims his injuries were inflicted by the sub- 
ject cow owned by the defendant tabbed as wild at the 
scale on August 24, 1959. This claim is based, first, on 
the identification of the cow which attacked the plaintiff 
which the witness McCoy described as a white-faced 
Hereford subject cow with a nub horn. It is next urged 
that the proximity of the time of injury to the time of 
the defendant’s driving its cattle down the main alley, 
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coupled with this identification, is sufficient for the jury 
to infer that the cancer-eyed cow of the defendant es- 
caped from the custody of its driver and was: the’cause 
of the injury, though there is a complete lack of other 
evidence that it did escape. 

Concerning the description, every witness ‘tio! identi- 
fied a subject cow as one sold'to the defendant or owned 
by it either on that day or the day on which the injuries 
occurred all agree that it was cancerite. The witness 
Plambeck who released it to the defendant merely 
states it was cancerite and had sores but doés: not 
specially relate the cancer to its eye and was not. asked 
concerning its eye. Every other. witness who in any 
way described this cow and relates it to the one sold to 
or owned by the defendant states it-had a cancerous eye. 
The admissions of the defendant in interrogatories asked 
it introduced by the plaintiff stated that the cow’ pur- 
chased and received by it was a subject animal having 
a cancerous eye. This defect in the cow owned by the 
defendant is common to the description given by the 
witnesses. It seems to have been the most distinguishing 
mark of identification as it was noticed by all. Though 
this cow wheeled around and came directly towards 
the witness McCoy, he failed to observe this condition. 

Though certain witnesses spoke of the animal with a 

nub or stub horn, there is no evidence as to the fre- 
quency of this characteristic in cattle. 
_ There is positive evidence that the driver Jimerson 
closed two gates behind his cattle after passing the 
south Buchanan alley. The witness McCoy testified 
the gate was closed. The plaintiff urges the jury might 
infer Jimerson left it open. This the plaintiff assumes 
might be gathered from testimony of the witness Ech- 
termeyer who said the gate was open when he returned 
4 or 5 minutes “or whatever it was—it was a short time” 
later. When Echtermeyer returned, however, Flynn had 
been hurt, after which a crowd assembled. 

The testimony shows that:2,000 cattle were weighed at 
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scale No. 15 on August 24, 1959. The evidence discloses 
that in a run of that number there are often 30 or 40 
subject animals and a considerable number are wild. 
No witness relates that he knew how many were wild 
on August 24, 1959, and several say there might have 
been a considerable number of them. Some witnesses 
who testified as to a wild cow passing through the scales 
that day do not describe it or relate it to the one pur- 
chased by the defendant and it is impossible to tell 
whether they are describing the one so purchased or 
another. 

The evidence shows drivers generally are free to use 
the alleys at any time. Cattle at any time may be driven 
to and from pens, scales, or chutes throughout the Stock 
Yards. The alleys at the place of injury were in close 
proximity to scale No. 15 which handled a large number 
of cattle. Other cattle might have been driven in the 
main north-south alley or across it near the scales at 
or near the time of the injury. There is a total lack of 
any evidence concerning the run of other cattle at or 
about scale No. 15 on August 25, 1959, the day when the 
plaintiff was injured, or as to incidents on that day con- 
cerning wild cattle or subject ones at the scale. The 
witnesses were not interrogated in that regard concern- 
ing that day though several of them testified they were 
then in attendance at the scale. 

From a description of the offending animal, which 
appears lacking in a most essential feature, and from 
some evidence of the proximity of the time of the in- 
jury to the driving of the defendant’s cattle, the plain- 
tiff urges the evidence is sufficient. He claims the jury 
might infer that the cow escaped from the defendant’s 
driver; that the gates behind the cattle were not closed 
on the one hand, or were closed without taking the de- 
fendant’s cow south of them in the alley on the other 
hand; and also tha! the subject cow hid in the recess to 
one of the gates of the Buchanan alleys. All of this 
plaintiff contends may be inferred, though there is no 
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other evidence that any such events really happened. 

In Mischnick v. Iowa-Nebraska Light & Power Co., 
125 Neb. 598, 251 N. W. 258, this court, citing St. Marys 
Gas.Co. v. Brodbeck, 114 Ohio St. 423, 151 N. E. 323, said: 
“* * * negligence cannot be predicated upon an in- 
ference drawn from another inference, for it is well 
settled that actionable negligence may not be predicated 
upon an inference drawn from another inference, but 
if the negligence is only supported by an inference, such 
inference must be supported by some fact established by 
direct evidence.” 

In Mimick v. Beatrice Foods Co., 167 Neb. 470, 93 N. W. 
2d 627, this court laid down the following rules: “An 
appeal from an order of the district court granting or 
denying a motion for a judgment notwithstanding the 
verdict requires this court to consider the entire record 
and to determine whether it does or does not justify the 
action of the trial court. 

“Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion there- 
from, it is the duty of the court to decide the question, 
as a matter of law, rather than submit it to a jury for 
determination. 

“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only be 
surmised or conjectured.” 

In 86 C. J. S., Torts, § 59, p. 984, it is said: “Where 
there are two or more possible causes of injury, for one 
or more of which defendant is not responsible, plaintiff, 
in order to recover, must show by evidence that the 
injury was wholly or partly the result of that cause 
which would render defendant liable. If the evidence 
in the case leaves it just as probable that the injury 
was the result of one cause as of the other, plaintiff 
cannot recover.” The same rule is set forth in 65 C. J.S., 
Negligence, § 244, p. 1089. 

In Bowerman v. Greenberg, 142 Neb. 721, 7 N. W. 2d 
711, this court said: “The evidence fails to disclose the 
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cause of the plaintiff’s fall. We can only surmise and 
speculate as to its! cause, and a verdict cannot be based 
on mere speculation or conjecture.” . 

As held in Bowers v. Kugler, 140 Neb. 684, 1 N. W. 2d 
299: “Negligence is not presumed; the mere happening 
of an accident does not prove negligence. 

“The burden of proving a cause of action is not sus- 
’ tained by evidence from which negligence can only be 
surmised or conjectured.” 

In view of all the evidence in the case we are of the 
opinion that the plaintiff only established that the offend- 
ing animal was possibly that of the defendant and that 
it is equally as possible or probable that the injury was 
caused by some other animal. The evidence leaves it 
a matter of speculation or conjecture as to whether or 
not the animal belonging to defendant caused the in- 
jury. In such a case the cause should never have been 
submitted to a jury and the motion for judgment not- 
withstanding the verdict should have been sustained. 

The judgment is reversed and the cause remanded with 
directions to sustain the motion of the defendant Roths- 
child for judgment notwithstanding the verdict. 

REVERSED AND REMANDED. 


Leone M. ConNorR ET AL., APPELLANTS, V. STATE OF 


NEBRASKA, DEPARTMENT OF ROADS, APPELLEE. 
120 N. W. 2d 916 


Filed April 5, 1963. No. 35345. 


1. Appeal and Error. A judgment of the. district court must stand 
or fall upon the statutory record of the case, that is, on the 
pleadings, the finding and judgment, and the bill of exceptions. 

_ 2. Pleading: Appeal and Error. Exhibits unless made so by ap- 
propriate reference are not a part of the pleadings, and, to be 
otherwise a-part.of the record on appeal, must be contained in 
a bill of exceptions or some substitute therefor. 

8. Pleading. -The prayer for relief is a part of the petition, but 


Vou. 175] JANUARY TERM, 1963 141 


Connor v. State 


it is no portion of the statement of facts which are required to 
constitute a cause of action, and it may be in excess of what 
the court is empowered to grant in the action. 

4. New Trial: Appeal and Error. In a case where the court gives 
no reason for its order granting a new trial the appellant meets 
the duty placed upon him when he brings the record here with 
his assignments of error and submits the record to critical ex- 
amination with the contention that there was no prejudicial 
error. The duty then rests upon the appellee to point out the 
prejudicial error that he contends exists in the record and 
which he contends justifies the decision of the trial court. The 
appellant then in reply has the right, if he desires, of meet- 
ing those contentions. 

Those errors will then be considered and de- 
termined here so far as necessary to the appeal, subject, of 
course, to the right to notice and consider plain errors not 
assigned. 

6. Trial: Appeal and Error. Where testimony is offered and ad- 
mitted in evidence without objection being made thereto, error 
cannot be predicated thereon on appeal. The rule also applies 
to the district court when reviewing its own proceedings on 
motion for a new trial. 

Where a verdict of a jury is clearly against the 
weight and reasonableness of the evidence it will be set aside 
and a new trial granted. 

8. Eminent Domain: Witnesses. In a condemnation action the 
weight and credibility of testimony of either lay or expert wit- 
nesses regarding value of land taken or value of remainder im- 
mediately before and immediately after taking is for the jury. 

9. Evidence: Trial. Under ordinary circumstances expert opinion 
evidence is to be considered and weighed by the triers of fact 
like any other testimony. 

10. Eminent Domain: Trial. The amount of the damages sustained 
by a landowner for a right-of-way condemned across his land is 
peculiarly of a local nature to be determined by a jury, and its 
verdict will not ordinarily be interfered with if it is based on 
the testimony. 


7. o——: 


11. In a condemnation action, when the evidence 
is conflicting, the verdict of a jury will not be set aside unless 


it is clearly wrong. 


Appeal from the district court for Douglas County: 
FRANK G. Nimtz, Judge. Reversed and remanded with 
directions. 


Gaines, Spittler, Neely, Otis & Moore, for appellants. 
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Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Asa A. Christensen, and James J. Duggan, for 
appellee. 


Heard before WuITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action growing out of an award of appraisers 
appointed by the county judge of Douglas County, Ne- 
braska, wherein in an action for condemnation of real 
estate instituted by the State of Nebraska, Department 
of Roads, lands of Leone M. Connor, Donald C. Connor, 
Francis Connor, and Marjorie Connor, plaintiffs in the 
district court and appellants here, were condemned and 
appraised, and the valuation fixed. 

The plaintiffs appealed to the district court for Douglas 
County, Nebraska, on the ground that the valuation 
and damages awarded were insufficient. The State of 
Nebraska, Departinent of Roads, was defendant and 
will be so referred to for the purposes of this opinion. 

A trial was had to a jury in the district court and a 
verdict was returned in favor of plaintiffs for $68,149.62. 
The amount of the claim asserted in the petition was 
$80,000 and later increased to $97,265. Judgment was 
rendered on the verdict. Thereafter a motion for new 
trial was filed by the defendant. This motion was sus- 
tained and the verdict and judgment were vacated and set 
aside, and a new trial was ordered. From the order vacat- 
ing and setting aside the verdict and judgment and the 
order granting a new trial, the plaintiffs have appealed. 

The order, dated June 15, 1962, vacating and setting 
aside the verdict and judgment contains no statement of 
reason or ground therefor. No legally authentic reason 
or ground therefor is contained in the record. 

It is true that in the transcript prepared by the clerk 
of the court is a document headed “Exhibit” which ap- 
pears to have been filed June 26, 1962. By whom it 
was filed is not disclosed. It is not identified as an 
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attachment to any pleading or as a part of an order or 
_ entry of any kind made by the court. It does not appear 

to have been presented as a part of or in the nature of a 
bill of exceptions. By what appears on its face alone it is 
a copy of a letter sent by the judge to the attorneys for 
the plaintiffs and for the defendant. This instrument 
contains the following: “I feel that testimony of a highly 
prejudicial character was allowed to be presented to the 
jury and that the same should have been excluded by the 
Court.” 

This however may not be treated as a recognizably 
stated reason for setting aside the verdict and judgment. 
This court said in Phenix Ins. Co. v. Fuller, 53 Neb. 811, 
74 .N. W. 269, 40 L. R. A. 408, 68 Am. S. R. 637: “The 
judgment of the district court must stand or fall upon 
the statutory record of the case—that is, the pleadings, 
the finding and judgment, and the bill of exceptions made 
a part of the record.” No departure from this rule has 
been found in the later cases. 

In Dolen v. Dolen, 155 Neb. 347, 51 N. W. 2d 734, the 
following from 4 C. J. S., Appeal and Error, § 738, p. 
1216, was quoted with approval: “ ‘It is generally held 
that exhibits are not part of the pleadings, and, to be 
made a part of the record on appeal, must be contained 
in a bill of exceptions or some substitute therefor.’ ” 

Thus this case comes to this court without the aid of 
any declared reason or basis for the final order which 
was rendered. 

At this point it appears that the factual background 
should be set forth, to the extent necessary for the pur- 
poses of the case. At the time of the condemnation the 
plaintiffs were the owners of 10.43 acres of land in a 
designated industrial area to the southwest of Omaha, 
in Douglas County, Nebraska. The east side abutted on 
Sixtieth Street. By condemnation 4.74 acres were taken 
outright by the defendant, an easement over 2.48 acres 
was taken, and the remainder was not taken. The action 
here is by the plaintiffs to recover a judgment for the 
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value of the land taken, for the damage to the land in- 
cluded in the easement, and for the damage to the land 
not taken but caused by the taking of land and of the 
easement. The easement upon the land was between 
the land taken and that which was not taken. The items 
for which recovery is sought will for convenience be 
referred ‘to collectively as damages. 

In the light of the matters to be considered on this 
appeal and the fact that the right to take is not a matter 
of controversy, it does not appear necessary to further 
describe the property involved or the surrounding area. 

The plaintiffs called four witnesses who gave testi- 
mony as to the amount of damages which had been sus- 
tained.. Two of these were co-owners having knowledge 
of the property and two testified as experts by opinion 
as to the value of and damage to the property. Each 
of these witnesses testified to his opinion as to the 
amount of damages which was considerably in excess of 
the amount of the verdict and the judgment. 

No objection was interposed by the defendant at the 
trial to the foundation laid for this testimony, its com- 
petency, its relevancy, or its materiality. Furthermore, 
no error was asserted in the motion for new trial attack- 
ing this evidence on any of these grounds. 

It is pointed out here that witnesses for plaintiffs gave 
testimony as to damages in excess of the amount claimed 
in the petition, which was objected to. It is urged sub- 
stantially in the brief here that to allow such testimony 
to stand was error. The contention however is without 
merit. 

In Missouri Valley Land Co. v. Bushnell, 11 Neb. 192, 
8 N. W. 389, it was said: “A demurrer to a petition only 
lies to the statement of facts constituting the supposed 
cause of action, not to the prayer for relief, which may be 
much in excess of what those facts warrant the court 
to grant.” See, also, Burnham v. Bennison, 121 Neb. 291, 
236 N. W. 745. 

In Central Nebraska Public Power & Irr. Dist. v. Wal- 
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ston, 140 Neb. 190, 299 N. W. 609, it is pointed out that 
notwithstanding the prayer for relief is a part of the 
petition, it is no portion of the statement of facts which 
are required to constitute a cause of action. 

_ The defendant called two witnesses who gave testi- 
mony as to the amount of damages which the plaintiffs 
sustained. These two testified as experts by opinion as 
to the value of the land and damage to the plaintiffs. 
As in the case of the witnesses for plaintiffs there was 
no objection as to foundation, competency, relevancy, or 
materiality, and there was no motion to strike or with- 
draw the evidence from the consideration of the jury. 

The opinions of these witnesses as to value was far 
below that testified to by the witnesses for the plaintiffs 
and also far below the valuation fixed by the verdict of 
the jury and the amount for which judgment was 
rendered. 

The opinions of the witnesses on both sides were ap- 
proximations. The range however of damage which was 
testified to by the witnesses for the plaintiffs was from 
$79,250.07 to $97,264.71. The range of the value fixed by 
the testimony of defendant’s witnesses was from $23,650 
to $32,200. 

With regard to the matter of proof of damages this 
was the state of the record when the case was submitted 
to the jury. The result of that submission has been 
pointed out. 

After judgment a motion was filed which contains 13 
asserted grounds for a new trial, which, as pointed out, 
was sustained. 

The case then becomes controllable by rules laid 
down in Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 
695, 35 N. W. 2d 772, which was a case wherein the 
district court gave no reason for its order granting a 
new trial. They are the following: 

“Tf the trial court gave no reasons for its decision, then 
the appellant meets the duty placed upon him when he 
brings the record here with his assignments of error and 
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submits the record to critical examination with the con- 
tention that there was no prejudicial error. The duty 
then rests upon the appellee to point out the prejudicial 
error that he contends exists in the record and which 
he contends justifies the decision of the trial court. The 
appellant then in reply has the right, if he desires, of 
meeting those contentions. 

“Those errors will then be considered and determined 
here so far as necessary to the appeal, subject, of course, 
to the right to notice and consider plain errors not 
assigned. 

“Where testimony is offered and admitted in evidence 
without objection being made thereto, error cannot be 
predicated thereon on appeal. The rule applies to the 
district court when reviewing its own proceedings on 
motion for a new trial.” See, also, Pongruber v. Patrick, 
157 Neb. 799, 61 N. W. 2d 578; Fuss v. Williamson, 159 
Neb. 525, 68 N. W. 2d 139; Gain v. Drennen, 160 Neb. 263, 
69 N. W. 2d 916; Borsen v. Moskowitz, 163 Neb. 223, 79 
N. W. 2d 178; Maska v. Stoll, 163 Neb. 857, 81 N. W. 2d 
571; Hilligas v. Farr, 171 Neb. 105, 105 N. W. 2d 578; 
Law v. Gilmore, 171 Neb. 112, 105 N. W. 2d 595; Haith 
v. Prudential Ins. Co., 171 Neb. 281, 106 N. W. 2d 169: 
Barker v. Wardens & Vestrymen of St. Barnabas Church, 
171 Neb. 574, 106 N. W. 2d 858. 

In pursuance of the requirements of these rules the 
plaintiffs appealed and as grounds for reversal by assign- 
ments of error they state (1) that the court erred in 
sustaining the defendant’s motion for new trial, and (2) 
that there was no error prejudicial to defendant in the 
admission of evidence. They relied in their briefs on 
their proof of damage, which has been adverted to here- 
in, and argument the effect of which was to say that no 
prejudicial error was committed in the admission of 
evidence. 

The defendant in its brief set forth nothing in the 
nature of specific reason in support of the order vacating 
the verdict and judgment and granting a new trial. The 
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motion for new trial contained 13 assignments of error, 
but only one of them is considered specifically in the 
brief. That one is to say that the court erred in giving 
instruction No. 2. Others which are argued generally 
are (1) that the verdict and judgment are not sus- 
tained by sufficient evidence; (2) that the verdict is 
clearly wrong in that it indicates that it was found 
through passion, prejudice, mistake, and other means 
not apparent in the record; (3) that there were errors 
in ruling on admissibility of evidence; and (4) that the 
verdict is excessive and not supported by competent 
evidence. 

For the second of these four there is no basis in the evi- 
dence at all. An affidavit is found in the transcript 
which for reasons already stated may not be regarded 
for any purpose, but even if it could, nothing is con- 
tained in it which would support the contention made. 

As to the third, the record has been searched and no 
incidents of erroneous admissions of evidence have been 
found. 

The first and fourth will be considered together. They 
are related to the sufficiency and competency of the 
evidence to sustain the verdict. The competency of 
the evidence for the plaintiffs has not been brought into 
question. Under the rules already stated the question of 
competency is not available to the defendant. 

There being no question of competency to be con- 
sidered, in the light of the record made, the question of 
the sufficiency of the evidence was one for submission 
to and determination by the jury. 

This court has said with reference to verdicts of 
juries in actions for damages on account of condemnation: 
“Where a verdict of a jury is clearly against the weight 
and reasonableness of the evidence it will be set aside 
and a new trial granted.” Twenty Club v. State, 167 Neb. 
37, 91 N. W. 2d 64. See, also, Leffelman v. City of Hart- 
ington, 173 Neb. 259, 113 N. W. 2d 107. 

In Langdon v. Loup River Public Power Dist., 144 
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Neb. 325, 13 N. W. 2d 168, it was pointed out that in a 
condemnation action the weight and credibility of testi- 
mony of either lay or expert witnesses regarding value 
of land taken or value of remainder immediately before 
and immediately after taking is for the jury. 

In Medelman v. Stanton-Pilger Drainage Dist., 155 
Neb. 518, 52 N. W. 2d 328, it was said: “Under ordinary 
circumstances expert opinion evidence is to be con- 
sidered and weighed by the triers of fact like any other 
testimony.” 

As to the attitude to be taken by this court on review 
of the verdict of a jury in a condemnation action, it 
was said in Kennedy v. Department of Roads & Irriga- 
tion, 150 Neb. 727, 35 N. W. 2d 781: ‘The amount of 
damages sustained by a landowner for a right-of-way 
condemned across his land is peculiarly of a local na- 
ture to be determined by a jury and this court will not 
ordinarily interfere with the verdict if it is based upon 
the testimony. 

“When the evidence is conflicting, the verdict of the 
jury will not be set aside unless it is clearly wrong.” 

From an analysis of the record in the case here it 
cannot be said that the verdict of the jury was clearly 
against the weight and reasonableness of the evidence. 
The qualifications of the opposing experts must be re- 
garded as sufficient and nothing appears the effect of 
which is to challenge their credibility. The testimony 
of the two co-owners was based on a knowledge of the 
property, its surroundings, and probable uses. The evi- 
dence of damages was widely conflicting, but there is 
nothing in the record to justify a finding that the dam- 
age fixed by the jury was clearly wrong. The general 
argument of the defendant presented with reference to 
assignments of error contained in the motion for new 
trial is without substantial basis 

As pointed out objection was made in the motion for 
new trial to instruction No. 2 which was given. In- 
struction No. 3 also was objected to in the motion for 


VoL. 175] JANUARY TERM, 1963 149 


Connor y. State 


new trial but no objection to it is presented here. The 
_ two instructions however must be considered together. 

Instruction No. 3 declared the basis for the ascertain- 
ment of the right of recovery in the case of the absolute 
taking of property in a condemnation action. No fault 
is found with this declaration. 

Instruction No. 2 declared that 4.74 acres were so 
taken and that the plaintiffs were entitled to recover 
for this. The declaration is correct. 

-This instruction called attention to the fact that an 
easement over 2.48 acres was also condemned. The 
jury was told that the measure of damage was the dif- 
ference in value before and after taking. This is cor- 
rect and it is not otherwise contended. 

The instruction called attention comprehensively to 
the fact that by the condemnation proceeding 3.21 acres 
of the original total land area remained and, if this 
was damaged, the measure of the damage was the differ- 
ence between the value before and after taking of the 
other land and of the easement. It is not contended that 
this is not the proper measure for this. 

The instruction was not erroneous particularly when 
analyzed and construed in the light of other instructions 
and proper principles of law about which there is no 
dispute. 

There remains only for consideration the rule that this 
court has the right to consider plain errors not assigned 
and to adjudicate accordingly. In this case no such 
errors have become apparent. ; 

In the light of the record which is before this court 
the conclusion reached is that the judgment of the dis- 
trict court setting aside the verdict of the jury and the 
judgment rendered thereon, and the order granting a 
new trial, were erroneous. 

Accordingly the judgment of the district court is re- 
versed and the cause remanded with directions to rein- 
state the verdict of the jury and the judgment thereon. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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InN RE APPLICATION OF YELLOW CAB COMPANY ET AL. 
YELLOW Cas COMPANY ET AL., APPELLANTS, v. NEBRASKA 


STATE RAILWAY COMMISSION, APPELLEE. 
120 N. W. 2d 922 


Filed April 5, 1968. No. 35350. 


1. Public Service Commissions: Appeal and Error. An order of 
the Nebraska State Railway Commission which fails to make 
findings of ultimate facts is irregular and will be set aside 
upon appeal. 

2. Public Service Commissions. The term “agencies” set out in 
the title to L. B. 862, Laws 1959, chapter 456, page 1510, in- 
cludes the Nebraska State Railway Commission. 

8. Constitutional Law: Statutes. If an act has but one general 
object, no matter how broad that object may be, contains no 
matter not germane thereto, and the title fairly expresses the 
subject of the bill, it does not violate Article III, section 14, 
of the Constitution of Nebraska, providing that no bill shall 
contain more than one subject and the same shall be clearly 
expressed in the title. 

L. B. 362, set out in Laws 1959, chapter 456, 

page 1510, is not in violation of Article III, section 14, of the 

Constitution of Nebraska, providing that no bill shall contain 

more than one subject because its provisions apply to the 

Nebraska State Railway Commission and other administrative 

agencies. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Carl E. Sanden and Clarence A. Davis, for appellants. 


Clarence A. H. Meyer, Attorney General, Homer G. 
Hamilton, and Clarence E. Danley, for appellee. 


Heard before WuitTe, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 

The Yellow Cab Company and Lincoln Cabs, Inc., 
doing business as Capital Cab Company, both corpora- 
tions, each engaged in doing business in Lincoln, Lan- 
caster County, Nebraska, joined in this proceeding by 
filing an application before the Nebraska State Railway 


VoL. 175] JANUARY TERM, 1963 151 


Yellow Cab Co. v. Nebraska State Railway Commission 


Commission, hereinafter referred to as. the commission. 

Their purpose was to secure an order of the commis- 
sion to effectuate a change in the rates permitted to be 
charged for their services to those using their taxicabs. 
The proposed changes will not be set out herein except 
to say they resulted in reducing the fares on very short 
trips, raising them in a large number of longer trips, 
and in raising the rates charged for waiting time. 

Due notice of the hearing on the application which 
was set for August 4, 1961, at 9 a.m., was given by the 
commission and no one appeared to contest the same. 
Thereupon, on the day set a hearing was had on the 
application and evidence was adduced by the applicants. 
The evidence consisted in part of summaries of the appli- 
cants’ business operations tending to show that except in 
certain years they were operating at a loss. On Sep- 
tember 20, 1961, the commission ordered the application 
to be referred to the motor transportation department 
for further hearing. On November 8, 1961, the commis- 
sion entered an order requiring the applicants to furnish 
certain additional listed information by way of exhibits 
or otherwise, which were thereafter furnished. In the 
meantime the hearing was continued until February 6, 
1962, and notice given accordingly. 

On that day further evidence was produced by the 
applicants, including exhibits containing the several 
items of information requested by the commission. This 
was followed by evidence by an expert certified public 
accountant and attorney employed by the commission, 
consisting largely of his report, testimony given by him 
in regard thereto, the results of his examination of the 
applicants’ exhibits, and his conclusions made therefrom. 

On April 20, 1962, the examiner filed his report and 
recommendations which, aside from reciting the com- 
mission’s action in bringing the matter to trial and hold- 
ing of hearings, concluded only with a finding that the 
report and recommendations of the expert may be of 
considerable help in determining a method of book- 
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keeping whereby the commission can give a fair decision 
upon the matters. It stated that while he was sure the 
applicants were complying with bona fide accounting 
procedures for federal tax purposes, it is questionable 
whether those procedures were acceptable for rate-mak- 
ing purposes. It made no further finding of fact and 
recommended only that the commission “follow that 
accounting procedure which must (sic) correctly assists 
in presenting an undistorted picture whereby a rate 
base may be established. * * * On the basis of facts 
brought out at the hearing, it would not be consistent 
with the public interest to grant the present application.” 

On May 2, 1962, the commission entered its order re- 
fusing authority to change the rates as requested. The 
order failed to make findings of fact but merely found 
that the applicants had failed to prove that the proposed 
change of rates was necessary and that it would not be 
consistent with the public interest to grant the appli- 
cation. 

Applicants timely filed a petition for rehearing and 
a supplemental motion in support thereof. The petition 
and motion being overruled, the applicants have brought 
the matter to this court by appeal. 

Applicants as appellants assign as error of the com- 
mission its failure to make any findings of fact as re- 
quired by section 84-915, R. S. Supp., 1961, or findings 
of fact concerning a rate base upon which rates might be 
determined. There are other errors assigned based on 
claims by the applicants of supposed erroneous factual 
decisions of the commission drawn from the evidence 
before it. In view of the absence of findings of fact 
errors, if any, in this respect cannot be considered by 
this court on appeal. 

In Basin Truck Co. v. All Class I Rail Carriers, 172 
Neb. 28, 108 N. W. 2d 388, this court said: “An order of 
the Nebraska State Railway Commission which fails to 
make findings of ultimate facts is irregular and will be 
set aside upon appeal.” 


VoL. .175] JANUARY TERM, 1963 153 
Yellow Cab Co. v. Nebraska State Railway Commission 


In the cited case the court pointed out that in case the 
commission made no findings of fact as.required by sec- 
tion 84-915, R. S. Supp., 1961, there is no basis upon 
which to review the order of the commission and to de- 
termine whether it is reasonable or arbitrary. 

The commission, as appellee herein, however contends 
that it is not required to make findings of fact in this 
case and now urges this court to overrule the case of 
Basin Truck Co. v. All Class I Rail Carriers, supra, basing 
its argument on three propositions. 

First, it alleges that section 84-915, R. S. Supp., 1961, 
when read in pari materia with section 84-901, R. S. 
Supp., 1961, does not include or apply to permits, certi- 
ficates of public convenience and necessity, franchises, 
rate orders, and tariffs, or any rules of interpretation 
thereof. The commission cites as its principal authority 
for this proposition, City of Scottsbluff v. United Tel. 
Co. of the West, 171 Neb. 229, 106 N. W. 2d 12, quoting at 
length from that opinion. An examination of the hold- 
ing in the cited case shows that the court was interpret- 
ing sections 84-901 to 84-908, R. R. S. 1943, as they ex- 
isted previously to the amendatory statute contained in 
Laws 1959, chapter 456, page 1510, now sections 84-901 
and 84-909 to 84-915, R. S. Supp., 1961. The act at the 
time of the decision in the cited case by the express terms 
of subdivision (2) of section 84-901, R. R.S. 1943, defining 
the meaning of the word “rule,” did not affect regulations 
concerning the internal management of the agency not 
affecting private rights or interests, and did not affect 
rate tariffs and any rules of interpretation thereof. Nei- 
ther did it have provisions concerning contested cases 
such as now exist in section 84-915, R. S. Supp., 1961. 
In the case of City of Scottsbluff v. United Tel. Co. of 
the West, supra, the court had before it a case involving 
rates as affected by an occupation tax ordinance of the 
City of Scottsbluff. The city contended the provisions 
of sections 84-901 to 84-908, R. R. S. 1943, as they then 
existed, requiring an agency’s rules to be filed with 
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the Secretary of State, applied to the rate questions 
under consideration. This court in that case properly 
held that those sections then under consideration had no 
application to such matters. 

By Laws 1959, chapter 456, section 8, page 1513, section 
84-915, R. S. Supp., 1961, was added with other sec- 
tions. It reads in part as follows: “Every decision and 
order adverse to a party to the proceedings, rendered 
by an agency in a contested case, shall be in writing 
or stated in the record and shall be accompanied by 
findings of fact and conclusions of law. The findings 
of fact shall consist of a concise statement of the con- 
clusions upon each contested issue of fact.” Section 84- 
901, R. R. S. 1948, was amended also by section 1 of 
Laws 1959, chapter 456, page 1510, and in addition to 
that portion defining the word “Rule” as used in the 
act, a third provision was added to that section as fol- 
lows: “(3) Contested case means a proceeding before 
an agency in which the legal rights, duties, or privi- 
leges of specific parties are required by law or consti- 
tutional right to be determined after an agency hearing.” 
These sections, 84-901 and 84-915, R. S. Supp., 1961, 
clearly apply to decisions of the commission and require 
that its decisions in rate cases contain findings of fact 
and conclusions of law. 

The commission however argues that if sections 84-901 
and 84-915, R. S. Supp., 1961, when construed together 
require that the commission make such findings of fact 
and conclusions of law, the act insofar as it applies to the 
commission is unconstitutional. It does not dispute the 
power of the Legislature to regulate the commission but 
contends the enactment of these sections by L. B. 362 
set out in Laws 1959, chapter 456, page 1510, was in vio- 
lation of Article III, section 14, of the Constitution of 
Nebraska. This it asserts is because the title to the 
act is not sufficient to include regulations affecting it and 
that if it is broad enough to include regulation of the 
commission the bill then contains more than one subject. 
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A quotation, in part, of the title to L. B. 362, as it 
appears in Laws 1959, chapter 456, page 1510, follows: 
“AN ACT to amend section 84-901, Reissue Revised Stat- 
utes of Nebraska, 1943, relating to state officers; to de- 
fine and redefine terms; to provide a construction clause 
as prescribed; to provide a uniform procedure for pro- 
ceedings before administrative agencies; to provide for 
the adoption of rules of agencies; * * * to provide proce- 
dures for the conduct of contested cases before agencies; 
* * * to provide for the issuance of decisions or orders 
by agencies * * *; to provide that this act shall be inde- 
pendent and cumulative of existing laws; and to repeal 
the original section.” 

The commission’s second contention therefore is that 
the inclusion of regulations concerning it in L. B. 362, 
set out above, renders the provisions affecting it uncon- 
stitutional because this title cannot be said to include 
it. This is because the title purports to make rules and 
regulations in regard to administrative agencies. It 
argues that the commission is not an administrative 
agency but has independent legislative, judicial, and ex- 
ecutive or administrative powers. It urges the Legis- 
lature must act with specific reference to it in order 
that it be affected. The commission cites in support of 
this theory, In re Lincoln Traction Co., 103 Neb. 229, 
171 N. W. 192, where this court held the commission, 
under Article IV, section 20, of the Constitution of Ne- 
braska, did have powers attributable in certain areas to 
all three departments of government. 

The fact that the commission has certain legislative 
and judicial powers which may distinguish it in certain 
respects from other agencies which exercise purely ad- 
ministrative powers does not prevent it from being an 
agency of the state in a broad sense. That the Legisla- 
ture intended the provisions of Laws 1959, chapter 456, 
page 1510, to apply to the acts of the commission cannot 
be doubted from its definition of an agency set out in sub- 
division (1) of section 84-901, R. S. Supp., 1961. It seems 
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clear also that in the title to L. B. 362, Laws 1959, 
chapter 456, page 1510, the Legislature used the term 
“agencies” in the broadest sense. It refers to adminis- 
trative agencies at first and thereafter simply to agencies. 
The Supreme Court of Wisconsin in construing a simi- 
lar act in Clintonville Transfer Line, Inc. v. Public Serv- 
ice Commission, 248 Wis. 59, 21 N. W. 2d 5, said: “We 
find it necessary to advert to one other matter. The 
Public Service Commission is an agency within the 
definition of that term found in ch. 227, Stats., relating 
to administrative procedure and review and its proceed- 
ings are governed by the provisions of that chapter. It 
should proceed accordingly. Sec. 227.13 Stats., provides: 
‘Every decision of an. agency in a contested case shall be 
in writing accompanied by findings of fact and conclu- 
sions of law. The findings of fact shall consist of a 
concise and separate statement of the ultimate conclu- 
sions upon each contested issue of fact without recital of 
evidence.’” In Trybulski v. Bellows Falls Hydro Elec- 
tric Corp., 112 Vt. 1, 20 A. 2d 117, after holding its 
powers, though to a certain extent legislative and judi- 
cial, were validly vested in it under the Constitution, 
further held that the public service commission of that 
state was to be classed as an “agency” of the Legislature 
and is not a “court” in the strict sense. In Lennox v. 
Housing Authority of the City of Omaha, 137 Neb. 582, 
290 N. W. 451, this court said: “The constitutional pro- 
vision does not require that the title be a synopsis of the 
law. The purpose of the constitutional inhibition was to 
prevent surreptitious legislation by advising legislators 
of the nature of the measures they are called upon to 
support or oppose. If by a fair and reasonable construc- 
tion the title calls attention to the subject-matter of the 
bill, it may be said that the object is expressed in the 
title.” In view of the broad meaning of the term 
“agency” applied by courts to regulatory bodies we are 
satisfied the title to this act clearly includes the com- 
mission as one of the agencies to be regulated. In the 
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present case we hold that the term “agencies” as.set 
out in the title to L. B. 362, Laws 1959, chapter 456, 
page 1510, includes the Nebraska State Railway Com- 
mission. 

. The commission’s third contention is that L. B. 362, as 
set out in Laws 1959; chapter 456, page 1510, is uncon- 
stitutional in that it contains more than one subject in 
violation of Article III, section 14, of the Constitution of 
Nebraska. Again it asserts that the commission is 
more than an administrative agency and has been held 
to have both judicial and legislative powers under the 
Constitution. It then urges that to include in one legis- 
lative bill the regulation of the commission and other 
administrative agencies of the state is to violate the 
provisions of Article III, section 14, of the Constitution 
of Nebraska, providing that no bill shall contain more 
than one subject. 

It seems clear that the general purpose of the act is to 
regulate matters of procedure before all state agencies. 
We have hitherto discussed and decided that the com- 
mission is an agency of the state. - 

In Nebraska Mid-State Reclamation Dist. v. Hall 
County, 152 Neb. 410, 41 N. W.'2d 397, the court quoted 
other cases and adopted their holdings as follows: “ ‘Tf 
‘an act has but one general object, no matter how broad 
that, object may be, and contains no matter not germane 
thereto, and the title fairly expresses the subject of the 
pill, it does not violate section 14, art. III of the Con- 
stitution, - providing that no bill shall contain more than 
one subject and the same shall be clearly expressed in 
the title.’ Beisner v. Cochran, 138 Neb. as 293 N. W. 
289.” 

Having carefully considered the statute in controversy, 
we are convinced that L. B. 362, Laws 1959, chapter 456, 
page 1510, is not in violation of Article III, section 14, 
of the Constitution of Nebraska, providing that no bill 
shall contain more than one subject because its pro- 
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visions apply to the Nebraska State Railway Commission 
and other administrative agencies. 

Having found the enactment of the legislative acts 
under consideration constitutional, we hold that the 
provisions of section 84-915, R. S. Supp., 1961, apply to 
the commission’s decision rendered herein. As hitherto 
held in Basin Truck Co. v. All Class I Rail Carriers, supra, 
in the absence of such findings of fact, there is no basis 
upon which to review the order of the commission and 
to determine whether it is reasonable or arbitrary. 

Therefore, for want of such findings of fact, the order 


is reversed. 
REVERSED. 


FRANKLYN H. RAYMOND, APPELLEE, v. ALBERT A. COTNER 


ET AL., APPELLANTS. 
120 N. W. 2d 892 


Filed April 5, 1963. No. 353862. 


1. Habeas Corpus: Parent and Child. Where the custody of a 
minor child is involved in a habeas corpus action the custody 
of the child is to be determined by the best interests of the 
child, with due regard for the superior rights of a fit, proper, 
and suitable parent. 

2. Parent and Child. The courts may not properly deprive a 
parent of the custody of a minor child unless it is affirmatively 
shown that such parent is unfit to perform the duties imposed by 
the relationship, or has forfeited that right. 

. The right of a parent to the custody of his minor 

child is not lightly to be set aside in favor of more distant rela- 

tives or unrelated parties, and the courts may not deprive a 

parent of such custody unless he is shown to be unfit or to have 

forfeited his superior right to such custody. 


Appeal from the district court for Cass County: Joxun 
M. Dierks, Judge. Affirmed. 


Francis M. Casey, Thomas Conis, and Guy C. Cham- 
bers, for appellants. 
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Richard J. Spethman and Gross, Welch, Vinardi, Kauff- 
man, Schatz & MacKenzie, for appellee. 


Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


CARTER, J. 

This is a suit in habeas corpus brought by Franklyn 
H. Raymond, the father of Lin Dee Raymond, against 
Albert A. Cotner and Edna L. Cotner, the maternal 
grandparents of the child, to obtain the custody of the 
child. The trial court awarded the custody of Lin Dee 
Raymond to her father and the grandparents have 
appealed. 

The evidence shows that plaintiff and Charlotte Cotner 
were married on October. 23, 1945. On December 5, 
1950, a child, Lin Dee Raymond, was born to this union. 
On March 12, 1952, a decree of divorce was granted to 
Charlotte Raymond by the terms of which she was 
granted the custody of Lin Dee Raymond, then approxi- 
mately 15 months of age. The right of visitation at rea- 
sonable times and places was granted to the father. 
The decree also awarded child support to the mother in 
the amount of $40 per month, payable $10 per week. 

At the time of the separation of the parties, which oc- 
curred shortly after the birth of the child, they resided 
in Pacific Junction, Iowa. After separating from the 
plaintiff, Charlotte Raymond returned to the home of 
her parents near Plattsmouth, Nebraska, where she and 
the child resided until Charlotte’s death on November 
11, 1961. Immediately following the death of Charlotte 
Raymond plaintiff demanded the custody of Lin Dee 
Raymond, which was refused by the defendants. On 
March 23, 1962, this habeas corpus action was filed. 

The evidence shows that plaintiff is 37 years of age. 
He was born in Pacific Junction, Iowa, and has lived 
there most of his life. He was graduated from high 
school, which is the extent of his formal education. He 
is presently employed as a stationary engineer by a 
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contracting firm engaged in the construction of missile 
bases at a wage, of $450 per month. He owns his home 
in Pacific Junction, which he purchased in 1957 for 
$3,500; all of which has been paid. The home is a two- 
story frame house; having 10 rooms, four of which are 
bedrooms. It is equipped with a furnace and a private 
water and sewerage system. 

On May 22, 1953, plaintiff was. married to Marcella 
Cuhel, who has a 12-year-old daughter by a previous 
marriage. This daughter of Marcella’s was adopted by 
the plaintiff and lives in the family home.’ Two children 
were born of the marriage, Larry age 6 and John age 8 
years, who also live in the home. Marcella is..33 years 
of age and testified that she will care for Lin Dee. and 
give her the same care and affection as the other chil- 
dren: She testified that plaintiff is a good husband and 
father, who. provides well for his family. There is evi- 
dence that Marcella is neat and clean and keeps the home 
in good order. The children in the home are well cared 
for. They attend school and Sunday School regularly. 
The home is described by third persons as a good Chris- 
tian home. 

The evidence shows that plaintiff has paid child sup- 
port for Lin Dee as it became due, as required by the 
divorce decree. Plaintiff testified that he saw Lin Dee 
three or four times a year when she was very small. 
He has not seen her in the last 9 or 10 years because, as 
he says, his former wife thought it would be best that 
he not doso. The evidence shows that his parents visited 
Lin Dee at the home of her maternal grandparents on 
the average of once a month, and that he was continu- 
ously informed by them concerning the welfare of the 
child. 

The defendants, whom we shall refer to as the Cot- 
ners, reside on a farm 2 miles west of Plattsmouth, Ne- 
braska. They rent out the farm land and live in the 
farm home. The farm house is about 50 years old, but 
is in good condition. It is an eight-room, frame house 
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which is equipped with lights and an oil burner for heat. 
There are no water or sewerage facilities in the house. 
He owns the farm, which is wholly paid for. The evi- 
dence indicates that the home is clean and well kept. 
The home is described by third persons as a good Chris- 
tian home. 

The evidence shows that Mr. Cotner is 69 years of age 
and is generally in good health for a man of his years. 
He takes Lin Dee to and from school morning, noon, 
and evening. He testified to his intention to make a 
will in favor of Lin Dee. Mrs. Cotner is 67 years of age 
and in good health except for a controlled diabetic con- 
dition. Mr. Cotner testified that plaintiff came to the 
Cotner home on two occasions in an intoxicated condi- 
tion shortly after the divorce was granted. This was 
denied by the plaintiff, who stated that he had never 
been a drinking man. Mr. Cotner also testified that 
plaintiff shook Lin Dee excessively for getting candy 
stain on her snow suit when she was approximately 
18 months old. He further stated that when a specialist 
was needed for Lin Dee at an early age, plaintiff stated 
that he had no money and would not be responsible for 
the expense. Plaintiff stated that she was taken to a 
child specialist in Omaha and that he paid Charlotte 
the $15 doctor bill the following week. Mrs. Cotner 
testified to the incident relating to the employment of 
the child specialist. She stated that Charlotte and Lin 
Dee lived with them until Charlotte’s death. She cared 
for the child while Charlotte was working, which was 
most of the time after Lin Dee became 3 years old. 

The Cotners testified that they had great affection 
for the child and that they had the means and desire 
to raise and educate her. They testified that they had 
never forbidden the plaintiff to see the child, nor did 
they ever say anything to prejudice the child against 
her father. They have the feeling that the plaintiff did 
not treat the child properly and are convinced that the 
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best interests of the child require that: she remain -in 
their care. 

Lin Dee Raymond was 1 years of age at the time of the 
trial. She was not in good health for 6 months after 
her birth but is presently in good health:. There is some 
evidence that she became emotionally upset when in- 
formed that her father wanted to take her into his home. 
She attends school regularly and her school reports in- 
dicate she is a very good student. She was called as a 
witness and testified to her affection for the Cotners. 
She testified to the things provided for her: care, com- 
fort, and amusement. She said she had never seen her 
father until the day of the trial and that he was a com- 
plete stranger to her. She further stated that she was 
very happy with her grandparents, the Cotners, and that 
she did not want to leave them and go with her father, 
whom she does not know. 

The evidence sustains the following conclusions: Both 
the plaintiff and the defendants are suitable and fit 
persons to have the care and custody of Lin Dee Ray- 
mond. Both the plaintiff and defendants have suitable 
homes for caring for her. Both plaintiff and defendants 
have the means of supporting her. Both plaintiff and 
defendants live in communities which. provide proper 
school and church facilities. Both plaintiff and defend- 
ants desire the custody of the child in order to properly 
train, educate, and provide the needs and comforts of 
this motherless 11-year-old girl. The problem confront- 
ing this court, as it was in the trial court, is the deter- 
mination of what is best for Lin Dee Raymond under 
such circumstances. 

The applicable law to a case such as we have before 
us may be summarized as follows: When the custody 
of a minor child is involved in a habeas corpus action, 
the custody of the child is to be determined by the best 
interests of the child, with due regard for the superior 
rights of a fit, proper, and suitable parent. The courts 
may not properly deprive a parent of the custody of a 
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-minor child unless it is affirmatively shown that such 
parent is unfit to perform the duties imposed by the 
relationship, or has forfeited that right...Williams v. 
Williams, 161 Neb. 686, 74 N. W. 2d -543; Caporale v. 
Hale, 169 Neb. 751, 100 N. W. 2d 847.: The right of par- 
ents to the custody of minor children of tender years is 
not to be lightly set aside and the court may not deprive 
parents of such custody. unless they are shown to be 
unfit to perform the duties imposed by that relation- 
ship, or have forfeited their right. Osterholt v. Oster- 
holt, 173 Neb. 683, 114 N. W. 2d 734; State v. Gross, 173 
. Neb. 536, 114 N. W. 2d 16. A decree of divorce, which 
awards the custody of a minor child to the mother and 
in which there is no finding of unfitness of the father, 
does not deprive the father of the natural right of cus- 
tody of his child except as against the mother. In re 
Guardianship of Peterson, 119 Neb. 511, 229 N. W. 885. 

It is true that the rights of a father to the custody 
of his minor child, upon the death or unfitness of the 
mother to whom legal custody was granted, may be 
defeated by his abandonment of the child, his complete 
indifference to its welfare, or by his own unfitness to 
have its custody. When the superior right of the father 
has been forfeited, the natural right of a father to have 
the custody of his minor child must give way to the 
best interests of the child, even though it results in 
placing the custody of the child in more distant rela- 
tives or unrelated persons. See, Gorsuch v. Gorsuch, 
on rehearing, 143 Neb. 578, 11 N. W. 2d 456; Williams 
v. Williams, supra. 

The evidence shows that plaintiff and defendants have 
. suitable homes in which to care for this young girl. There 
is no evidence that the Cotners have failed in any respect 
in caring for her. They are suitable and fit persons to 
have her. care and custody. The plaintiff is likewise a 
suitable and fit person to have the care and custody of 
his 11-year-old daughter. The decision must therefore 
rest on other considerations.’ 
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The father has a superior right to the custody of his 
daughter, unless he has forfeited that right. The issue 
resolves itself into the question of whether or not he has 
forfeited his natural right as the girl’s father to have 
her custody. The evidence shows that the father has a 
good, well-kept home. His wife said she is willing to 
care for Lin Dee the same as the other children in the 
home. The step-sister and two half brothers in plain- 
tiff’s home would afford companionship ordinarily bene- 
ficial to a child of 11 years. The ages of the plaintiff and 
his present wife are a fact in favor of the plaintiff when 
measured against the advanced years of the defendants. 
We find nothing in plaintiff’s home and surroundings 
that mitigates against his right to the child’s custody. 

The plaintiff and Charlotte were divorced on March 
12, 1952, when Lin Dee was 15 months of age. The child 
was properly placed in the care of her mother. Plain- 
tiff was required to provide child support. The plain- 
tiff has made every payment of child support as it 
came due. The plaintiff visited the child when she was 
very small. He has not visited her during the last 9 
years, although he has resided less than 100 miles dis- 
tant. Plaintiff said he did not visit the child for the 
reason that he was requested by Charlotte not to do so 
because she did not believe it to be in the best interest of 
the child. If his failure to visit the child was in de- 
ference to the wishes of Charlotte and what he thought 
was the best interests of the child, an indifference to 
the child’s welfare would not be indicated. The evidence 
shows that plaintiff did keep himself informed of the 
child’s welfare through his own parents, who visited 
the child on an average of once a month. Some evi- 
dence was offered that plaintiff was intoxicated on two 
occasions more than 9 years previous to the trial. Plain- 
tiff denied the truth of this statement. The subsequent 
conduct of the plaintiff as testified to by disinterested 
parties does not support a finding that he used intoxi- 
cants to the detriment of himself or family, if he used 
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them at all. Plaintiff has not failed to support the child. 
He has not abandoned the child. He has not voluntarily 
relinquished the child to the Cotners with the expectation 
that they would furnish care and support. We think the 
evidence shows that plaintiff is a fit and proper person 
to have the custody of his child and that he has done 
nothing that would sustain a finding that he had for- 
feited his superior right to her custody. 

The record shows that the defendants have had the 
child in their home for a period of 10 years and that 
they have become attached to the child. The child has 
also become much attached to them and prefers to re- 
main with them. The unfortunate situation arose, how- 
ever, because the mother, who had the legal custody 
of the child, took her there. It was not because of any 
consent or abandonment of the child on the part of the 
father. It cannot be said that the natural result of the 
attachment of the grandparents and Lin Dee for each 
other was in any manner the result of a choice on the part 
of the plaintiff. It is one of those domestic situations 
which cause great concern on the part of this court as 
it did the trial court. The case of Baumann v. Baumann, 
169 Neb. 805, 101 N. W. 2d 192, is almost on all fours on 
its facts and result as the case presently before us. The 
reasoning of that case is decisive of the issues raised by 
this appeal. 

The record discloses that the trial court exhaustively 
reviewed the evidence and the law at the time the judg- 
ment was rendered. It indicates a careful considera- 
tion of every pertinent fact. The trial court had the 
opportunity to see and hear the witnesses, an advantage 
which this court does not have. While this court is re- 
quired to try the case de novo on the record, where the 
evidence is in unreconcilable conflict, the findings of 
the trial court with respect thereto are entitled to great 
weight. After a consideration of the evidence, the law, 
and the findings of the trial court as above stated, we 
can find no legal basis for interfering with the judgment 
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of the trial court and its judgment is affirmed.. 
AFFIRMED. . 

Wuite, C. J., SPENCER, and -BOSLAUGH, Ti dissenting. 

We respectfully dissent from the holding of the major- 
ity of the court in this case. The opinion: of the court 
states: ‘When the superior right of the father has been 
forfeited, the natural right of the father to have the 
custody of his minor child must give way-to the best 
interests of the child * * *.” Wesubmit that the state- 
ment quoted is an accurate summarization of the holding 
of the court. We do not agree that it is a correct state- 
ment of the law. We believe that parental rights in 
child custody proceedings are preferential, not absolute; 
and that the rights, desires, and wishes of parents 
should be considered and respected in such proceedings 
except where they conflict with the welfare of the 
children involved. In most cases the best interests of 
the child require that its custody be awarded to its 
parent. The difficulty arises when the best ‘interests 
of the child require that its custody be awarded to some- 
one other than its parent. 

“Wherever a controversy arises between different 
claimants to the custody of a child, the probable welfare 
of the child is the controlling consideration to which all 
questions of superior legal rights are entirely subordi- 
nated.” 27 Am. Jur., Infants, § 108, p. 829. ‘The court, 
in passing upon the writ in a case involving the custody 
of a child, deals with a matter of an equitable nature; 
it is not bound by any mere legal right of parent or 
guardian, but is to give his or her claim to the custody of 
the child due weight as a claim founded on human nature 
and generally equitable and just. Therefore, these cases 
are decided not upon the legal right of the petitioner to 
be relieved from unlawful imprisonment or detention, 
as in the case of an adult, but on the court’s view of the 
best interests of those whose welfare requires that’ they 
be in custody of one person or another; and hence, a 
court is in no case bound to deliver a child into the 
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custody of any:-claimant or of any person, but should, in 
the exercise of a.sound discretion, after a careful con- 
sideration of the facts, leave it in such custody as the 
welfare of. the child. at the time appears to require. In 
short, the .child’s welfare is the supreme consideration, 
irrespective of the rights and wrongs of its contending 
parents, although the natural rights of the parents are 
entitled to due consideration.” 25 Am. Jur., Habeas 
Corpus, .§ 80, p. 204. 

In an early case, Sturtevant v. State ex rel. Havens, 15 
Neb. 459, 19 N. W. 617, 48 Am. R. 349, this court held 
that in a controversy for the custody of a child the order 
of the court should be made with a single reference to the 
best interests of the child. This court stated: “Were the 
question of the right of the father the only question to 
be considered, we should, perhaps, coincide with the 
conclusions of Jaw as stated by the district court. It is 
true this legal right was at one time, in the early history 
of our jurisprudence, fully recognized both by the courts 
of England and of this country; and it is, in part, made 
the law of this state by section 6, chapter 34 of the Com- 
piled Statutes, which provides that, “The father of the 
minor, if living, and in case of his decease, the mother, 
while she remains unmarried, being themselves respec- 
tively competent to transact their own business, and not 
otherwise unsuitable, shall be entitled to the custody of 
the person of the minor and to care for his education.’ 
* * * Tt is true that this section is declarative of the 
law in its general sense, but we cannot agree with the 
defendant’s counsel and decide the cause upon the rule 
there laid down, unaided by recent judicial decisions or 
the circumstances of the case. But rather, taking our 
statute as a general guide, we will look to the particular 
necessities of the case and give our special attention to 
the best interests of the child about whom this unfor- 
tunate controversy has arisen. * * * From a careful 
examination of the authorities at our command we think 
the prevailing rule in this country may be briefly stated 


168 NEBRASKA REPORTS [Vou. 175 
Raymond v. Cotner 


to be, that in controversies similar to this, especially 
where the infant is of the tender age of the one contended 
for, the court will consider only the best interest of the 
child, and make such order for its custody as will be for 
its welfare, without any reference to the wishes of the 
parties.” 

The Sturtevant case was followed for many years. In 
recent years the court has qualified the rule of the Stur- 
tevant case by stating that custody is to be determined 
by the best interests of the child “with due regard for 
the superior rights of fit, proper, and suitable parents.” 
Apparently this statement of the rule had its origin in 
a supplemental opinion in Gorsuch v. Gorsuch, 143 Neb. 
978, 11 N. W. 2d 456. See, also, Lakey v. Gudgel, 158 
Neb. 116, 62 N. W. 2d 525, in which the court announced 
that Kaufmann v. Kaufmann, 140 Neb. 299, 299 N. W. 
617, was overruled to the extent that it was in conflict. 

In the case at bar the court now holds that a parent has 
a superior right to custody and that the best interests 
of the child shall not be considered unless the right of the 
parent has been forfeited. “Due regard” has become 
“absolute right” and the right of the parent is the con- 
trolling and mandatory consideration, unless the court 
finds affirmatively that the superior right has been for- 
feited. The judicial point of origin of “the best interests 
of the child” is only reached after the elimination, by 
forfeiture, of the absolute right to have the custody of 
the child. We submit that judicial eyes should be open 
at all times to the paramount and overriding considera- 
tions of the best interests of the child. We do not quarrel 
with the proposition that the parental and blood relation- 
ship is normally a most potent producer of the care, love, 
and affection which is vital to the best interests of a 
child, and that such relationship should be given highly 
preferential consideration. We do quarrel with elevating 
a highly preferential consideration to the level of ab- 
solute right. Besides creating a judicial blindness as to 
the true considerations present, it results in a tortuous 
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wrestling with the narrowed legal concept of “fitness” 
of a parent. It results in situations where, in order to 
permit the child to remain in an established and de- 
veloped parental relationship with all that that imports, 
we are forced to strain the evidence in order to find the 
blood parent “unfit.” The harshness and the rigidity 
of the old common law rule was-carefully examined and 
rejected in the early history of our law in this state. 
It would seem now that the court returns to the com- 
mon law rule of the early cases discussed in the Sturte- 
vant and Kaufmann cases. 

The district judge, in announcing his decision in this 
case, made this summary of the evidence of the appel- 
lants: “Now, the evidence on behalf of the grandparents, 
as well as the child, indicates and demonstrates that 
they have become very attached to the child during the 
approximate nine years that the child has made its home 
as a member of their household, and it has been in that 
home that she has largely been reared since she wes 
two years old, and probably to a large extent by the 
grandparents because the mother was working, except 
toward the very end, the mother was actually working 
most of the time up until her last illness. It really is 
the only home, you might say, that the child has ever 
known since she has been old enough to know whcre 
home was. She states she is happy with her grand- 
parents and doesn’t want to leave them and in fact in- 
dicated that she didn’t even know her father, that he 
was a stranger to her.” This statement by the trial court 
is not only borne out conclusively by the record in this 
case, but it may be enlarged by the undisputed evidence 
as to the effect of this fine home and upbringing upon 
the development of the girl. She is a top student in 
school scholastically, is happily adjusted with her friends 
and schoolmates in the community, and is in ideal health. 

The majority opinion orders a destruction and shatter- 
ing of this established home and the love and security 
relationship implicit therein.. The effect of this situation 
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on the girl herself was dramatically illustrated in the 
record. 

Lin Dee L. Raymond testified that the first time that 
she could remember having seen her father, the appellee, 
was when he appeared in court on May 28, 1962. The 
appellee admitted that the last time he had seen Lin Dee, 
before the trial, was in December 1953. 

Lin Dee’s mother died on November 11, 1961. Shortly 
thereafter Lin Dee learned that her father wanted to 
obtain custody of her. Lin Dee became worried and de- 
pressed, and on November 26, 1961, the appellants took 
Lin Dee to a physician. The doctor found no organic 
illness and prescribed a sedative. On December 6, 1961, 
her condition had become more serious and she was un- 
able to sleep. On that date the physician prescribed an 
-additional medicine which she takes at night for sleep. 

The opinion of this court holds that this child should 
be taken from a stable and adjusted home where a nor- 
mal parental relationship with love and security attach- 
ments has developed and that she should be thrust into 
a home among complete strangers. Her actual custody, 
control, and supervision will be that of a stepmother 
who has a child by a previous marriage and two children 
by the appellee. The appellee is absent from the home 
7 days at a time on missile base work and is home once 
between each 7 days. 

In this case the child’s happiness and welfare are as- 
sured, for the present at least, if the appellants are 
allowed to retain custody. To make a change in the cus- 
tody would, at best, be an experiment which the court 
has refused in other cases. See, In re Burdick, 91 Neb. 
639, 136 N. W. 988, 40 L. R. A. N. S. 887; Williams v. 
Williams, 161 Neb. 686, 74 N. W. 2d 543. In the Williams 
case, where the grandparents were allowed to retain the 
custody of an 8-year-old boy as against his father, this 
court said: ‘“A court may well hesitate to take the child 
from such surroundings to try an experiment elsewhere.” 

We would find that Lin Dee should be allowed to re- 


Vou. 175] JANUARY TERM, 1963 an 
Raymond v. Cotner 


main with the appellants at this time. In the event that 
a change of circumstances occurs in the future so that it 
then becomes in the best interest of Lin Dee that a change 
in her custody be made, appropriate proceedings may be 
had at that time. a 

MESSMORE, YEAGER, and Brower, JJ., concurring. 

We quite agree that the effect of the majority opinion 
is to hold that a fit, proper, and suitable parent, who 
has not forfeited his natural right as a parent, has a 
right superior to that of the state to control, rear, and 
educate his own children. It has long been the rule in 
this state that where the custody of a minor child is in- 
volved in a habeas corpus action the custody of the child 
is to be determined by the best interests of the child 
with due regard for the superior rights of a fit, proper, 
and suitable parent. The dissent complains that ‘due 
regard” has become “absolute right.” We accept this 
statement as being correct where the parent is a fit, prop- 
er, and suitable person and has done nothing to forfeit 
his natural right as a parent. 

In the case of Norval v. Zinsmaster, 57 Neb. 158, 77 N. 
W. 373, 73 Am. S. R. 500, this court said: “We are aware 
that this court has several times asserted that in such 
controversies as the present the order should be made 
with sole reference to the best interests of the child. 
But this has been broad language applied to special 
cases. The court has never deprived a parent of the 
custody of a child merely because on financial or other 
grounds a stranger might better provide. The statute de- 
clares and nature demands that the right shall be in the 
parent, unless the parent be affirmatively unfit. The 
statute does not make the judges the guardians of all 
the children in the state, with power to take them from 
their parents, so long as the latter discharge their duties 
to the best of their ability, and give them to strangers be- 
cause such strangers may be better able to provide what 
is already well provided. If that were the law, it would 
be soon changed, by revolution if necessary.” 
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In Clarke v. Lyon, 82 Neb. 625, 118 N. W. 472, 20 
L. R. A. N.S. 171, this court held: “The unfitness which 
deprives a parent of the right to the custody of his chil- 
dren must be positive, and not comparative, and the 
mere fact that the children would be better nurtured or 
cared for by a stranger is not sufficient to deprive the 
parent of his right to their custody.” 

We are in agreement with the dissent that the present 
rule of this court has been followed since Gorsuch v. 
Gorsuch, on rehearing, 143 Neb. 578, 11 N. W. 2d 456, 
decided in 1943. 

The dissent criticises the rigidity of the long-adopted 
rule of this court. The same could be said of the Ten 
Commandments and the Bill of Rights. In cases where 
the rights of a citizen are being protected against the 
power of the state, a precise and unqualified statement of 
the rule, labeled as rigidity by the dissent, is most ap- 
propriate to insure the maintenance of the right. 

Unless the language “with due regard for the superior 
rights of a fit, proper, and suitable parent” means that 
such a parent has a superior right to all others, includ- 
ing the state, the words afford the parent no superior 
right that he can enforce. It is axiomatic that to grant 
a right and withhold a remedy is tantamount to the 
existence of no right at all. 

The dissenting opinion asserts that the transfer of 
Lin Dee to her father is an experiment that should not be 
permitted. If the placing of the child with her own 
father is to be described as an experiment, it is one that 
has proved successful over the years irrespective of the 
fact that a parent occasionally fails in his duties and 
obligations to his child. On the other hand, the leaving 
of the child with her aging grandparents, after she lost 
the love and care of a mother by the latter’s untimely 
death, is likewise an experiment. The dissent states 
that Lin Dee should remain with her grandparents and, 
in the event of a change of circumstances affecting her 
best interests, a change in her custody can be made. 
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The same remedy exists if the father, after obtaining 
custody of his child, fails in his duties and obligations 
to his child. 

This case, stripped of its nonessentials, raises the issue 
as to whether or not the power of the state over minor 
children is superior to that of a parent who has failed 
in no respect in his duties and obligations to his child. 
It is the position of the dissenting opinion that the right 
of the state is superior to the rights of the natural parent, 
however fit, proper, and suitable he may be. It is the 
position of the majority that a fit, proper, and suitable 
father, and not the state, has the primary right to nur- 
ture and rear his child and to direct its training, educa- 
tion, and religious instruction. We assert that the rights 
of the state, exercised by the powers of a court of equity, 
are subordinate to the rights of a parent except where 
the parent is not a fit, proper, or suitable person or has 
forfeited his natural right as a parent. It is our position 
that such a parent is, as a matter of law, the proper 
person to determine the best interests of the child un- 
til it is affirmatively shown that he has become dis- 
qualified from doing so. We submit that the courts 
are not the guardians of all the children in the state. 
The right of a court to assume jurisdiction over minor 
children arises when parents have failed in their respons- 
ibilities or forfeited their natural rights as parents, ex- 
cluding, of course, the determination of which of two 
contesting parents shall have the care and custody of 
their minor children. 
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In RE KAYKA SERAPHINE Grass, Louis DEAN GRASS, AND 
Lois GRASS, NEGLECTED CHILDREN. Mona JANE GRASS 
MorIMotTo ET AL., APPELLANTS, Vv. NEBRASKA CHILDREN’S 
HomMeE SOCIETY ET AL., APPELLEES. 
121 N. W. 2d 26 


Filed April 5, 1963. No. 35380. 


1. Infants: Juvenile Courts. In a proceeding brought under sec- 
tions 43-205 and 43-206, R. R. S. 1948, it is essential to the ju- 
risdiction of the court that service of summons be had upon 
the person or persons having the custody or control of the 
child, or with whom the child may be when the action is 
commenced. 


A temporary interruption of the custody or 
control of a child, without fault on the part of the person having 
its custody or control, will not operate to excuse the failure to 
serve a summons as required by section 43-206, R. R. S. 1943. 

3. Judgments. A judgment which is void for failure to cause a 
summons to be served on a necessary party may be collaterally 
attacked by a petition to vacate the judgment. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Reversed and remanded with 
directions. 


Wright, Simmons & Hancock, for appellants. 


Tracy J. Peycke, Donald L. Wood, and Marvin L. 
Holscher, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

This is an appeal from an order of the district court 
for Scotts Bluff County refusing to vacate a decree by 
which the three children of petitioners were found to 
be neglected children within the meaning of the law, 
and their custody, care, and control placed in the Ne- 
braska Children’s Home Society, Omaha, Nebraska. 

The evidence shows that Mona Grass Morimoto is a 
Sioux Indian who was born on the Sioux Indian Reserva- 
tion. On September 27, 1961, she was married to Louis 
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Morimoto, a farmer of: Japanese descent living neat 
Mitchell, Nebraska. Some 12 years before the trial. in 
the instant case Mona and Louis commenced living to- 
gether as man and wife without going through the for- 
malities of a marriage ceremony. Three children were 
born to this relationship,—Kayka Seraphine, age 6; Louis 
Dean, 3; and Lois, 1. Louis and Mona each testified 
that Louis was the father of the three children. Admit- 
tedly, Mona was unmarried at the time of the births of 
the three children. 

On May 23, 1961, an action was commenced in the 
county court of Scotts Bluff County, the purpose of 
which was to have the children declared to be neglected 
children. Service of: summons was had on Mona, but 
no service of summons or notice was had upon Louis, the 
putative father. An appeal was taken to the district 
court. On September 5, 1961, a hearing was held in the 
district court. The children were found to be neglected 
and custody of the three children was awarded to the 
Nebraska Children’s Home Society. No appeal was taken 
from this order. On February 20, 1962, Mona and Louis 
filed their petition in the district court to procure the 
vacation of the order of September 5, 1961. The trial 
court denied the prayer of the petition. A motion for 
a new trial was filed and overruled. An appeal was 
thereupon taken to this court. — 

The petition to vacate the order of September 5, 1961, 
asserted that the petitioners were ‘prevented by un- 
avoidable casualty and misfortune from defending the 
action and that the order was void in that service of 
summons was not had upon Louis Morimoto, who had 
the actual physical custody of the two older children at 
the time the original action Was commenced. 

Section 43-206, R. R. S. 1943, provides in part: “Upon 
the filing of the complaint, a summons shall issue re- 
quiring the person having custody ‘or control of the 
child, or with whom the child may’ be, to appear with 
the child at a place and time stated in the summons, 
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* * *.”” The evidence shows without dispute that the two 
older children were with Louis Morimoto and in his 
custody and control at the time the original action was 
commenced. 

It is the contention of the State that a natural father 
of an illegitimate child is not a parent within the mean- 
ing of section 43-206, R. R. S. 1943. We point out, how- 
ever, that the claim of the necessity for service of sum- 
mons on Louis Morimoto is based on his having the 
children with him and under his control when the suit 
was commenced, and not on the basis of his relationship 
as father of the illegitimate children. 

It is contended by the State that the acknowledgment 
of paternity by Louis Morimoto is of no import in the 
instant case. Section 13-109, R. R. S. 1943, provides: 
“A person may state in writing that he is the father of 
a child or perform acts, such as furnishing of support, 
which reasonably indicate that he considers himself to 
be the father of such child, and in such case he shall 
be considered to have acknowledged the paternity of 
such child. A child whose parents marry is legitimate.” 

The evidence is undisputed that Louis Morimoto cared 
for and supported these three children from birth. It 
is the contention of the State that section 13-109, R. R. 
S. 1943, imposes duties and obligations on the acknowl- 
edged father of an illegitimate child but grants him no 
rights with relation to the custody of the children. 
This raises a question that is not necessary to a decision 
in this case. The fact remains that Louis Morimoto had 
the actual physical custody of the two older children 
when they were taken into custody by the sheriff. By 
the express provisions of section 43-206, R. R. S. 1943, 
service of summons upon him was necessary to give the 
court jurisdiction by virtue of their being with him and 
under his control when the action was commenced. 

It may be argued that the judgment was valid insofar 
as the award of custody of the youngest child, Lois, was 
concerned. The record shows that Mona was confined 
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in the county jail on the day the original action was 
commenced. She was permitted to keep the child with 
her in the jail, the child being less than three months 
old. The evidence shows that Louis had supported the 
child since birth by paying the laying-in hospital ex- 
penses of Mona when the child was born and affording 
the child support thereafter. He was the acknowledged 
father of the child. His custody and support of the child 
was interrupted when Mona was committed to jail, a 
matter over which he had no control. The temporary 
loss of custody and support while the child was occupy- 
ing the county jail with her mother did not operate to 
divest Louis of the custody and support which he had 
afforded the child since her birth. For all practical pur- 
poses he had the same custody and control of Lois while 
she was occupying the jail with her mother as a matter 
of convenience as he had prior thereto. The evidence 
is not disputed that the child resided on the farm with 
Louis and Mona, and that she was then in the custody 
and under the joint control of Louis and Mona. We 
think it was necessary to the jurisdiction of the court 
to serve a summons on Louis in order to make a valid 
order finding Lois to be a neglected child and to award 
her custody to a third party. We therefore hold that 
in a proceeding under sections 43-205 and 43-206, R. R. 
S. 1948, it is essential to the jurisdiction of the court 
that a summons be served on the acknowledged father 
of an illegitimate child where such father has the cus- 
tody and control of such child, as under the circum- 
stances here shown at the time the action was 
commenced. 

The judgment of the district court, rendered on Sep- 
tember 5, 1961, was therefore void and subject to col- 
lateral attack by a petition to vacate it. For the reasons 
stated, the judgment of the district court is reversed 
and the cause remanded with directions to vacate the 
judgment of September 5, 1961. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Joun K. HAMMER ET AL., APPELLANTS, V.. DEPARTMENT OF 
Roaps, STATE OF NEBRASKA, ET AL., APPELLEES. 
120 N. W. 2d 909 


Filed April 5, 1968. No. 35406. 


1. Constitutional Law: Eminent Domain. There is no constitu- 
tional limitation in this state on the right to take private prop- 
erty for public use under the power of eminent domain, except 
as to the right to just compensation. . 

2. Eminent Domain: Highways. As a general rule, action taken 
by a governmental agency within its legally constituted au- 
thority is presumed to be valid. 

;: The burden to prove otherwise is on the liti- 
gant contesting its validity. 

4. Highways. In designating the highway system of this state, 
as provided by the provisions of sections 39-1301 to 39-1362, 
R. R. S. 1948, the Legislature places a high degree of trust in 
the hands of those officials whose duty it shall be, within the 
limits of available funds, to plan, develop, construct, operate, 
maintain, and protect the highway facilities of this state, for 
present as well as for future uses. ‘ 

5. Estoppel: Municipal Corporations. Ordinarily the doctrine of 
equitable estoppel cannot be invoked against a municipal corpo- 
ration in the exercise of governmental functions but exceptions 
are made where right and justice so demand, particularly where 
the controversy is between one class of the public as against 
another class. 


The doctrine of equitable estoppel may be 
invoked against a municipal corporation where there have been 
positive acts by the municipal officers which may have induced 
the action of a party and where it would be inequitable to 
permit the corporation to stultify itself by retracting what its 
officers had done. 


Appeal from the district court for Buffalo County: 
S. S. Srpner, Judge. Affirmed. 


Tye, Worlock & Knapp and Dier & Ross, for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, William J. Orester, and Ward W. Minor, for 
appellees. 


Heard before WHITE, C. J.; CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 
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SPENCER, J. 

This is an action brought by John K. Hammer, Fran- 
cis L. Richards, and Richard A. Dier, appellants, herein- 
after referred to as plaintiffs, to enjoin the Department 
of Roads, State of Nebraska, and City of Kearney, from 
denying them access to a portion of a controlled access 
highway being built by the State in the City of Kearney. 
Plaintiffs perfected an appeal to this court from the 
denial of relief. 

The Department of Roads, State of Nebraska, here- 
inafter referred to as State, and the city of Kearney, 
hereinafter referred to as city, after negotiations ex- 
tending over a 6-year period, entered into a series of con- 
tracts under which they proposed to relocate State High- 
way No. 10 from Central Avenue to Second Avenue. 
Under the plan, the city would construct the segment 
from Eleventh Street north through the city of Kearney 
to Thirty-ninth Street on a city-federal matching basis, 
with the State acting as liaison between the city and the 
Federal Bureau of Roads. The State would assume the 
responsibility for constructing the highway south from 
Eleventh Street to Interstate Highway No. 80, approxi- 
mately a distance of 1 mile, through agricultural or un- 
developed rural territory, of which approximately 14 
mile is within the city limits. This segment is to be con- 
structed on a state-federal matching basis, with the city 
paying no part of the cost. 

The plaintiffs own a 3-block area extending 1,040 feet 
north and south along the west side of Second Avenue. 
This area is bounded on the north by Eleventh Street 
and on the south by Eighth Street. The area south of 
Eighth Street is an unplatted area. From Eleventh 
Street south to Interstate Highway No. 80 the highway is 
to be a controlled access highway, with access permitted 
at only four points: Eleventh Street; Eighth Street; a 
point approximately 1,500 feet south of Eighth Street 
but still within the city limits; and at a county road 
which is outside the city. There is no access control 
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on any portion of the highway being built by the city 
north of Eleventh Street. The block between Eleventh 
and Twelfth Streets is undeveloped. The area north of 
Twelfth Street is a built-up residential area. The high- 
way north of Eleventh Street through the city will have 
a center median 10 inches in height, which will permit 
crossing only at street intersections. 

Sometime in the latter part of 1961, the plaintiffs 
learned of the access control feature of the road and 
attempted to secure a change. On December 6, 1961, they 
accompanied the mayor and the city manager of Kearney 
to Lincoln and discussed the matter with officials of the 
State. During this session there was some discussion 
about the opening of a road onto Second Avenue, to be 
designated as Tenth Street. There is a dispute as to ex- 
actly what was said, but accepting the plaintiffs’ version, 
the testimony of the mayor is as follows: “Q And they 
said that they wouldn’t allow that access. A I don’t be- 
lieve they said they wouldn’t allow it. They said they 
didn’t want it. Q They did not agree to the allowance 
of this 10th Street to have access. A They did not 
agree to it,no. Q Do you recall telling them that it 
was actually going to be dedicated? That wasn’t men- 
tioned, was it? A_ I believe we told them we were con- 
templating it. Q Contemplating it. A Yes, sir.” 

The city manager, who also was a witness for the 
plaintiffs, however testified as follows: “Q You were 
one of those that were in the conference in Lincoln on 
the 6th day of December, 1961. A Yes, sir. Q And at 
that time was it your impression that the state indicated 
to the people who were there from The City of Kearney 
that there would be any relaxation of access between 8th 
and 11th Streets? Did you come away from that con- 
ference with that kind of an impression? A_ I felt that 
Mr. Coffey, the design engineer, made it plain that he did 
not want access or openings onto Highway 10 between 
8th and 11th.” 

Subsequent to this trip to Lincoln, and on January 3, 
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1962, the city received the dedication of Tenth Street, 
and on January 9, 1962, accepted it. Up to the time of 
the trial, however, Tenth Street had not been opened up 
for use as a street. It still remained the field that it 
was prior to the dedication. 

On February 13, 1962, an agreement prepared by the 
State covering the project was presented to the city 
council for action. By this agreement the city agreed to 
review the plans for the construction work to be done 
by the State within the corporate limits of the city and 
to indicate approval by signing the agreement. The 
agreement also contained the following provision: “The 
City hereby agrees: * * * (d) To require that all future 
entrances from private property to the public right of 
way within the limits of this project receive prior ap- 
proval of the State Engineer or his authorized represen- 
tative.” Attached to the agreement were the plans 
which provided for the access at Eleventh Street and 
Eighth Street but none at the then-dedicated but un- 
opened Tenth Street. This agreement was approved by 
the city council as presented, and one of the plaintiffs, 
who was a city councilman, voted for approval. 

Plaintiffs brought this action against the State to en- 
join the denial of the access, alleging such denial was un- 
reasonable, arbitrary, and discriminatory. 

The State, by amended answer, denied that its action 
was unreasonable, arbitrary, or discriminatory, but rather 
was reasonable and proper to safeguard the traveling 
public. By way of cross-petition against the city, the 
State alleged that after extended negotiations, the agree- 
ment was signed; that previous to the signing of the 
agreement, Tenth Street was dedicated; that this fact 
was never brought to the attention of any representa- 
tive of the State; that the State has proceeded with its 
plans for building said project; that said project is tied 
to other highway construction projects; that any change 
of plans could result in the withdrawal of federal par- 
ticipation and a great increase in expense to the State; 
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and requested the court to set aside the dedication of 
Tenth Street. The city answered the cross-petition, 
denying generally and praying that Tenth Street as 
dedicated be permitted access. 

The trial court denied the injunction sequested by the 
plaintiffs, denied the vacation of Tenth Street, but 
held that the city was estopped to claim that Tenth Street 
should open onto Second Avenue, and that the city 
should be enjoined from interfering with the construc- 
tion of the project under the agreement. 

The plaintiffs set out three assignments of error: 
“1, The court erred in finding there was a necessity 
for the denial of access to the property in question. 2. 
The court erred in finding that the action of the defend- 
‘ants, City of Kearney and State of Nebraska, in denying 
‘access to these three blocks, inside the city limits of 
‘Kearney, was not discriminatory, arbitrary and un- 
reasonable. 3. The court erred in finding an estoppel 
against the City of Kearney for its city street opening 
onto Second Avenue.” 

There is no constitutional limitation in this state on 
the right to take private property for public use under 
the power of eminent domain, except as to the right to 
just compensation. Consequently, the Department of 
Roads of the State of Nebraska may proceed at will, and 
the extent, method, and necessity of exercising the power 
may not be interfered with by the other departments of 
government. See May v. City of Kearney, 145 Neb. 
475, 17 N. W. 2d 448. 

This case in no way involves the question of taking 
property without just compensation. Plaintiffs’ petition 
alleges that the State has notified them of its intention 
to condemn one-half acre of land off the west edge of 
their property and to deny them access onto Second 
Avenue. They brought this action to enjoin the denia! of 
access. Any and all damages sustained by the plaintiffs, 
including damages for loss of access if they are unsuccess- 
ful, will be determined in the condemnation proceeding. 
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Involved here is the question of the right of the State to 
deny access under the facts in the case. 

Substantially, the first two assignments of error com- 
plain that the action of the State in establishing con- 
trolled access on Second Avenue between Eleventh Street 
and Eighth Street is arbitrary, unreasonable, and dis- 
criminatory because there is no controlled access north 
of Eleventh Street on Second Avenue. 

The specific right of the State to control access to a 
highway is granted by section 39-1327, R. R.S. 1943. The 
plaintiffs do not challenge the right as such, nor do they 
question the State’s compliance with the necessary pro- 
cedure to establish control of access. Their complaint 
is that access control in this instance is unnecessary, un- 
reasonable, arbitrary, discriminatory, and capricious. 

The plaintiffs tried this case on the theory that it was 
the duty of the State to show a need for controlled access. 
As a general rule, action taken by a governmental agency 
within its legally constituted authority is presumed to be 
valid. The burden to prove otherwise is on the litigant 
contesting its validity. See Hillerege v. City of Scotts- 
bluff, 164 Neb. 560, 83 N. W. 2d 76. Applying this rule, 
it is then necessary for the plaintiffs to establish by 
clear and unequivocal proof that the denial of access to 
their property is unreasonable, arbitrary, or discrimina- 
tory. ; 

The plaintiffs produced two of the property owners, 
one the attorney who tried the case in the district court, 
the other a member of the city council; two other council- 
men; the mayor; and the city manager. None of these 
witnesses had or claimed to have any engineering train- 
ing or experience. Further, except for the city manager, 
none of them could in any way be considered as an 
authority or expert on traffic problems or the control of 
traffic. On direct examination the city manager, in re- 
sponse to a question as to his opinion on the matter of 
the need for completely controlled access for the 1,040 
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feet between Eleventh Street and Eighth Street, testified: 
“I think it’s all right to control access.” 

The plaintiffs complain that they are discriminated 
against because there is no access control north of 
Eleventh Street along the entire stretch of Second Av- 
enue through the city. The area north, however, is 
mostly built up with residential property, and the testi- 
mony is that the cost of access control through that area, 
because of the improvements, would be prohibitive. All 
of the construction on Second Avenue north of Eleventh 
Street is under the control of the city and no state funds 
are involved. The area south of Eleventh Street is agri- 
cultural land and the construction is under the control of 
the State, with no city money involved. The State’s 
witnesses included two qualified engineers who testified 
that there was a need for access control and that it was 
desirable construction in this area. Substantially, the 
State’s testimony is that controlled access was adopted 
to protect the highway, to minimize the number of turns 
on and off the highway, and to prevent the development 
along the highway of hamburger and pop stands and 
similar enterprises which create traffic problems. 

As we view the evidence, there was ample justification 
for the State to start access control at Eleventh Street. 
The plaintiffs wholly failed to sustain their burden of 
proving otherwise. This planning concept is provided by 
our law, and courts should be slow to substitute their 
judgment for that of those to whom the planning is dele- 
gated. We call attention to section 39-1301, R. R. S. 
1943, which provides in part: ‘Recognizing that safe 
and efficient highway transportation is a matter of im- 
portant interest to all of the people in the state, the 
Legislature hereby determines and declares that an in- 
tegrated system of highways is essential to the general 
welfare of the State of Nebraska. * * * 

“In designating the highway system of this state, as 
provided by the provisions of sections 39-1301 to 39- 
1362, the Legislature places a high degree of trust in the 
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hands of those officials whose duty it shall be, within the 
limits of available funds, to plan, develop, construct, 
operate, maintain, and protect the highway facilities of 
this state, for present as well as for future uses.” 

Plaintiffs’ third assignment of error concerns the find- 
ing of estoppel against the city of Kearney for Tenth 
Street opening onto Second Avenue. The State in its 
cross-petition did not ask for estoppel but for the vaca- 
tion of the street. It did, however, ask for such other 
relief as may be just and equitable. The city in its an- 
swer does ask the court to recognize the dedication and 
that the street be permitted direct access to Second 
Avenue. 

Plaintiffs’ petition indicates that this action was 
brought when they were informed that the State intended 
to condemn, and before the actual filing of the condemna- 
tion action. So far as this record indicates, no condemna- 
tion action has ever been filed concerning the property 
involved in this action. 

Plaintiffs, by their dedication of Tenth Street, trans- 
ferred the fee in the street to the city, so that the city is 
now the owner of the portion of the street abutting on 
Second Avenue. § 17-417, R. R. S. 1943. The trial court 
properly held that it could not order the vacation of 
Tenth Street for the reason that it is possible to have 
the street without access to Second Avenue. Access 
could be to a service road connected with the access at 
Eleventh Street and at Eighth Street, or to a street on 
the other side of the property. 

The mere dedication of a street does not ipso facto 
incorporate it into the construction plans which had been 
drawn previous to the dedication. The agreement, ex- 
hibit No. 3, had been prepared at least before December 
26, 1961, because it has a filing stamp of district No. 7, 
Department of Roads and Irrigation, on that date. The 
dedication was accepted by the council on January 9, 1962. 
Exhibit No. 3 was presented to and approved by the 
council on February 13, 1962. 
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There is no question that at the time the agreement was 
presented to the city, the State had no knowledge that 
the city had accepted the dedication of Tenth Street. 
Further, an investigation of the premises would not have 
disclosed the dedication because no work of any kind 
was done to open up the street. Even at the time of the 
trial of. this action -in the district court, the street was. 
unopened and the dedication could not have been dis- 
covered except by an inspection of the record. 

The plaintiffs urge that the State is bound by the 
record of the dedication, and further that its representa- 
tives had been apprised of intent to open the street. 
We have set out the evidence of the plaintiffs on this 
point. The State made it clear that it would not agree 
to access at Tenth Street, and the most that can be said 
for the plaintiffs’ evidence is that the mayor told a rep- 
resentative of the State they were contemplating opening 
the street. In this connection, we should also consider 
the following statement from the mayor’s testimony: 
“And it was my understanding when we left that if ac- 
cess was denied from 8th to 11th then a parallel service 
road would be built and damages would be allowed to 
take care of that.” 

The agreement provides: “Section 1 The City hereby 
agrees: (a) To review plans for the construction work 
undertaken by the State within the corporate limits of 
said City and to indicate their approval by signing this 
agreement.” The plans for construction work attached 
to the agreement which the city agreed to review pro- 
vide for access at Eleventh Street and at Eighth Street, 
but do not provide access at any other point between 
those two. This fact was known to the council when 
the agreement was approved, and one of the landowners 
who instigated this action was present as a councilman 
and voted for approval of the agreement. 

It is evident in this record that the city was fullv 
informed of the State’s position. It is equally evident 
that when the city approved the agreement, the council 
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understood that the State did not contemplate permitting 
access for the dedicated but unopened street. While 
the city may not have intended to deceive, its representa- 
tives could not help but be aware of the fact that the 
State did not know the council had approved the. dedi- 
cation of Tenth Street the preceding month, and if the 
city intended to insist on the opening of Tenth Street the 
dedication should have been called to the attention of 
the State. The agreement made by the city with the 
department is one specifically authorized by section 
39-1336, R. R. S. 1943. By approving the agreement 
under the circumstances in this case, the city estopped 
itself from now claiming that Tenth Street should open 
onto Second Avenue. 

It is undisputed that if this additional access is per- 
mitted, the Bureau of Public Roads will withdraw the 
federal funds committed to the project. This necessarily 
will increase the financial burden on the State. It would 
be inequitable in the extreme to permit the city to now 
insist upon the opening of Tenth Street onto Second 
Avenue. 

We said in Talbott v. City of Lyons, 171 Neb. 186, 
105 N. W. 2d 918: “Ordinarily the doctrine of equitable 
estoppel cannot be invoked against a municipal corpora- 
tion in the exercise of governmental functions but ex- 
ceptions are made where right and justice so demand, 
particularly where the controversy is between one class 
of the public as against another class.” 

We feel the rule that the doctrine of equitable estoppel 
may be invoked against a municipal corporation where 
there have been positive acts by the municipal officers 
which may ‘have induced the action of:a party and 
where it would be inequitable to permit the corporation 
to stultify itself by retracting what its officers had done, 
has application in this case. See May v. City of Kear- 
ney, 145 Neb. 475, 17 N. W. 2d 448. While it is true 
the city did not specifically agree that it would not 
Open up a public way between Eighth Street and’ Elev- 
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enth Street, it knew that the State would not approve 
the project if this was done. 

Section 39-1327, R. R. S. 1943, authorizes the Depart- 
ment of Roads to provide for the elimination of intersec- 
tions at grade with existing roads, streets, or highways 
if the public interest shall be served thereby, and pro- 
vides that no road, street, or highway shall be opened 
into or connected with a controlled access facility with- 
out the consent of the department, and in order to carry 
out the purposes of control of access, the department is 
given the right to acquire public or private property. 

For the reasons given above, the judgment of the 
trial court is in all respects correct, and is affirmed. 

AFFIRMED. 


NETTIE CARTER, GUARDIAN OF TROY V. CARTER, INCOMPE- 
TENT, APPELLANT, V. CHICAGO, BURLINGTON & QUINCY RaIL- 
ROAD COMPANY, A CORPORATION, ET AL., APPELLEES. 
121 N. W. 2d 44 


Filed April 12, 1963. No. 35181. 


1. Railroads: Negligence. A violation of a city ordinance regulat- 
ing the speed of railroad trains is not negligence per se, but 
evidence of negligence which may be taken into consideration 
with all the other facts and circumstances in determining 
whether or not negligence is established thereby. 

An instruction that informs the jury that it 
is not at liberty to find the defendant railroad negligent on 
account of the speed alone of a train approaching a railroad 
crossing, but is at liberty to consider the speed at which the 
train was proceeding at the time of the accident, together with 
all the other facts and circumstances established by the evidence 
with respect to other acts of negligence claimed by the plaintiff 
and the other defendants, in determining whether or not the 
railroad was negligent, does not constitute prejudicial error. 

8. Automobiles: Negligence. A guest by the terms of section 39- 
740, R. R. S. 1943, is a person who accepts a ride in a motor 
vehicle without giving compensation therefor. 

4. Negligence. What amounts to gross negligence in any given 
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case must depend upon the facts and circumstances. What 

would amount to gross negligence under certain circumstances 

might, under different cireumstances, be even slight negligence. 

Ordinarily, the question of negligence, whether slight or gross, 

is one of fact. If the evidence respecting it is in conflict and 

is such that ordinary minds might draw different conclusions 
therefrom, then a question of fact is presented for the jury to 
determine. 

Gross negligence means great or excessive negligence 
in a very high degree. 

6. Trial: Appeal and Error. Where the charge to a jury in a par- 
ticular respect contains a correct general statement of the law, 
error cannot be predicated on a failure to give a more specific 
instruction in the absence of a request therefor. 

Instructions must be considered and construed 

together, and if they are not sufficiently specific in some re- 

spects, it is the duty of counsel to offer requests for instruc- 
tions that will supply the omission, and, unless this is done, 
the judgment will not ordinarily be reversed for such defects. 

Instructions given to a jury must be construed 

together and if, when considered as a whole, they properly state 

the law that is sufficient. 


Appeal from the district court for Lancaster County: 
Fay H. Potiock, Judge. Affirmed. 


John J. Wilson and Healey & Healey, for appellant. 


Mason, Knudsen, Dickesen & Berkheimer, Jack Devoe, 
and Flansburg, Mattson & Sorensen, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, SPENCER, 
BosLAuGH, and BRowER, JJ. 


MESSMORE, J. 


The plaintiff, Nettie Carter, as the duly appointed 
guardian of Troy V. Carter, an incompetent person, 
brought this action in the district court for Lancaster 
County against the Chicago, Burlington & Quincy Rail- 
road Company, a corporation, Roy Vermaas and Earl 
Vermaas, individually and doing business as Vermaas 
Service Station, Vermaas Service Station, Inc., a corpo- 
ration, and United States Rubber Company, a corpora- 
tion, defendants, to recover damages alleged to have been 
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suffered by Troy V. Carter, resulting from a collision 
between an automobile, owned and operated by the de- 
fendant Roy Vermaas, and a train owned and operated 
by the defendant railroad company, occurring at the 
intersection of North Twenty-seventh Street, Lincoln, 
Nebraska, and the defendant railroad company tracks, 
on the evening of December 14, 1955. As a result of the 
collision Troy V. Carter received grievous and permanent 
injuries. 

The case was tried to a jury which returned a ver- 
dict in favor of the defendants, and each of them, and 
allowed no recovery against any of them. 

The United States Rubber Company, a corporation, 
is in this case on the ground that it was and is obligated, 
pursuant to the workmen’s compensation law of Ne- 
braska, to make certain payments on behalf of Troy V. 
Carter who, at the time of the accident, was an em- 
ployee of said defendant United States Rubber Com- 
pany. This defendant filed an answer because of its 
claimed subrogation rights under the workmen’s com- 
pensation law. : 

The plaintiff, Nettie Carter, guardian of Troy V. Car- 
ter, incompetent, filed a motion for new trial against 
the Chicago, Burlington & Quincy Railroad Company, 
a corporation, and a motion for new trial against the de- 
fendants Roy Vermaas and Earl Vermaas, individually 
and doing business as Vermaas Service Station, and 
Vermaas Service Station, Inc., a corporation. The trial 
court overruled both of the above motions for new trial. 
The plaintiff appealed to this court. 

For convenience Troy V. Carter will be referred to 
as Carter; the defendant Chicago, Burlington & Quincy 
Railroad Company, a corporation, as Burlington; the 
owner and operator of the automobile here involved as 
Roy Vermaas; the defendants Roy Vermaas and Earl 
Vermaas, individually and doing business as Vermaas 
Service Station, and the Vermaas Service Station, Inc., 
a corporation, as defendants Vermaas, or as Vermaas; 
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and other witnesses by their last names or by the posi- 
tions held by them on occasions as may be required, and 
the first and last names if necessary to be mentioned. 

The plaintiff’s petition alleged in substance that on 
the evening of December 14, 1955, while Carter was 
riding at the request of Roy Vermaas in his Packard 
.sedan and was being driven by Roy Vermaas to the 
“Steak House” owned by Earl Vermaas so that he could 
join them for certain contemplated business negotia- 
tions, and while proceeding north on North Twenty- 
seventh Street in the vicinity of the tracks of the Bur- 
lington, Roy Vermaas did drive his automobile into the 
_path of a train that was proceeding in an easterly di- 
rection, resulting in a collision; and that the collision 
was the proximate result of the negligent and careless 
acts of omission and commission of the defendants and 
each of them, other than the United States Rubber Com- 
pany, proximately resulting in injuries and damages 
which are fully set forth in the plaintiff’s petition. 

By amendment to the plaintiff’s petition, the plaintiff 
pleaded that at all times mentioned there was in full 
force and effect a city ordinance of the city of Lincoln, 
limiting the speed of trains within the corporate limits 
to 18 miles an hour, also a city ordinance providing 
there shall be a bell of at least 30 pounds’ weight at- 
tached to every engine, which shall be continuously 
rung by the engineer or fireman in charge of the engine 

- while passing over any railroad tracks within the cor- 
porate limits of the said city; and that the Burlington 
violated each of said ordinances by running a train at 
a speed greater than 18 miles an hour, and by failing to 
continuously ring the bell attached to such engine. 

The answer of the Burlington admitted the acts of 
negligence of the defendant Roy Vermaas alleged by the 
plaintiff’s petition; denied negligence on its part; alleged 
that the accident was caused by the negligence of the 
driver of the automobile and set forth the negligent acts 
of omission and commission of Roy Vermaas as the 
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driver of the automobile involved in the accident; and 
prayed that the plaintiff’s petition be dismissed. 

While the Burlington’s answer alleged several acts of 
omission and commission of negligence on the part of 
Carter as constituting contributory negligence, it was 
held in the first opinion on appeal in this case that there 
was no competent evidence to support such defense. 
Also in the first appeal this court concluded that there 
was sufficient evidence to submit to the jury, under 
proper instructions, the issue of gross negligence on the 
part of the defendant Roy Vermaas, and that Carter 
was a guest riding in the Roy Vermaas automobile at the 
time of the accident. Carter v. Chicago, B. & Q. R. R. 
Co., 170 Neb. 438, 103 N. W. 2d 152. 

It is admitted that the accident in question occurred 
within the city limits of the city of Lincoln. 

It was stipulated by the parties that at the time of or 
immediately before the accident there were no trains 
occupying or running upon the Chicago & North Western 
tracks, or the Chicago, Rock Island & Pacific tracks, or 
the Omaha, Lincoln, and Beatrice Railway tracks in the 
vicinity of North Twenty-seventh Street. 

It was further stipulated that the locomotive involved 
in the accident was a SD-7 locomotive equipped with 12 
driving wheels of 40-inch diameter, said wheels being of 
rolled steel, heat treated and rim quenched; also 
equipped with clasp-type truck brakes operated by 12 
brake cylinders, air brakes, and foundation brakes com- 
prised of 14-inch brake shoes manufactured by the 
American Brake Shoe Company, and an automatic sand- 
ing device which operated upon application of the emer- 
gency brake system. 

It was further stipulated that the passenger coach was 
Pullman built in 1922 of steel construction, equipped 
with two 6-wheel trucks, with clasp-type brakes, and of 
an overall length of 79 feet 214 inches, and weighed 
167,600 pounds. 

The record shows that Twenty-seventh Street in Lin- 
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coln runs north and south. The railroad crossings on 
North Twenty-seventh Street consist of tracks of the 
Chicago, Rock Island & Pacific Railroad which are lo- 
cated approximately 180 feet south of the double tracks 
of the Burlington main line which run in a northeast and 
southwest direction, making an angle at the intersection 
at the southwest corner of the crossing of Twenty- 
seventh Street of approximately 55 degrees. The Chi- 
cago & North Western Railroad Company has a single 
track which crosses the Burlington tracks just to the 
west of Twenty-seventh Street, and crosses Twenty- 
seventh Street just north of the Burlington railroad 
crossing in a southwest and northeast direction. The 
Burlington crossing has protection devices at Twenty- 
seventh Street which consist of a signal installed on 
the east side of Twenty-seventh Street south of the 
crossing, containing a pair of red flashing lights facing 
south and mounted approximately 6 feet 3 inches above 
the level of the pavement, and an identical signal on 
the west side of Twenty-seventh Street, north of the 
crossing, facing north. The standard on the south side 
holding the flashing lights also contains a bell, a reflector- 
ized cross-buck sign located above the flashing lights 
containing the words “Railroad Crossing,” a reflector- 
ized sign stating “3 Tracks,” and a reflectorized sign 
placed below the flashing lights stating “Stop on Red 
Signal.” 

South of the Burlington tracks and west of the pave- 
ment on Twenty-seventh Street there is located a smal! 
signal instrument house, and there are no other obstruc- 
tions on the east or west side of Twenty-seventh Street 
between the Burlington and Rock Island railroad tracks. 

There is a line of trees running in an east-west direc- 
tion 432.5 feet south of the Burlington crossing on the 
west side of Twenty-seventh Street, and a line of houses 
facing Twenty-seventh Street, south of the trees. There 
is a whistle post south and west of the Twenty-seventh 
Street Burlington tracks at a distance of 1,363 feet. 
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The area in the vicinity of the Burlington crossing and 
Twenty-seventh Street is substantially level. 

Marvin L. McGee testified that he was employed by 
the United States Rubber Company on December 14, 
1955, as a salesman promoting business with various 
petroleum companies. He was acquainted with Carter, 
knew him as a salesman for the company, and worked 
with him. This witness was contacting Champlin oil 
dealers relative to the sale of United States Rubber Com- 
pany products, and Carter was working with him in the 
territory under the supervision of this witness. McGee 
came to Lincoln on December 13, 1955, to meet Carter 
and assist him in his work with the Champlin outlets in 
the territory. Roy Vermaas was one of the outlets. 
In the evening of December 14, 1955, Carter and McGee 
drove to the Vermaas place of business where they met 
Roy Vermaas. There had been previous arrangements 
made for this meeting. The purpose of the meeting was 
to have United States Rubber Company products distrib- 
uted to new and then existing service stations by Ver- 
maas on a wholesale basis to such distributors. Roy 
Vermaas invited them to come to his house where they 
arrived sometime past 6 p.m. While there they had 
one highball, and remained 20 or 30 minutes, then made 
preparations to go to the Steak House, using Roy Ver- 
maas’ new 4-door Packard sedan. Roy Vermaas was 
driving, this witness was in the back seat behind the 
driver, Tomsik was to the right of this witness, and 
Carter was seated in the front seat to the right of the 
driver. It was cold, there was no snow, the windows 
of the automobile were not steamed over or frosted, the 
heater was working, and it was a dark evening. The 
radio was not turned on. The conversation between the 
men was rather light. This witness further testified 
that he was facing the front of the car, and there were 
no obstructions in front of him. He thought he was 
making a fairly continuous observation straight ahead 
and paying fairly close attention. Before the collision, 
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he did not see any flashing lights come on in front of 
the automobile. The automobile was running quietly, 
and there was no loud noise in it as it approached the 
point where the accident happened. He did not hear 
the whistle of a train, nor did he hear a bell ringing. 
‘There was nothing to prevent him from hearing a bell 
or whistle. He did not see a headlight of a train in 
front of him. Roy Vermaas did nothing with reference 
to driving which attracted his attention. He remem- 
bered nothing about the accident. . 

On cross-examination this witness testified that he 
was not familiar with that part of the city; and that the 
plan was that they would eat their dinner, settle their 
business, and then depart from each other. 

Joe E. Tomsik testified that he was a district sales 
manager of Champlin Oil and Refining Company; that 
he managed all sales in his district which included south- 
eastern Nebraska; that he was in Lincoln on December 
14, 1955, and knew Roy and Earl Vermaas; and that he 
saw Roy Vermaas at the service station at approximately 
5 p.m., or shortly thereafter on that day. Roy Vermaas 
told him the United States Rubber Company representa- 
tives were going out to dinner with him, and he invited 
this witness to go with them, which invitation was ac- 
cepted. Roy Vermaas said they were going to dinner, 
then go back to his home, make the deal, and watch the 
fight. This witness further testified that he arrived at 
the Vermaas home at 6 p.m., or a little thereafter; and 
that they started for the Steak House on the Cornhusker 
Highway, and proceeded north on Twenty-seventh 
Street. The headlights of the automobile were on, and 
the speed of the automobile was between 25 and 30 miles 
an hour. He further testified that he was familiar with 
the railroad tracks on North Twenty-seventh Street; that 
there were flasher lights located at that railroad crossing; 
that when they were 100 to 200 yards south of the Rock 
Island crossing he saw some red lights flashing; that 
these red lights went out just a short while after he saw 
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them; and that after they went out he watched straight 
ahead and the flashing lights on the right side never did 
come on. He further testified that he did not hear a 
whistle, nor did he see a beam of light from a headlight 
of an engine, and there was nothing to obstruct his view. 

On cross-examination this witness testified that Roy 
Vermaas told him the purpose of the meeting was to 
go to the Steak House for dinner, then return to the 
Vermaas house and write up an order; and that as they 
were driving north on Twenty-seventh Street there was 
nothing unusual about the way Roy Vermaas was 
driving. 

Roy Vermaas testified that he was engaged in the busi- 
ness of the Vermaas Service Station, handling Champlin 
products; that the accident happened at Twenty-seventh 
Street and the Burlington railroad tracks; that he was 
driving north en route to the Steak House; that his auto- 
mobile weighed 4,470 pounds; that the train came from 
the west traveling northeasterly; that his automobile was 
cperating properly; that he was familiar with the rail- 
road crossing on North Twenty-seventh Street and had 
traveled North Twenty-seventh Street numerous times; 
that he was familiar with the signal lights located at the 
crossing prior to the accident, and prior thereto had 
seen them operating; that he left his home about 10 
minutes until 7 o’clock; that there was nothing to ob- 
struct his vision as he looked ahead or to his right; that 
he never heard a train whistle; that the windows of 
the car were rolled up; that he was aware of the fact that 
he was approaching this crossing; that he did not hear 
a bell; and that there was no traffic ahead of him. He 
looked to the right side where he knew the signals were 
located as he approached the crossing. He saw no 
flasher lights operating on the Rock Island crossing. 
After he crossed the Rock Island tracks, he looked to 
the right side of the road toward the Burlington tracks, 
saw no flashing signals operating before the accident, 
and looked to the left as he approached the Burlington 
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crossing after he had passed the Rock Island crossing. 
He did not see a train. The speed of the automobile was 
approximately 30 miles an hour. He did not apply 
his brakes. The streets were dry. He further testified 
that no one complained about his driving; and that the 
headlights on his automobile were on low beam. 

On cross-examination this witness testified that he had 
no financial interest in the Steak House; that he had 
been there many times; that the Steak House was owned 
and operated by Earl Vermaas who was in Scottsbluff 
at the time of the accident; and that between the line of 
trees and the Burlington tracks there was pretty much 
open field with no structures other than right at the 
Burlington crossing. 

The engineer on Burlington train No. 305 testified that 
the engine was a small diesel engine used for freight or 
passenger service; that he sat on the right side of the 
engine; that there were just two units to train No. 305, 
and there were no passengers on the train; and that the 
total height of the engine was 14 feet 11 inches. This 
witness further testified that when they leave the depot, 
tests are run on the brake system, and these tests were 
conducted on December 14, 1955; and that the braking 
system was all right, working as it should. On cross- 
examination he testified that the brakes were in perfect 
working order on the engine and on the coach at the 
time of the accident. He explained the different instru- 
ments, the automatic brakes and the braking system as 
it operates the train, and testified as to the sanding 
device in connection with the braking system. He fur- 
ther testified that he applied the emergency brake at 
the time of the accident; and that before leaving the 
depot, he turned on the air power operated bell which 
then rang continuously until it was shut off, and it was 
not shut off that night between the time the train left 
the depot and the time it stopped after the accident. The 
engine was equipped with a Mars headlight which oscil- 
lated in a figure-8 pattern, and with a steady beam light. 
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This witness, further testified that both lights were 
turned on before starting the train and remained on con- 
tinuously thereafter. The speed of the train was in- 
creased to 31 or 32 miles an hour between the Seven- 
teenth and Twenty-seventh Street crossings. This wit- 
ness further testified that he gave the regular crossing 
signal of two long blasts of the whistle, one short blast, 
and another long blast, until the train reached the cross- 
ing at Twenty-seventh Street. He further testified that 
as he approached the Twenty-seventh Street crossing 
he watched the overhead signal on the signal bridge west 
of Twenty-seventh Street which controls the south track. 
He had seen this signal turn green at the Missouri Pa- 
cific crossing at Eleventh Street, and it did not turn 
red as he approached it. He further testified that he 
first saw the Roy Vermaas automobile on Twenty- 
seventh Street south of the railroad crossing when it 
appeared past the line of evergreen trees north of the 
last house located on the west side of Twenty-seventh 
Street; that the headlights of the automobile were on; 
and that the train was approximately 600 feet from the 
crossing, and his vision was not obstructed when he 
looked toward the Vermaas automobile. He further 
testified that he checked the overhead train signal and 
looked down the track to see if it was clear, and it was. 
He estimated the speed of the Vermaas automobile to 
be 20 to 25 miles an hour. He further testified that 
he next saw the automobile an instant before the im- 
pact. At that time he applied his emergency brakes 
and the train stopped approximately 600 feet east of the 
crossing. 

A brakeman on train No. 305 testified that he assists 
the conductor, and assists in the brake tests. He was 
sitting on the left side of the coach toward the rear 
just before the emergency brake went on. He was 
looking northward at the lights on the Cornhusker High- 
way. He estimated the speed of the train at 35 miles 
an hour. He observed the signal lights of the railroad 
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crossing on the north side of the tracks at Twenty- 
seventh Street, the flasher lights that protect the cross- 
ing for automobiles. He saw the white lens in the side 
of the signal lights. He got off of the train when it 
stopped and walked toward the wrecked automobile. 
The lights were on in the coach as the train approached 
Twenty-seventh Street. The headlight of the engine 
was on, and he saw the lights shining on the tracks. 

The conductor on the train testified that he was in the 
rear seat of the coach on the south side filling out re- 
ports. As the train approached Twenty-seventh Street, 
the lights were on in the coach. The first thing he no- 
ticed was the application of the air emergency brakes. 
He estimated the speed of the train at 30 miles an hour. 
At the application of the air, he looked out the window, 
and across the North Western crossing he noticed the 
little white signal light which was on the flasher light 
protecting the crossing on the south side. 

The fireman on train No. 305 testified that he sat op- 
posite the engineer, and recalled the accident of De- 
cember 14, 1955, which occurred about 7 or 7:10 p.m. 
He further testified that he observed the left side of the 
right-of-way and would call the block signals to the en- 
gineer and what color they were; that he was familiar 
with the overhead signal located approximately 365 
feet west of Twenty-seventh Street, that the headlights 
of the engine were on continuously during the trip; that 
the bell on the engine was turned on when the train left 
the depot and was never turned off; that as the train ap- 
proached Twenty-seventh Street he could see the south 
flasher lights working; that these lights control the 
crossing for motorists on Twenty-seventh Street; that 
he saw the wide face of it, that is, the red part of the 
flasher; that as the train proceeded from the depot, he 
observed the overhead block signal for the south track 
and it was green and remained green as the train ap- 
proached the Twenty-seventh Street crossing; and that 
the whistle on the train was sounded as it approached 
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the crossing. He further testified that he saw the flasher 
lights 1,000 feet from the crossing. 

Mrs. Thelma Olson testified that she lived a block 
north and a block west of the Twenty-seventh Street 
Burlington crossing. She recalled the accident which 
occurred about 7 p.m. She went to the crossing fol- 
lowing the accident and observed the flashing lights op- 
erating. She and her husband observe the crossing be- 
cause they have mail trucks for mail routes, one to Union 
and one to Beatrice. She further testified that a passen- 
ger train coming from the east passes that crossing gen- 
erally at 2 p.m., and in effect controls the selection of the 
trucks sent on the routes; that she saw the passenger 
train that day; and that the flashers were operating 
when the train went through the crossing at Twenty- 
seventh Street. 

Mrs. Leora Johns testified that she witnessed the ac- 
cident at about 7 p.m.; that she was driving north on 
Twenty-seventh Street; that she believed she was on 
the Rock Island tracks immediately south of the Burling- 
ton tracks at the time of the accident; that before she 
arrived at the Rock Island tracks she looked to the west 
down the Burlington tracks; and that she could see a 
headlight of a train, which was a swinging light. She 
would guess that this was approximately 1 block away. 
She did not hear a whistle. On cross-examination she 
testified that she saw the automobile go off the front of 
the train; and that it flew through the air. On redirect 
examination she was unable to estimate how far the 
automobile was thrown into the air. 

A signal maintainer for the Burlington testified that 
the area of North Twenty-seventh Street was within his 
jurisdiction; that he made an inspection of the signal 
flasher system once each week; that he made an inspec- 
tion on December 6, 1955, and on December 14, 1955, 
the latter being made at 7:45 p.m.; that he also made 
an inspection on December 20, 1955; that the signals were 
in operating order on December 14, 1955, and on the 
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other dates the inspections were made; that he found 
no broken wires in the lamps and no burned out bulbs; 
-and that the distance at which a train approaching Twen- 
ty-seventh Street from the west going east on the south 
track would activate the flasher signal at Twenty-seventh 
Street would be 3,069 feet. 

Dr. Alfred Hausrath testified that his speciality was 
determining the way materials such as steel, rubber, 
plastic, aluminum, and concrete, so-called engineering 
materials, behave under certain types of loads. This is 
concerned with dynamics, a study of moving bodies and 
what happens during the time they come together. He 
further testified that if he knows the speeds and direc- 
tions of two objects before they hit, he can determine 
the speeds and directions after they hit; that he has had 
experience in testing materials, particularly under im- 
pact of rapid loads; and that he used the ‘conservation 
of momentum” principle. He examined several exhibits 
which showed dents on the impact side of the automobile 
and what parts of the train struck the automobile to 
cause the dents. He determined that there was no way 
in which the automobile could have reached its final 
resting place except by flying through the air. He fur- 
ther testified that from the examination of the facts at 
his command, he was able to determine the speed of the 
automobile from the time of the collision until it came 
to rest, and determined that the automobile had a speed, 
due to the impact, of about 60 miles an hour from the 
time it left the point of impact until it came to rest. He 
determined the speed of the automobile before the colli- 
sion and after the collision and where it landed, and 
considered that there were no scratches on the left side 
of the automobile as the result of the impact. He fur- 
ther considered the weight of the Roy Vermaas automo- 
bile, and assumed that with the passengers its total 
weight was 4,970 pounds. He determined that the train, 
the engine and passenger car and crew, had a total 
weight of 497,600 pounds; and that the speed of the 
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train prior to the impact would be 52 miles an hour. 

A consulting engineer who participated in many tests 
on brake shoes and the stopping abilities of trains testi- 
fied that in reaching his determination as to the speed 
of the train, he assumed the characteristics of the train 
and coach, the testimony of the employees of the Bur- 
lington, that the sanding device was automatically ap- 
plied in the locomotive, and that the brake control lever 
was thrown into emergency position at the point of im- 
pact. He took into consideration the grade, the weight of 
the automobile, the knowledge he had of brake shoes 
manufactured by the American Brake Shoe Company, 
and that the locomotive gets air at least 2 seconds after 
the emergency brake is thrown. Assuming all the facts, 
he used a formula which enabled him to determine the 
speed of the train at 55.2 miles an hour. 

Another consulting engineer made a computation as 
to the speed of the train. He assumed the condition of 
the terrain on North Twenty-seventh Street, the speed 
of the automobile, the photographs of the intersection, 
and by making an inspection of the Burlington tracks 
where the accident occurred. Using all the facts he was 
able to obtain, he was able to compute the speed of the 
train at 52.2 miles an hour. 

An associate professor in engineering mechanics at 
the University of Nebraska with special training in dy- 
namics of automobile collisions testified that from an 
examination of Dr. Hausrath’s testimony, the photo- 
graphs of the Vermaas automobile, and by examining the 
scene where the accident occurred, he was of the opinicn 
that when the automobile and the train collided, the 
automobile became temporarily attached to the front of 
the train and was carried by it until the train slowed 
down and the automobile was released and rolled down 
the embankment. This witness gave an opinion that 
if the automobile bounced as Dr. Hausrath believed it 
did, it would have to have been at a height of 18 or 20 
feet to move a distance of 180 feet in the air. He did not 
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believe that the automobile could have bounced that 
high for the reason that it would require considerable 
upward thrust to be imposed by the locomotive, and this. 
would require a sloping plane on the front end of it 
rather than a flat surface such as the locomotive had. He 
did not think it possible to determine the speed of the 
train before the accident from an examination of the 
material that Dr. Hausrath had, nor was it possible to 
determine very precisely the northerly component speed 
of the train before the accident because the difference in 
northerly component speed of the two vehicles would be 
absorbed when they came together and remained fas- 
tened. This would also prevent the formation of particu- 
larly large scratches. In his experience and studies he 
had never heard of one vehicle flying as high as 18 or 20 
feet when two vehicles came together, and he testified 
that it was beyond possibility in this type of collision. 

A motorcycle sergeant employed by the Lincoln po- 
lice department testified that on December 14, 1955, 
he received a call at 7:14 p. m., and proceeded to the 
scene of the accident, arriving at approximately 7:20 
p.m. He observed a train east of Twenty-seventh Street 
on the south Burlington track, and an automobile east of 
Twenty-seventh Street south of the tracks facing north. 
He made a measurement that disclosed the automobile 
was approximately 193 feet east of Twenty-seventh 
Street. The automobile was at a lower level than the 
height of the tracks. The terrain south of the tracks at 
that point was more or less like a gully, with probably 
a dropoff of 10 feet below the track. On cross-examina- 
tion this witness testified that he observed the flashing 
signals at the crossing, they were operating when he 
arrived and continued to do so, and that the bell on the 
crossing was ringing and it continued to ring. The 
several lights on the train coach were on. 

The plaintiff contends that the trial court committed 
prejudicial error in giving instruction No. 19 to the jury. 
The plaintiff bases this contention on the ground that 
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the evidence disclosed that the train was traveling at 
an excessive rate of speed in violation of a city ordinance. 

The plaintiff makes no claim that excessive speed of 
a train in violation of a city ordinance is negligence per 
se, but contends that it is evidence of negligence when 
proved as an independent ground of negligence. 

We set forth the following instructions given by the 
trial court relative to the above-stated proposition, and 
will take up the plaintiff’s contentions relating to in- 
struction No. 19 as to whether or not it was prejudicially 
erroneous. In addition we will discuss the matter of the 
speed of the train later in the opinion. 

Plaintiff's requested instruction No. 1 is as follows: 
“You are instructed that the violation of the Lincoln 
City ordinance regulating speed does not in and of 
itself constitute negligence, but the violation of said 
-ordinance is evidence of negligence, and may be con- 
sidered along with all the evidence and circumstances 
in determining whether the defendant railroad was neg- 
ligent. If you find that the train involved in the acci- 
dent was operated at a speed in excess of the limit pre- 
scribed by the ordinance and that such speed, when con- 
sidered with all the other evidence and circum- 
-stances, constitutes negligence which was a proximate 
cause of the accident, you must find for the plaintiff and 
against the defendant railroad.” 

In instruction No. 9, the jury was instructed in part: 
“In considering whether any of the defendants were 
negligent in any respect claimed in this action, you 
should consider whether they exercised ordinary care 
in the fulfillment of their duties by compliance with the 
Statutes of the State of Nebraska, the Ordinances of the 
City of Lincoln, and the other rules of conduct required 
of them, as set forth in these instructions. If you find 
from the evidence that any of the defendants violated 
any of such statutes, ordinances or other rules of con- 
duct, you are instructed that violation thereof, if such 
you find, does not in and of itself establish negligence 
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as a matter of law, but is evidence of negligence, which 
may be taken into consideration with all other facts and 
circumstances in determining whether or not the defend- 
ants or any of them were guilty of negligence.” 

Instruction No. 19 is as follows: “It was the duty cf 
the defendant railroad and its employees to comply with 
rules of conduct providing as follows: It is the duty of 
railroad employees in charge of trains to exercise ordi- 
nary care to avoid injury to persons in motor vehicles 
at street crossings, to maintain a reasonable lookout 
for approaching vehicles, to operate at a reasonable speed 
under the circumstances, and to give timely warning of 
the approach of trains. It is the duty of railroad em- 
ployees in charge of trains to take such amount of 
precaution as prudent persons would ordinarily exer- 
cise under like circumstances, considering the location 
of the crossing within the city, the intensity of its use 
by motor vehicles and trains, the relative angles at which 
each approach the crossing, the visibility available to 
their operators, and the warning signals and safeguards 
provided by the railroad. However, in this case, you 
are not at liberty to find the defendant railroad negli- 
gent on account of speed alone, in approaching the cross- 
ing, but you are at liberty to consider the speed at which 
the train was proceeding at the time of the accident, to- 
gether with all the other facts and circumstances estab- 
lished by the evidence with respect to other acts of neg- 
ligence claimed by the plaintiff and the defendants Ver- 
maas, in determining whether or not the railroad was 
negligent.” 

The plaintiff claims that instruction No. 19 is prej- 
udicial because it states that it is the duty of the rail- 
road employees ‘‘to operate at a reasonable speed under 
the circumstances,” but that the instruction left out the 
language “but not to exceed 18 miles per hour.” 

In instruction No. 18, the court instructed the jury in 
part as follows: “It was the duty of the defendant rail- 
road and its employees to comply with Ordinances of the 
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City of Lincoln, Nebraska, providing as follows: No 
train, engine or car, shall be run over any railroad in 
the corporate limits at a greater rate of speed than. 18 
miles an hour.” 

This instruction shows that it was the duty of the 
railroad and its employees to comply with the city or- 
dinance limiting the speed to 18 miles an hour, and that 
the violation of the ordinance was evidence of negligence 
to be taken into consideration with all the other facts 
and circumstances in determining whether or not the de- 
fendant railroad was guilty of negligence. 

The above instructions should be construed and con- 
sidered together in determining whether or not there 
was prejudicial error as contended for by the plaintiff. 

The plaintiff contends that instruction No. 19 is er- 
roneous wherein it sets forth the precautions which 
railroad employees should take; that the instruction 
asserts that they should take such amount of precaution 
as a prudent person would ordinarily exercise under like 
circumstances, considering, among other things, the 
warning signals and safeguards provided by the railroad; 
and that in this case the evidence relating to the alleged 
warning signals and safeguards provided by the railroad 
was in conflict, and the instruction omitted the words 
“if any you find,” thereby leaving the conclusion as an 
established fact that the railroad had provided proper 
warning signals and safeguards which the employees 
were entitled to take into consideration in determining 
the speed at which they should travel. 

The instruction states that the railroad employees 
may consider the warning signals and safeguards pro- 
vided by the railroad. It does not say that warning 
signals are provided by the railroad, or whether any, 
in fact, were provided by the railroad. 

The plaintiff alleged that the Burlington failed to 
maintain proper signal devices to warn motorists of the 
approach of a train, and that the Burlington maintained 
defective signal devices at the crossing. Neither of the 
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above alleged specific acts of negligence so pleaded ap- 
pear in instructions given by the trial court as being 
submitted to the jury, and are not assigned as error or 
argued on this appeal. This constitutes the law of the 
case. See Buhrman v. Smollen, 164 Neb. 655, 83 N. W. 
2d 386. ; 

The plaintiff predicates error in that the trial court 
failed and refused to give plaintiff’s requested instruc- 
tion No. 2 properly stating the duties of operators of a 
train with respect to lookout and observation. 

The first part of instruction No. 19 covers the same 
matter as appears in the plaintiff’s requested instruc- 
tion. 

We fail to find that the plaintiff has seen fit to argue 
why it was error for the trial court not to give her re- 
quested instruction No. 2, or to cite any authorities in 
support of her position. Failure to point out the error of 
an instruction in the argument has been held by this court 
to be sufficient reason for not considering the assign- 
ment of error under Rule 8a 2 (4), Revised Rules of the 
Supreme Court. See Buhrman v. Smollen, supra. 

In any event, in the first part of instruction No. 19 
the same matter is covered as appears in plaintiff’s re- 
quested instruction No. 2. Furthermore, instruction No. 
9 should be construed in conjunction with instruction 
No. 19, and also instruction No. 15, as follows: “The 
obligations, rights and duties of railroads and motorists 
at railroad street crossings are mutual and reciprocal. 
Neither has the exclusive right of passage. The railroad 
has a right to use its tracks, and the public have a right 
to use public streets. Each is required to exercise ordi- 
nary care for the safety of the other and all persons, 
commensurate with the danger involved. 

“Motorists are required to yield the right of way to 
approaching trains, the privilege of the immediate use 
of the crossing. 

“However, the right of way is not an absolute right 
which may be exercised under all conditions. If the 
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situation is such as to indicate to a reasonably prudent 
person that to proceed would probably result in colli- 
sion, then it becomes the duty of those in charge of the 
train to exercise ordinary care to avoid an accident, 
even to the extent of yielding such right of way, and, a 
failure to do so under such conditions, if such you find, 
would be evidence of negligence on the part of the 
railroad, to be considered together with all other evi- 
dence and circumstances, in determining whether or not 
the railroad was negligent.” 

When such instructions are construed and considered 
together they comprehensively cover the duties and 
obligations of a railroad and its employees with respect 
to keeping a proper lookout for vehicles at railroad 
crossings. 

As heretofore stated, the plaintiff contends that in- 
struction No. 19 is erroneous because it tells the jury 
that it may not impose a finding of negligence on the 
part of the railroad on the ground of excessive and il- 
legal speed which is shown by overwhelming evidence 
in the record; that the excessive speed is evidence of 
negligence, and is an independent ground of negligence 
on the basis of which the jury should properly be allowed 
to make a finding of negligence; that if the jury be- 
lieved that the established excessive speed was a proxi- 
mately contributing cause of the occurrence, the judg- 
ment should be for the plaintiff; and that the consider- 
ation of speed should not be limited to consideration with 
respect to other claimed acts of negligence. 

Instruction No. 19 states only that speed should be 
considered with other facts, which is in accord with the 
plaintiff’s requested instruction No. 1 heretofore set out. 

The words “speed alone” have generally been used 
when the speed of the train is to be isolated or uncon- 
nected from all other evidence as to the circumstances 
and surroundings of the accident. 

We conclude that instruction No. 19 in the instant 
case, considered together with the other instructions 
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relating to the point here involved, does not constitute 
prejudicial error as contended for by the plaintiff. 

The plaintiff contends that it is the duty of the trial 
court to submit to and properly instruct the jury upon 
all the material issues presented by the pleadings and 
the evidence, and that a litigant is entitled to have the 
jury instructed as to his theory of the case as shown 
by the pleadings and the evidence, and a failure to do so 
is prejudicial error. See Harsche v. Czyz, 157 Neb. 
699, 61 N. W. 2d 265. 

The plaintiff states that in the instant case the trial 
court committed prejudicial error affecting the plain- 
tiff as against the defendants Vermaas by failing to 
submit to the jury allegations of negligence made and 
presented in the plaintiff's pleadings and supported by 
the evidence, that is, that Roy Vermaas drove at an ex- 
cessive rate of speed for the then existing conditions; 
and that in the previous case this court held that the 
evidence was sufficient to submit to the jury the issue of 
the gross negligence on the part of Roy Vermaas. 

The trial court instructed the jury in instruction No. 
13 as follows: “A Nebraska law known as the ‘Guest 
Statute’, provides that the owner or operator of a motor 
vehicle shall not be liable for damages sustained by a 
passenger riding therein by invitation and not for hire 
as a ‘guest’, unless such damages are caused by ‘gross 
negligence’ of the owner or operator of such vehicle. 

“The Court instructs you that Troy V. Carter was 
such a guest within the meaning of the statute, and 
before plaintiff may recover against any of the defend- 
ants Vermaas, the burden of proof is upon her to prove 
her allegations that Roy Vermaas was guilty of neg- 
ligence amounting to gross negligence; and unless you 
so find, you will allow no recovery against any of them 
even though you find that they were guilty of ordinary 
or slight negligence, if any of such you find.” 

In instruction No. 21, the trial court instructed the 
jury as follows: “It was the duty of the defendant Roy 
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Vermaas, to comply with rules of conduct as follows: 

“Every driver of a motor vehicle shall always exercise: 
ordinary care under all circumstances. 

“When a motorist on a public street approaches a 
railroad crossing, it is his duty to keep his vehicle 
under such reasonable control that he can stop in time 
to avoid collision with an approaching train, although 
he is not required to keep it under such complete con- 
trol that he can avoid an accident under all 
circumstances. 

“It is the duty of a motorist when approaching a rail- 
road crossing where there is restricted vision, and where 
he is familiar with the crossing, to carefully look for 
approaching trains in order to determine whether he 
could safely cross the tracks, to look in both directions 
and to listen, at a time and place where it will be effec- 
tive, to see any approaching trains that are clearly visi- 
ble, and to stop and yield the right of way to such trains 
unless they are at such distance that it would appear to a 
prudent person that he could safely cross without the 
danger of accident; and failure to observe this rule with- 
out reasonable excuse, if such you find, is negligence as a 
matter of law. 

“It is the duty of a motorist to exercise ordinary care 
in the avoidance of accidents, and not to test the obvious 
danger by driving on the railroad tracks into the path of 
an oncoming train; * * *.” 

A guest by the terms of section 39-740, R. R. S. 1943, 
is a person who accepts a ride in a motor vehicle with- 
out giving compensation therefor. 

The trial court defined gross negligence as great or 
excessive negligence, negligence of a very high degree. 

In Komma v. Kreifels, 144 Neb. 745, 14 N. W. 2d 591, 
this court said that what amounts to gross negligence 
in any given case must depend upon the facts and cir- 
cumstances. What would amount to gross negligence 
under certain circumstances might, under different cir- 
cumstances, be even slight negligence. Ordinarily, the 
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question of negligence, whether slight or gross, is one of 
fact. If the evidence respecting it is in conflict and is 
such that ordinary minds might draw different conclu- 
sions therefrom, then a question of fact is presented for- 
the jury to determine. See, also, Thompson v. Edler, 
138 Neb. 179, 292 N. W. 236; Bishop v. Schofield, 156 Neb. 
830, 58 N. W. 2d 207. 

In the latter-cited case this court said: ‘“‘As in so 
many other instances of negligence law, the question 
whether an operator of an automobile involved in an 
accident at a railroad crossing was guilty of gross negli- 
gence, recklessness, etc., within the meaning of a guest 
statute, depends upon the facts involved in each case. 
Accordingly, it is impossible to state any general rule 
on the question, other than to point out that the general 
principles laid down by the courts under the guest stat- 
utes * * * apply with equal force, of course, in cases in- 
volving railroad crossing accidents.’ Annotation, 143 A. 
L. R. 1144.” 

Under the evidence adduced, and in the light of the 
instructions given by the trial court on this proposition, 
we conclude that the trial court did not commit preju- 
dicial error as contended for by the plaintiff. 

The plaintiff contends that the engineer saw the auto- 
mobile in which the plaintiff’s ward was riding when the 
train was approximately 600 feet from the point where 
the collision occurred; that the engineer did not see the 
automobile in which the plaintiff's ward was riding at 
any time between the time he first observed it and the 
moment of the accident, thus the train traveled approxi- 
mately 600 feet at a time when it was approaching a 
crossing known to be a busy crossing, and the engineer 
did not look for automobiles during this time nor con- 
tinue to give attention to the Roy Vermaas automobile 
even though he knew it was approaching the crossing; 
that the trial court entirely omitted the pertinent allega- 
tion made by the plaintiff that the defendant railroad, 
through its engineer, failed to maintain a proper obser- 
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vation; that the trial court’s instruction No. 2, which 
involved the plaintiff’s claims of negligence against the 
defendant railroad, entirely omitted this or any similar 
allegation; and that consequently the trial court elim- 
inated from the consideration of the jury the allegation 
of improper observation which was pleaded and sup- 
ported by the evidence. 

Instruction No. 19 covered the observation that must 
be made by the engineer sufficiently on this proposition. 
The following are applicable. 

“Where the charge to a jury in a particular respect 
contains a correct general statement of the law error 
cannot be predicated on a failure to give a more specific 
instruction in the absence of a request therefor.” Thurow 
v. Schaeffer, 151 Neb. 651, 38 N. W. 2d 732, and cases 
cited therein. 

“Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in some 
respects, it is the duty of counsel to offer requests for 
instructions that will supply the omission, and, unless 
this is done, the judgment will not ordinarily be re- 
versed for such defects.” Plumb v. Burnham, 151 Neb. 
129, 36 N. W. 2d 612. 

In Shiers v. Cowgill, 157 Neb. 265, 59 N. W. 2d 407, 
this court said: “Instructions given to a jury must be 
construed together and if, when considered as a whole, 
they properly state the law it is sufficient.” See, also, 
Clausen v. Johnson, 124 Neb. 280, 246 N. W. 458; Suhr v. 
Lindell, 133 Neb. 856, 277 N. W. 381. 

In instruction No. 5, the trial court defined negligence 
as follows: “ ‘Negligence’ is the doing of something 
which an ordinarily prudent person would not have done 
under the same or similar circumstances, or the failure 
to do something which an ordinarily prudent person 
would have done under the same or similar circum- 
stances. It is the failure to exercise ‘ordinary care’, 
which is such amount of caution as a prudent and reason- 
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able person would exercise under the existing 
circumstances.” 

A definition of negligence similar to that given in the 
instant case was held to be broad enough to cover gen- 
erally excessive speed, inability to stop within the range 
of vision, and no proper lookout, and also any other 
phase of negligence which might find support in the 
evidence. See Thurow v. Schaeffer, supra. 

The instructions given by the trial court on the duty 
of lookout fully and fairly stated the law to the jury 
under the pleadings and the evidence. 

We conclude that the trial court did not commit preju- 
dicial error as contended for by the plaintiff. 

Other matters raised need not be discussed. 

For the reasons given in this opinion, the judgment 
of the trial court is affirmed. 

AFFIRMED. 
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1. Criminal Law. This court, in a criminal action, will not inter- 
fere with a verdict of guilty, based on conflicting evidence, 
unless it is so lacking in probative force that we can say, as a 
matter of law, that it is insufficient to support a finding of 
guilt beyond a reasonable doubt. 

2. Rape. In the prosecution of cases wherein assault with intent 
to commit rape is pleaded, sections 28-408 and 28-409, R. R. S. 
1943, must be considered as in pari materia. 

3. Rape: Criminal Law. The failure of the court to instruct the 
jury that a defendant charged with rape cannot be convicted 
without evidence corroborating the prosecutrix is not error, 
unless it appears that such an instruction was requested. 

4. Criminal Law. An instruction is erroneous and should not be 
given where it is apt to confuse or mislead the jury. 

If it does not appear from the record that an incorrect 

instruction to the jury did not affect the result of a trial of a 

criminal case unfavorably to the defendant the giving of the 

instruction must be considered prejudicial error. 
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Appeal from the district court for Scotts Bluff County: 
TeD R. FEIDLER, Judge. Reversed and remanded with 
directions. 


Beatty, Clarke, Murphy, Morgan, Pederson & Piccolo 
and Neighbors, Danielson & Van Steenberg, for appellant. 


Clarence A. H. Meyer, Attorney General, and Cecil S. 
Brubaker, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 

Appellant Jack Miller, hereinafter referred to as de- 
fendant, was charged with the crime of assault with in- 
tent to commit rape. He was convicted and sentenced 
to confinement in the Nebraska State Reformatory for 
a period of 5 to 6 years at hard labor. Defendant’s mo- 
tion for a new trial was overruled. He brings the cause 
to this court by appeal to have the conviction and sen- 
tence set aside. 

Defendant first contends that the trial court erred in 
overruling his motion for a new trial because there was 
insufficient evidence to support the verdict. 

Terry Gonzales, who will be referred to herein as the 
prosecutrix, was a student at a beauty academy. She 
lived alone in an apartment in the city of Scottsbluff, 
in Scotts Bluff County, Nebraska. 

The testimony of the prosecutrix may be summarized 
as follows: 

About 4 weeks previously she met the defendant at 
the apartment of Lois Lilly and Marge Buck, who at- 
tended the same academy. Defendant was then asleep 
on a couch in that apartment. He was also present there 
on several other mornings. She had never been out 
with him and he had never been in her apartment. On 
March 27, 1962, the prosecutrix had gone to bed in her 
apartment early in the evening wearing a slip, pants, and 
a robe. At about 11:20, the defendant knocked at her 
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door. Thinking it might be a visit from her parents or 
the girls, Lois and Marge, and believing the screen was 
hooked, she got up half asleep and opened the door. In- 
stead the defendant was there. He forced his way in- 
side and pushed her against the bed which was in front 
of her door. He carried a can of beer which he tried to 
force her to drink. She refused and he tried to kiss her. 
She attempted to push him away. He became angry and 
pushed her down on the couch and was on top of her. He 
tried to take off her pants, clawed at her clothes, and 
tried to feel her sex organs. Defendant said he had al- 
ways thought about doing this and repeatedly told her 
to be nice to him. He tore her slip but she succeeded in 
forcing him off of her and ran into a closet as he was 
between her and the door. While she was in the closet 
he took out an open pocketknife and placed it against 
her stomach and said he was going to kill her. While 
they were at the closet he tried to tear her slip off and 
feel of her breast. He told her to take off her clothes 
and be nice to him; that he would kill her if she didn’t 
take her clothes off. Prosecutrix finally persuaded de- 
fendant to allow her to lock the door. She escaped as 
she went to the door and fled the apartment. She ran 
a block and a quarter to the home of Reverend Ward and 
Leone Conklin, rang the doorbell several times, and 
succeeded in gaining admittance. The defendant ran 
after her but was caught by a clothesline. 

Leone Conklin testified that the bell rang several 
times and the dog was barking. When she got the door 
open the prosecutrix appeared to be going down the 
steps as if she thought it wasn’t going to be opened. 
Prosecutrix then ran into the house barefooted and 
dressed in her nightclothes. She rushed to sit down 
and appeared frightened and breathless. She said a man 
was after her and she had fled. Her feet were sore from 
running in the rough alley. She said she was all right 
but the man had a knife and it frightened her. She 
had fallen over a fence or the doghouse in the Conklins’ 
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yard, hurt her leg, cut a toe, and tore her slip again. 
Mrs. Conklin at her request called the police. 

Reverend Conklin came later. Prosecutrix was seat- 
ed upon the davenport when he came in and appeared 
frightened. She told him a man had entered her apart- 
ment and made advances toward her. Her legs were in- 
jured beneath the knees and they applied a band-aid. 

A police officer testified they found the defendant 
about 1:30 a.m., on March 28, 1962, sleeping in a car at 
the Junior High School parking lot. He was searched 
and a pocketknife was taken from his person which was 
later identified by the prosecutrix as the one he had 
threatened her with. Defendant had scratch marks and 
a bruised area under his chin. His photograph, showing 
the chin area and a long mark on the throat under it, was 
introduced in evidence. He said he got it from walking 
into a wire, but denied it was done while chasing a girl. 

Defendant testified he went to the apartment of the 
prosecutrix that night by invitation and was admitted 
by her. He said he had gone to her apartment to have 
sexual intercourse with her. He denied any attempt at 
forcing her to drink beer, drawing a knife, tearing her 
clothes, or threatening her in any way. He started 
kissing her and she asked for beer. Because she was 
only 18, he at first refused to get any for her but after 
repeated entreaties he started to get some which he 
had in the car. She slammed the door when he went 
outside. In going to the car he ran into the clothesline 
which flipped him. He then crawled into the car and 
drove around for a time before going to the school 
parking lot to wait for a friend. 

“This court, in a criminal action, will not interfere 
with a verdict of guilty, based on conflicting evidence, 
unless it is so lacking in probative force that we can 
say, aS a matter of law, that it is insufficient to support 
a finding of guilt beyond a reasonable doubt.” Reizen- 
stein v. State, 165 Neb. 865, 87 N. W. 2d 560. The evi- 
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dence is sufficient to support the verdict and there was 
no basis for the assignment of error. 

The next assignment of error is that the court erred 
in not instructing that consent or failure to resist when 
opportunity appears was an absolute defense as to the 
crime charged. The court’s instruction No. 8 reads as 
follows: “Rape is defined to be the unlawful carnal 
knowledge by a man of a woman or a female child, forci- 
bly and against her will.” Instruction No. 14 given by 
the court is as follows: ‘To warrant a conviction for 
an assault with intent to commit a rape, the evidence 
must show, beyond a reasonable doubt, that the accused 
not only intended to have sexual intercourse with the 
prosecutrix, but that he intended to use whatever force 
might be necessary to overcome her resistance and ac- 
complish his object.” These instructions clearly state 
that the acts of the defendant must be against the will 
of the prosecutrix. They likewise state that the defendant 
must have intended to overcome her resistance and ac- 
complish his object. It is true that the instructions are 
brief and do not elaborate or emphasize the extent of the 
resistance required by the victim of those lustful designs. 
The defendant contends that under the holding of this 
court in Frank v. State, 150 Neb. 745, 35 N. W. 2d 816, 
more extensive instructions on the subject of consent 
and the resistance of the prosecutrix should have been 
given. Doubtless the court would have given further 
instructions if they had been tendered by the defendant. 
No such instructions were tendered and this court cannot 
say the instructions given were erroneous or prejudicial 
in the absence of others requested by the defendant. 
“Where the trial court has instructed generally as to 
the issues of a criminal prosecution, error cannot be 
predicated on its failure to instruct as to a particular 
phase of the case, where no proper instruction has been 
requested by the party complaining.” Welton v. State, 
171 Neb. 643, 107 N. W. 2d 394. The asserted error 
cannot be sustained. 
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The defendant next urges as error the failure of the 
court to instruct the jury that corroboration of the 
prosecutrix was necessary before a conviction could be 
had. The only mention of corroboration is in instruction 
No. 13, hereinafter separately discussed. In Frank v. 
State, supra, this court said: “It will be noted that in 
the prosecution of cases wherein assault with intent to 
commit rape is pleaded, sections 28-408 and 28-409, R. 
S. 1943, must be considered as in pari materia. Davis 
v. State, 31 Neb. 247, 47 N. W. 854; Hall v. State, 40 Neb. 
320, 58 N. W. 929; Liebscher v. State, 69 Neb. 395, 95 N. 
W. 870, 5 Ann. Cas. 351.” 

In Hanks v. State, 88 Neb. 464, 129 N. W. 1011, this 
court has held: “ ‘The failure of the court to instruct 
the jury, that a defendant charged with rape cannot be 
convicted without evidence corroborating the prosecu- 
trix, is not error, unless it appears that such an instruc- 
tion was requested.’ Edwards v. State, 69 Neb. 386.” 
The same rule applies to prosecutions for assault with 
intent to commit rape. Welton v. State, supra. 

The defendant specifically assigns as error the giving 
by the trial court of instructions Nos. 9 and 13. The 
State asserts the assignment of errors in regard to these 
instructions need not be considered because in defend- 
ant’s motion for new trial the error concerning these in- 
structions was urged collectively with other instructions, 
some of which were patently correct. The State bases 
its argument on a rule at one time followed by this 
court but since expressly abrogated. Klause v. Nebraska 
State Board of Agriculture, 150 Neb. 466, 35 N. W. 2d 
104. The instructions will be considered by us. 

The first paragraph of instruction No. 9 which defend- 
ant alleges was erroneously given by the trial court and 
which is the only portion thereof pertinent to the ques- 
tion before us, reads as follows: “You are instructed 
that the intent to commit rape is a necessary element of 
the crime charged against the defendant. Intent is a 
mental process, and as such generally remains hidden 
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within the mind where it is conceived. It is rarely, if 
ever, susceptible of proof by direct evidence, but may 
be inferred from outward manifestation, by the acts of 
a person, and all the facts and circumstances in evidence 
‘whether or not the defendant committed the acts com- 
plained of, and whether at such time he had such crim- 
imal intent.” (Italics ours.) 

There is no complaint as to the first two sentences 
of the quoted portion of the instruction. It is contended 
however that the last sentence is confusing and as such 
is erroneous. Defendant asserts that the word “it” at 
the beginning of this last sentence refers to “intent,” 
as did the previous two sentences. Claim is made that 
this sentence is a consolidation of two sentences in some 
standard instruction which it is asserted reads as fol- 
lows: “It is rarely, if ever, susceptible of proof by direct 
evidence, but may be inferred from outward manifesta- 
tion, by the words and acts of a person, and all the facts 
and circumstances. It is for you to determine from all 
the facts and circumstances in evidence whether or not 
the defendant committed the acts complained of, and 
whether at such time he had such criminal intent.” 
(Italics ours.) The words in italics are those contended 
to have been omitted in instruction No. 9. 

If the two sentences set out are used the meaning is 
of course clear. The question however now before us 
is the meaning of the last sentence as used in the trial 
court’s instruction. Defendant contends that the sen- 
tence as given permits the jury to infer criminal intent, 
whether the defendant committed the acts complained of 
or whether he did not commit them and whether at such 
time he had such criminal intent. It is unnecessary for 
us to determine the exact meaning thereof. Indeed it 
is difficult to do so. It is however apparent, after careful 
study of the sentence from the instruction, that it is un- 
intelligible and confusing. Criminal intent is not de- 
fined elsewhere in the instruction. Such intent is a 
vital part of the crime charged. An instruction is errone- 
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ous and should not be given where it is apt to confuse or 
mislead the jury. See 23A C. J. S., Criminal Law, § 
1306, p. 742. In Hoffman v. State, 160 Neb. 375, 70 N. 
W. 2d 314, this court said: “If it does not appear from 
the record that an incorrect instruction to the jury did 
not affect the result of a trial of a criminal case unfavor- 
ably to the defendant the giving of the instruction must 
be considered prejudicial error.” Because of error in 
the instruction given the judgment must be reversed. 
Instruction No. 13 which defendant claims was erro- 
neous is as follows: “You are instructed that testimony of 
an alleged complaint by the witness Terry Conzales 
(sic) to Leone Conklin and Ward Conklin may be con- 
Sidered by you only as corroborative of her testimony as 
to an asault having taken place, and may not be consid- 
ered by you as corroborative of her testimony as to the 
assailant or as to the identify (sic) of such assailant.” 
Defendant argues that in giving this instruction the 
court infringed on the right of the jury to pass on the 
credibility and weight of the evidence. He contends 
this instruction in effect tells the jury that the testimony 
of Leone Conklin and Ward Conklin is sufficient corro- 
boration of the claim of the prosecutrix that an assault 
had taken place. According to the defendant the trial 
court should have instructed that this testimony might 
be considered by the jury in determining “whether or 
not” it amounted to such corroboration. The instruc- 
tion says such testimony “may” be considered by the 
jury. It speaks of an “alleged complaint.” The lan- 
guage appears permissive only, and not mandatory. We 
think the instruction was not objectionable as usurping 
the function of the jury. As hitherto previously pointed 
out the defendant could have requested further instruc- 
tion on corroboration. In the absence of such an instruc- 
tion the assignment of error is without merit. 
Defendant assigns as error the trial court’s admitting 
over objection the testimony of a doctor that he had 
examined the prosecutrix and that in his opinion she had 
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never had sexual intercourse. Defendant cites certain 
cases from other jurisdictions purporting to hold that 
though the unchastity of the prosecutrix may be gone 
into in a prosecution of this nature, the converse is not 
true; that her good character cannot ordinarily be shown 
until it has been attacked. We do not deem it necessary 
to decide this question in view of the evidence as reflect- 
ed by the record in this case. 

A witness Marjorie Buck testifying for the defendant 
said that the prosecutrix had told her she spent the 
night of March 16, 1962, with the defendant. Lois Sie- 
wert, also a witness for the defendant, volunteered the 
statement that the defendant was “supposed” to have 
stayed all night with Terry on that night, and stated 
the prosecutrix told her the next day that Jack had stayed 
with her all night. Defendant testified he went to the 
apartment of the prosecutrix on the night mentioned 
and he “had stayed with her.” He later, in response to a 
question as to whether or not he had had sexual inter- 
course with her, refused to answer because it might in- 
criminate him. 

We think this was an attack on her character tending 
to show she was not chaste and that the rebuttal evidence 
was admissible under the circumstances. The assign- 
ment of error is not sustained. 

The sentence imposed on the defendant was to serve 
from 5 to 6 years imprisonment in the Nebraska State 
Reformatory. The sentence is alleged by defendant to be 
excessive and also erroneous because it is an indeter- 
minate one under section 29-2620, R. R. S. 1943, and that 
such sentences are not permitted with respect to a crime 
of violence. That an indeterminate sentence in this case 
was improper because of this statute is conceded by the 
State. Inasmuch as the case must be retried because of 
the erroneous instruction, the question of excessiveness 
of the sentence need not be discussed. 

For the reasons set out in this opinion, the judgment 
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is reversed and the cause remanded with directions to 
proceed in accordance with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


In RE APPLICATION OF ALBERT Roy ANDREWS, DOING BUSI- 
NESS AS ANDREWS TRANSFER & STORAGE, Norrotk, NE- 
BRASKA. ALBERT Roy ANDREWS, DOING BUSINESS AS AN- 
DREWS TRANSFER & STORAGE, NORFOLK, NEBRASKA, 
APPELLANT, V. NEBRASKA STATE RAILWAY COMMISSION, 
APPELLEE, 
121 N. W. 2d 32 


Filed April 12, 1963. No. 35388. 


1. Judgments: Public Service Commissions. The rules relating to 
nunc pro tune orders are generally applicable to administrative 
and quasi-judicial commissions. 

2. Judgments. The proper function of a nunc pro tunc order is 
not for the purpose of correcting some affirmative action of the 
court which ought to have been taken, but its true purpose is to 
correct the record which has been made, so that it will truly 
record the action really had, but which through some inadvert- 
ence or mistake has not been truly recorded. In other words, 
it is an order to make the record speak the truth. 

The order nunc pro tunc may be supported by the 
judge’s notes, court files, or other entries of record. It may 
also be based upon other evidence, oral or written, which is 
sufficient to satisfy the court that the order is required to make 
the record reflect the truth. 

4, Public Service Commissions: Appeal and Error. On appeal to 
the Supreme Court from an order of the Nebraska State Railway 
Commission, while acting within its jurisdiction, the question 
for determination is the sufficiency of the evidence to prove that 
the order is not unreasonable or arbitrary. 

In the absence of a bill of exceptions, no ques- 

tion will be considered, a determination of which requires an 

examination of the evidence produced at a hearing before the 

Nebraska State Railway Commission. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 
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Clarence A. H. Meyer, Attorney General, and Homer 
G. Hamilton, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


MESSMORE, J. 

Albert Roy Andrews, hereinafter referred to as appel- 
lant, filed a petition with the Nebraska State Railway 
Commission, hereinafter referred to as commission, on 
December 30, 1954, for an order nunc pro tunc, seeking 
an order correcting and clarifying the order of the com- 
mission entered on March 31, 1938, which granted and 
issued to appellant a certificate of public convenience 
and necessity. This certificate authorized the transpor- 
tation of general commodities over irregular routes from 
Madison County, to and from Omaha, and occasionally 
to and from various points within the State of Nebraska. 
The purpose of the appellant’s petition was to correct 
this certificate to properly reflect the authority author- 
ized by a report of an examiner for the commission which 
was approved by the commission; and in addition, to 
reflect the scope of appellant’s operations as the same 
had been conducted on and prior to April 1, 1936, and to 
authorize operations which appellant has conducted 
since that time. 

The proceedings before the commission appearing in 
the transcript from which appeal was taken by the ap- 
pellant will be referred to later in the opinion. 

The appellant assigns as error that the order of the 
commission entered on June 10, 1955, is unreasonable, 
arbitrary, and contrary to law by denying the appellant’s 
petition for an order nunc pro tunc, and in overruling 
the appellant’s motion for rehearing and reconsideration. 

The appellant in his petition alleged in substance that 
he was engaged in business under the trade name and 
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style of Andrews Transfer & Storage, Norfolk, Nebraska, 
a motor common carrier of property in Nebraska in in- 
trastate commerce and also in interstate commerce, and 
moved the commission for an order nunc pro tunc, cor- 
recting and clarifying the order of the commission en- 
tered on March 31, 1938, which granted and issued grand- 
father certificate No. 2611, under application No. M-1110 
to the appellant. 

In support of this request for an order nunc pro tunc, 
the appellant showed to the commission the following: 
Chapter 142, section 7 (a), Laws 1937, which is the so- 
called “grandfather” clause, provides in part as follows: 
“Ninety days after the effective date of this Act it shall 
be unlawful for any common carrier by motor vehicle 
subject to the provisions of this Act to engage in any 
intrastate operations on any public highway in Nebraska 
unless there is in force with respect to such carrier a 
certificate of public convenience and necessity issued by 
the Commission authorizing such operations: Provided, 
however, subject to Section 9 of this Act, if any such 
carrier or predecessor in interest was in actual bona fide 
operation as a common carrier by motor vehicle on April 
1, 1936, over the route or routes or within the territory 
for which application is made, and has so operated since 
that time * * * the Commission shall issue such certifi- 
cate without requiring further proof that public conven- 
ience and necessity will be served by such operation and 
without further proceedings if application for such cer- 
tificate is made to the Commission as provided in 
paragraph (b) of this section and within sixty days 
after the effective date of this Act. * * * (b) Application 
for certificates shall be made in writing to the Commis- 
sion, be verified under oath, and shall be in such form 
and contain such information as the Commission shall 
by regulation require.” 

The petition further alleged that on or about August 
24, 1936, within the 60-day period, appellant filed his 
written “grandfather” application on form M-1-1 as pre- 
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scribed by the commission; and that as disclosed by the 
application, the appellant sought a grandfather certifi- 
cate of public convenience and necessity which would 
authorize him to continue as a common carrier of proper- 
ty by motor vehicle and to render the same type of serv- 
ice to the shipping public as had been performed by him 
since 1920. The appellant attached certain sworn state- 
ments to his application indicating that the appellant 
had hauled merchandise and general commodities be- 
tween points in Nebraska for many years prior to the 
filing of his application. 

The petition further alleged that on February 9, 1937, 
the appellant amended his grandfather application by 
letter, and advised the commission that his grandfather 
certificate “should read we move Household gds. fix- 
tures and genl. mdse. any where, any time. Including 
pool car distribution, in fact anything, anyplace, any- 
time. Business was established in year 1920”; that this 
letter was acknowledged by a letter directed to the ap- 
pellant on February 15, 1937, signed by B. L. Knudson, 
Director, Motor Transportation, and appellant was ad- 
vised that the additional information contained in his 
letter of February 9, 1937, would be filed and attached 
to his grandfather application; and that in order to de- 
termine whether the appellant was in bona fide operation 
as acommon carrier by motor vehicle on April 1, 1936, the 
matter was set for hearing at Madison, Nebraska, on 
October 11, 1937, before examiner H. L. Holtzendorff. 

The petition further alleged that on March 31, 1938, the 
commission entered its order in application No. M-1119 
granting and issuing a certificate of public convenience 
and necessity to the appellant as follows: “SERVICE 
AUTHORIZED: Commodities generally. ROUTE OR 
TERRITORY AUTHORIZED: Irregluar routes from 
Madison County, to and from Omaha, and occasionally 
to and from various points within the State of Nebraska 
at large”; that after receiving a copy of his grandfather 
certificate, the appellant believed that some confusion 
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might arise as to the proper interpretation of his operat- 
ing certificate; that a discussion was had with the Di- 
rector of the Motor Transportation Department with ref- 
erence to the matter; that relying upon the represenia- 
tions made by such Director, appellant continued to 
perform non-radial, statewide service without respect 
to a base hub or territory; that as business developed, 
the appellant added additional equipment and person- 
nel and openly carried on the business which he contends 
is shown by delivery receipt freight bills prepared by 
him, an abstract of representative shipments of general 
commodities transported between points in Nebraska 
from January 5, 1943, a map substantially disclosing the 
same information as contained in the abstract of his busi- 
ness which he presented, signed delivery receipts, an ab- 
stract of heavy hauling shipments transported by him be- 
tween points in Nebraska since June 1946, and alleging 
that said abstract of representative heavy hauling ship- 
ments, as well as a map illustrate the same information as 
that contained in the abstract; that the appellant also pre- 
pared from his books and records an abstract of repre- 
sentative shipments of household goods transported by 
him from January 1943 between points in Nebraska, as 
well as a map illustrating the same information as that 
contained in the abstract; that the appellant has held 
his services out to the public generally to transport com- 
modities generally between points in Nebraska since 
the date of issuance of his grandfather certificate; that 
such service was performed without interruption until 
September 18, 1953, at which time the Director of the 
commission’s Motor Transportation Department advised 
the appellant by letter that it was his opinion that any 
shipment handled by the appellant which did not either 
originate or terminate in Madison County would be out- 
side the scope of his territorial authority; that further 
correspondence resulted in appellant being allowed to 
continue the same operations until the matter could be 
brought before the commission; and that in processing 
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the numerous motor carrier grandfather applications 
after the examination when such applications were 
granted or approved and signed by the commissioners, 
they were placed in the hands of stenographers for the 
preparation of the final order, and due to the thousands 
of applications so processed in a very short period of 
time, many inadvertent errors were committed by the 
stenographers, and the findings and intentions of the 
commission, as shown by the approved report, were not 
fully and correctly reflected in the final orders entered 
by the commission. 

The appellant’s petition then referred to the exam- 
iner’s note sheet and his report as recommending ap- 
proval by the commission to grant the appellant a non- 
radial statewide authority, and alleged that if that was 
not accomplished, it was incumbent upon the commission 
to correct the descriptive wording appearing in said 
certificate so as to correctly authorize the operations 
sought and approved by the commission in the grand- 
father proceeding; and that by reason of all of the 
facts and circumstances outlined above, appellant was of 
the opinion and believed that an order nunc pro tune 
should be entered by the commission correcting the 
order entered on March 31, 1938, to properly reflect the 
findings and intentions of the commission as expressed 
in the examiner’s report. 

The petition further alleged that the appellant offered 
to voluntarily surrender certain portions of the operat- 
ing authority and suggested the following certificate of 
public convenience and necessity: “(a) SERVICE AU- 
THORIZED: Commodities generally, except those re- 
quiring special equipment. ROUTE OR TERRITORY 
AUTHORIZED: Between points and places in Nebraska 
over irregular routes. (b) SERVICE AUTHORIZED: 
Household goods as defined in Practices of Motor Car- 
riers of Household Goods, 17 MCC 467; uncrated office, 
hospital, and store fixtures and emigrant movables. 
ROUTE OR TERRITORY AUTHORIZED: Between 
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points and places in Nebraska over irregular routes. (c) 
SERVICE AUTHORIZED: Heavy commodities and ar- 
ticles and commodities of unusual size or weight requir- 
ing special equipment or handling, including all com- 
modities and articles too heavy or of such size not feasi- 
ble to move in ordinary vehicles or without special 
handling. ROUTE OR TERRITORY AUTHORIZED: 
Between points and places in Nebraska over irregular 
routes.” 

The appellant prayed that the commission grant an 
order nunc pro tunc correcting the order of the commis- 
sion entered on March 31, 1938, in M-1110 granting and 
issuing a grandfather certificate to the appellant, and if 
such relief is granted the corrected certificate of public 
convenience and necessity be restricted and amended at 
appellant’s request so as to authorize the operations set 
forth in the last preceding paragraph. 

There is no bill of exceptions in this case. 

The examiner’s memorandum or note sheet on appli- 
cation No. M-1110 under date of October 11, 1937, con- 
tains the following: Point or territory where main 
volume of traffic is obtained: Norfolk, Madison County; 
point or territory to which main volume of traffic is 
transported: Omaha; additional points in state to which 
traffic is transported: Statewide; the character of traf- 
fic: Commodities generally. 

The examiner, on October 28, 1937, recommended that 
an order be entered by the commission in accordance 
with the above findings, and signed the same. Commis- 
sioners approving were F. L. Bollen, chairman, and F. A. 
Good. 

By an order by the commission, application No. 
M-1110 was granted and a certificate of public conven- 
ience and necessity issued to the appellant to operate 
as a common carrier of property by motor vehicle upon 
the highways of Nebraska, and to render the service over 
the route or routes or within the territory therein au- 
thorized, showing: “SERVICE AUTHORIZED: Com- 
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modities generally. ROUTE OR TERRITORY AU- 
THORIZED: Irregular routes from Madison County, to 
and from Omaha, and occasionally to and from various 
points within the State of Nebraska at large.” This 
order was entered on March 31, 1938, and was signed by 
F. L. Bollen, chairman, and George E. Truman, secretary. © 

The appellant sought to have the order of the com- 
mission, entered March 31, 1938, on application No. 
M-1110, corrected and clarified by an order nunc pro 
tunc to authorize the following operations: SERVICE 
AUTHORIZED: Commodities generally. ROUTE OR 
TERRITORY AUTHORIZED: Between points in Ne- 
braska over irregular routes, dated December 30, 1954. 

On June 10, 1955, the commission, by order, denied the 
appellant’s petition for an order nunc pro tunc, stating: 
“The Commission is of the opinion that nothing con- 
tained in the original or amended grandfather applica- 
tion, the Examiner’s notes, report and recommendation, 
is inconsistent with the issuance of a certificate of public 
convenience and necessity authorizing radial territorial 
operations. Examination of the supporting evidence 
submitted with the petition affirmatively demonstrates 
that the Commission did not enter an order other than 
the one intended.” 

On July 7, 1955, motion for rehearing and reconsid- 
eration was filed, claiming that the commission erred 
in denying the appellant’s request for an order nunc 
pro tunc and setting forth the alleged errors committed 
by the commission. This matter was set for hearing 
on April 1, 1957, at 9:30 am., in the commission hearing 
room, Capitol Building, Lincoln, Nebraska. 

By an order entered on January 17, 1958, this mo- 
tion was overruled. Thereafter, in an order entered 
on January 31, 1958, the commission set aside and held 
for naught its order of January 17, 1958, and restored 
the appellant’s motion for rehearing and reconsidera- 
tion to its original status for consideration at a future 
date. The commission entered an order on August 29, 
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1962, overruling the appellant’s motion for rehearing 
and reconsideration. 

In Watson Bros. Transp. Co. v. Red Ball Transf. Co., 
159 Neb. 448, 67 N. W. 2d 475, this court held: “The 
rules relating to nunc pro tunc orders are generally ap- 
plicable to administrative and quasi-judicial commis- 
sions. * * * The proper function of a nunc pro tunc order 
is not for the purpose of correcting some affirmative 
action of the court which ought to have been taken, 
but its true purpose is to correct the record which has 
been made, so that it will truly record the action really 
had, but which through some inadvertence or mistake 
has not been truly recorded. In other words, it is an 
order to make the record speak the truth.” See, also, 
Frankfort Ky. Nat. Gas Co. v. City of Frankfort, 276 
Ky. 199, 123 S. W. 2d 270; Hargleroad Bulk Carriers, Inc. 
v. Ruan Transp. Corp., 173 Neb. 151, 112 N. W. 2d 743. 

The appellant argues that on appeal from an order of 
the commission in a proceeding in which no hearing 
was held, a bill of exceptions, as such, is unnecessary 
to a determination on the merits where the evidence 
before the commission appears elsewhere in the record. 
The appellant further argues that the certified tran- 
script, which consists of the petition for an order nunc 
pro tune and the attachments thereto which consist of 
certified copies of the original grandfather certificate 
application; certified copies of affidavits which were 
submitted with the original grandfather application: 
correspondence amending and clarifying the original 
application and acknowledgment and receipt of this 
amendment; certified copies of the commission’s records 
in the original proceeding including the examiner’s note 
sheet, the examiner’s report, and the commission’s order 
of March 31, 1938; maps and abstracts of shipments 
representing the statewide operations conducted by the 
appellant under the certificate issued as a result of the 
grandfather application; exhibits showing a certified 
copy of the commission’s minute entry of November 
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16, 1937; and the affidavit of the appellant which was re- 
ceived by the commission, placed in the record, and 
considered by the commission in making the determina- 
tion now complained of, was sufficient to warrant the 
commission to grant the appellant an order nunc pro 
tunc as set forth in the petition. 

The appellant cites section 75-407, R. R. S. 1943, which 
provides as follows: “The evidence presented before 
the State Railway Commission, as reported by its official 
stenographer and reduced to writing, shall be duly certi- 
fied to by the stenographer and the chairman of the com- 
mission as the true bill of exceptions, which, together 
with the pleadings and filings duly certified in the case 
under the seal of the commission, shall constitute the 
complete record and the evidence upon which the case 
shall be presented to the appellate court.” (Emphasis 
supplied.) 

The appellant contends that the emphasized language 
set out is sufficient to warrant this court to consider all 
subject matter such as exhibits, abstracts relating to 
transportation, letters, etc., and determine from the 
same the question of appellant’s right to have a nunc 
pro tunc order granted as prayed for by him in his 
petition and as shown by the transcript. 

An analysis and interpretation of the above-cited stat- 
ute clearly indicates that the evidence before the com- 
mission as reported by its official stenographer and re- 
duced to writing shall be duly certified to by the stenog- 
rapher and the chairman of the commission as the true 
bill of exceptions. In this connection, the statute is 
plain. 

We are unable to find that the part of the statute 
just above referred to has been complied with, and it 
must be complied with to acquire a true bill of excep- 
tions. The appellant’s contention cannot be sustained. 

The commission had before it certain exhibits con- 
tained in a transcript which could have been identified, 
offered in evidence, and preserved in and made a part of 
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a bill of exceptions so that they would constitute evi- 
dence to be considered by the commission. This the ap- 
pellant failed to do. 

The commission contends that the only fact of im- 
portance in this case is that there is no bill of excep- 
tions, consequently there is no evidence before this 
court for its consideration, and this being true, a dis- 
cussion of the merits of the case is not here involved. 

In Watson Bros. Transp. Co. v. Red Ball Transf. Co., 
supra, this court said: “We have also held: ‘The order 
nunc pro tunc may be supported by the judge’s notes, 
court files, or other entries of record. It may also be 
based upon other evidence, oral or written, which is 
sufficient to satisfy the court that the order is required 
to make the record reflect the truth.’ Fisher v. Minor, 
ante (159 Neb.) p. 247, 66 N. W. 2d 557. 

“We review the order subject to the following estab- 
lished rule: ‘On appeal to the Supreme Court from an 
order of the Nebraska State Railway Commission, while 
acting within its jurisdiction, the question for deter- 
mination is the sufficiency of the evidence to prove that 
the order is not unreasonable or arbitrary.’ In re Ap- 
plication of Moritz, 153 Neb. 206, 43 N. W. 2d 603. 

“What, then, is the evidence upon which the chal- 
lenged order was based?” The opinion then sets out a 
summary of the evidence contained in the bill of ex- 
ceptions to enable this court to arrive at a decision. 

In the case of Peterson v. George, 168 Neb. 571, 96 
N. W. 2d 627, the court said: “Here there is no bill of 
exceptions. In view of that fact the following from 
Spidel Farm Supply, Inc. v. Line, (165 Neb. 664, 86 N. W. 
2d 789) supra, has application: ‘At the hearing of the 
motion for summary judgment affidavits were presented 
by the parties and considered by the court. * * * There 
is no affidavit preserved or contained in the bill of ex- 
ceptions in this case. The effect of this omission is that 
any affidavit considered by the district court is not be- 
fore and may not be considered by this court. An affi- 
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davit used as evidence in the district court cannot be 
considered on an appeal of a cause to this court unless 
it is offered in evidence in the trial court and preserved 
in and made a part of the bill of exceptions. Berg v. 
Griffiths, 127 Neb. 501, 256 N. W. 44, 102 A. L. R. 1124; 
Harder v. Harder, 162 Neb. 433, 76 N. W. 2d 260.’ ” 

As stated in Palmer v. Capitol Life Ins. Co., 157 Neb. 
760, 61 N. W. 2d 396, quoting from Wabel v. Ross, 153 
Neb. 236, 44 N. W. 2d 312: “‘In the absence of a bill 
of exceptions, no question will be considered, a deter- 
mination of which requires an examination of the evi- 
dence produced in the trial court. It follows that any 
assignment of error that requires an examination of 
evidence cannot prevail on appeal in the absence of a 
bill of exceptions.’” There are other cases too numer- 
ous to mention which hold to the same effect and which 
we deem unnecessary to cite. 

The above rules likewise apply to the Nebraska State 
Railway Commission under the circumstances of the 
instant case. 

None of the alleged exhibits heretofore mentioned, 
attached to the appellant’s petition and appearing in the 
transcript, appear in a bill of exceptions. There is no 
evidence from which his right to an order nunc pro tunc 
can be determined in this court due to the state of the rec- 
ord before us. Therefore, we hold that the commission 
did not act in an arbitrary and unreasonable manner 
as contended for by the appellant. 

We affirm the order of the commission. 

AFFIRMED. 


RutH ANN DORLAND, APPELLEE, V. WARREN B. DoRLAND 
ET AL., APPELLANTS. 
121 N. W. 2d 28 


Filed April 12, 1968. No. 35393. 


1. Pleading. Where there is no response to an answer, and no 
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objection or exception is taken thereto, the affirmative allega- 
tions of the answer will be regarded as having been generally 
denied. 

2. Contracts. Consideration for an agreement or a promise is suf- 
ficient if there is any benefit to the promisor or any detriment 
to the promisee. 

If negotiations between parties result in an agreement 
in reference to the subject matter thereof and if they reduce it 
to writing, execute, and deliver it, the writing, in the absence 
of fraud, mistake, or ambiguity, is the only competent evidence 
of the contract. 

4. Judgments. By the terms of the declaratory judgment statute 
any person interested under a deed, will, written contract, or 
other writings constituting a contract, or whose rights, status, 
or other legal relations are affected by a statute, municipal 
ordinance, contract, or franchise, may have determined any 
question of validity arising under the instrument, statute, ordi- 
nance, contract, or franchise and obtain a declaration of rights, 
status, or other legal relations thereunder. 

. By the terms of the declaratory judgment statute a 

contract may be construed either before or after there has been 

a breach thereof. 


Appeal from the district court for Richardson County: 
VircIL FatLoon, Judge. Affirmed. 


Frank A. Hebenstreit and Bayard T. Clark, for appel- 
lants. 


Wiltse & Wiltse, Paul P. Chaney, and Emory P. Bur- 
nett, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


YEAGER, J. 

This is an action by Ruth Ann Dorland, plaintiff and 
appellee herein, against Warren B. Dorland and Cetha 
Floy Dorland, defendants and appellants, for a declara- 
tory judgment determining the rights of these parties 
under a written agreement entered into by and between 
these parties, bearing date and declared effective date of 
April 1, 1959, and for judgment in favor of the plaintiff 
and against the defendants for the amount claimed by 
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the plaintiff payable to her from the defendants at the 
time an amended petition was filed, which was $2,875, 
and for such a further amount as she claimed would be- 
come payable by the time of judgment, with interest. |i 

By answer the defendants denied the right of the 
plaintiff to the declaratory relief which she claimed, 
and prayed for an accounting between the parties. From 
the standpoint of pleading the case was presented on 
an amended petition and an amended answer. 

The plaintiff filed no pleading in response to the an- 
swer. The effect of this failure, there being no objection, 
was to regard the allegations as having been generally 
denied. See, Crilly v. Ruyle, 87 Neb. 367, 127 N. W. 251; 
Central Constr. Co. v. Highsmith, 155 Neb. 113, 50 N. W. 
2d 817; Dinkel v. Hagedorn, 156 Neb. 419, 56 N. W. 2d 
464; Anson v. Grace, 174 Neb. 258, 117 N. W. 2d 529. 

The case was tried to the court and a judgment was 
rendered declaring the rights of the parties under the 
agreement and awarding judgment in favor of the plain- 
tiff for an amount due at that time of $3,301. From this 
judgment the defendants have appealed. 

An understanding of the matters involved in this 
action requires a statement of its background which, to 
the extent necessary to relate, is the following: The 
plaintiff here and the defendant Warren B. Dorland 
were, prior to July 28, 1959, wife and husband. Some 
time prior to that date this defendant left the State of 
Nebraska, where the parties resided, and went to the 
State of Florida where he commenced an action for di- 
vorce. The parties had three minor children. In that 
action a decree of divorce was rendered on July 28, 1959. 

Prior to the rendition of the decree of divorce the 
parties to the action entered into a written stipulation 
by which the parties, among other things, agreed upon 
the placement and custody of the children, upon provi- 
sion for their support and maintenance, and upon ali- 
mony or support for the wife. By the terms of the stip- 
ulation, it was subject to approval of the court in case 
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of the rendition of a decree of divorce. The stipulation 
was dated April 1, 1959, signed by the parties, acknowl- 
edged by plaintiff in that action on April 10, 1959, and 
by the defendant there on April 4, 1959. 

By the terms of the stipulation the plaintiff there ob- 
ligated himself to pay to the defendant there $50 a month 
for each of the children until they should respectively 
reach the age of 21 years or are married, and to pay to 
the defendant there $100 a month until death or re- 
marriage. It was required that the payments should be 
made monthly in advance. Other matters were agreed 
upon but they do not require mention herein. The stipu- 
lation was ratified and confirmed by the Florida court 
in its decree. 

At the same time that the stipulation was made an 
agreement was made between these two parties which 
contained the same substance as that in the stipulation 
with reference to support and maintenance for the chil- 
dren and for the wife. The obligations of this agreement, 
like the stipulation, depended upon the granting of the 
decree of divorce. 

Cetha Floy Dorland, the other defendant in the present 
action, was a party to, signed, and acknowledged the 
agreement. For considerations stated in the agreement 
she bound herself to the following: 

“And the undersigned Cetha Floy Dorland hereby 
contracts, agrees and assures the payment, in the event 
that a divorce may be granted, to the said Ruth Ann Dor- 
land of monthly payments as above provided by Warren 
B. Dorland irrespective and regardless of the perform- 
ance of Warren B. Dorland of the agreements and 
obligations hereunder; and independently of any judg- 
ment that may be entered in the State of Florida in con- 
nection with the divorce proceedings aforesaid. It is the 
intent of the parties to this agreement that the total 
monthly payments to the defendant Ruth Ann Dorland 
by the plaintiff Warren B. Dorland shall not exceed 
$250.00.” 
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At the time of the commencement of the action here 
the plaintiff by her petition contended that the defend- 
ants were in arrears under this agreement. The district 
court, after full hearing, rendered the judgment which 
has been indicated herein. 

As grounds for reversal the brief of defendants con- 
tains numerous assignments of error. However all of 
them do not require specific mention and others do not 
require consideration at all since they are not argued in 
the brief. 

The first one presented is based on the theory that the 
action is one the purpose of which is to enforce the terms 
of a decree of divorce rendered in Florida. This is not 
such a situation. The action here is one based upon a 
Nebraska agreement. By its terms the decree of the 
court in Florida did nothing more than to approve the 
stipulation and the agreement. This is not to say that 
action to enforce the decree could not be had in 
the courts of Florida, but only that this is in nowise an 
action to enforce a decree, but is only an action on a con- 
tract. There is no contention made that as a contract 
it is not enforceable in Nebraska. 

By a group of assignments of error the defendants 
present the question of whether or not there was con- 
sideration for the agreement which the defendant Cetha 
Floy Dorland signed. These have apparently been aban- 
doned since the brief contains no argument in their 
support. In any event the evidence fully supports the 
allegations of consideration. Consideration for an agree- 
ment or a promise is sufficient if there is any benefit to 
the promisor or any detriment to the promisee. See, 
Phelps v. Blome, 150 Neb. 547, 35 N. W. 2d 93; Pike v. 
Triska, 165 Neb. 104, 84 N. W. 2d 311. 

It is urged in argument that the defendants were en- 
titled to and did not get credits for medical services fur- 
nished to the children involved after the effective date 
of the agreement by the defendant Warren B. Dorland, 
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and for appropriation of funds belonging to him after 
that ‘date. 

Evidence on this subject was admitted and the con- 
clusion reached by the district court was contrary to 
the contention of the defendants. It cannot be said that 
the conclusion was erroneous. 

Another contention made, as interpreted here, is that 
there is ambiguity in the agreement which required 
explanation and the court, to the detriment of the de- 
fendants, rejected parol evidence the purpose of which 
was to clarify the ambiguity. A reading of the agree- 
ment, together with the stipulation and the Florida de- 
cree, fails to disclose any such claimed ambiguity. 

Another contention is, again substantially, that in 
negotiations prior to the execution of the instruments 
conversations were had in which an intention different 
from the one expressed in the instruments involved 
was arrived at, and that the court erred in refusing to 
admit parol evidence of these negotiations. 

The instruments are clear and explicit on their face, 
and there is no claim of fraud or undue influence. The 
ruling in this respect was not erroneous. The rule which 
controls in this situation is as follows: “If negotia- 
tions between parties result in an agreement in refer- 
ence to the subject matter thereof and if they reduce 
it to writing, execute, and deliver it, the writing, in the 
absence of fraud, mistake, or ambiguity, is the only 
competent evidence of the contract.” Preferred Pic- 
tures Corp. v. Thompson, 170 Neb. 694, 104 N. W. 2d 57. 

The remaining question to be considered is that of 
whether or not the plaintiff was entitled to maintain this 
as a declaratory judgment action. There can be no doubt 
under the statute that she was so entitled. Section 25- 
21,150, R. R. S. 1943, provides as follows: “Any person 
interested under a deed, will, written contract or other 
writings constituting a contract, or whose rights, status 
or other legal relations are affected by a statute, mu- 
nicipal ordinance, contract or franchise, may have de- 
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termined any question of construction or validity aris- 
ing under the instrument, statute, ordinance, contract, 
or franchise and obtain a declaration of rights, status 
or other legal relations thereunder.” See, also, Ne- 
braska Seedsmen Assn. v. Department of Agriculture 
& Inspection, 162 Neb. 781, 77 N. W. 2d 464; County of 
Douglas v. OEA Senior Citizens, Inc., 172 Neb. 696, 111 
N. W. 2d 719. 

Section 25-21,151, R. R. S. 1943, provides: “A con- 
tract may be construed either before or after there has 
been a breach thereof.” 

In the case here the question of the rights of the plain- 
tiff and the declaration of the respective obligations of 
the defendants were questions for determination and 
were matters presentable in a declaratory judgment 
action. The district court by its judgment found in es- 
sence that the liability of the defendants was equal 
and several. 

In the light of these observations the conclusion is 
reached that the judgment of the district court should 
be and is affirmed. 

AFFIRMED. 


Mary F. MuRPHY, APPELLEE AND CROSS-APPELLANT, V. 


ANDREW MURPHY, APPELLANT AND CROSS-APPELLEE. 
121 N. W. 2d 404 


Filed April 19, 1963. No. 35340. 


1. Divorce. A divorce from bed and board may be granted on the 
petition of the wife when the husband, having sufficient ability 
to provide suitable maintenance and support, does grossly, 
wantonly, or cruelly refuse to do so. 


2. Even if a wife fails to establish her right to a di- 
vorce from bed and board, she is entitled to an award for 
support and maintenance by the husband, as provided by section 
42-337, R. R. 8. 1943. 

3. Where a wife has prayed for a divorce from bed and 


board and supported the same by sufficient evidence, and the 
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husband has prayed for an absolute divorce but failed in his 
proof, the trial court has no discretion in granting the remedy 
but must decree a divorce from bed and board as prayed. 


Appeal from the district court for Douglas County: 
Frank G. Nimitz, Judge. Affirmed. 


Floersch & Floersch, for appellant. 
Joseph T. Votava, for appellee. 


Heard before WuirE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

Plaintiff commenced this suit to obtain a divorce from 
bed and board on the ground of nonsupport in that de- 
fendant refused to provide suitable maintenance, al- 
though he had the financial ability to do so. The de- 
fendant denied the allegations of the petition and filed 
a cross-petition for a divorce on the ground of extreme 
cruelty. The trial court denied a divorce to the defend- 
ant and granted the prayer of plaintiff’s petition. Sepa- 
rate maintenance in the amount of $135 per month was 
granted to the plaintiff. The defendant appealed, and 
plaintiff has cross-appealed, asserting the insufficiency 
of the award of $135 per month. 

The plaintiff was a childless widow when she married 
the defendant on March 31, 1959. She was 59 years of 
age at time of trial on May 29, 1962. The defendant was 
a childless widower, 75 years of age at the time of trial. 

In 1957 plaintiff and her sister, Margaret McGargill, 
moved to Omaha. At that time plaintiff had an equity 
of $12,000 in her former home at Imogene, Iowa, house- 
hold goods worth $2,500, an old Rambler automobile 
that had been driven 12,000 miles, and $10,000 in cash. 
The plaintiff and her sister purchased a home in Omaha 
for $10,000, which they held in joint tenancy, and spent 
an additional $2,085.04 in remodeling it. Plaintiff and 
her sister occupied the first floor of the house and the 
second floor was converted into a furnished apartment, 
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which they rented for $80 per month. Since December 
1, 1957, when the sisters commenced living together, they 
kept an accurate account of all their living costs and 
other expenditures. The sister was not in good health, 
and her contributions to their living expenses consisted 
of her earnings as a baby sitter. The plaintiff worked 
at odd jobs from time to time. In December 1958, plain- 
tiff worked a couple of days at St. Vincent’s Old Peoples 
Home, where she met the defendant. 

The defendant is a retired mail carrier. He drew re- 
tirement pay in the amount of $195 per month. After 
his marriage to the plaintiff he drew a veteran’s pension 
of $78.75 per month. He had an equity in a contract 
of sale of his former home in the amount of $8,466.63. 
He had cash in banks and bonds in the amount of $18,- 
707.62. His total assets in addition to his retirement and 
pension rights were $27,174.25. At the time he first met 
the plaintiff he was living at St. Vincent’s Old Peoples 
Home, where he was paying $130 per month for his care 
and comfort. 

The parties, before their marriage, discussed some of 
the financial problems involved. Plaintiff informed de- 
fendant of her relationship with her sister. He was in- 
formed that the second floor of the home was rented 
as a furnished apartment. Defendant suggested that 
plaintiff discontinue renting the upstairs, so that they 
could use it after their marriage. This was done, caus- 
ing plaintiff and her sister to lose the $80 per month, 
which they had used as part payment on their living 
expenses. It was understood that the home owned and 
occupied by the two sisters would become the home of 
the parties after their marriage. Defendant advised 
plaintiff of his retirement and pension income and, ac- 
cording to plaintiff’s testimony, stated that if it was not 
enough there was other money available. Defendant 
said that he agreed to contribute only $130 per month 
to the family expense. For the first 9 months he con- 
tributed only $130 per month which necessitated plain- 
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tiff, partly because of her loss of the apartment rentals, 
to expend her own personal savings for living expenses. 

The difficulties between the parties stemmed from the 
refusal of defendant to make larger payments on the 
$300 per month required to maintain the home. The 
defendant did make larger contributions to the living 
expenses for several months before they separated. 

In January 1961, plaintiff moved downstairs and lived 
with her sister, evidently to coerce defendant into mak- 
ing larger contributions to the living costs of the three 
occupants of the home. Such coersive measures proved 
ineffective when applied to this 74-year-old defendant. 
On May 10, 1961, defendant moved out and returned to 
St. Vincent’s Old Peoples Home, where he now resides 
at an expense to him of $145 per month. 

The defendant admits the plaintiff was a fine house- 
keeper and cook. She took him where he wanted to go 
in her automobile. He concedes that he was well treated. 
Plaintiff and her sister painted the house and did the 
lawn work. The defendant stated that he was of the 
executive type and did not come there as a handy man. 
Defendant contends that plaintiff nagged him for secu- 
rity, which she denies. It is plain, however, that the 
difficulty between the parties arose over the payment of 
living expenses, the defendant contending he was to pay 
$130 per month and plaintiff and her sister the balance, 
although their income had been substantially reduced 
by the loss of the apartment rentals. 

The defendant contends that the trial court should 
have granted him an absolute divorce on the ground of 
cruelty. The evidence on which he relies is that plain- 
tiff’s efforts to get him to pay more money for her sup- 
port constituted “nagging.” Under all the circumstances 
and evidence shown in this record, we do not think there 
was sufficient evidence of cruelty to sustain a decree of 
divorce. In any event, there is no corroboration, a neces- 
sary element to the granting of a divorce. 

We think the evidence was sufficient to sustain a de- 
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cree of divorce from bed and board in favor of the plain- 
tiff on the ground of nonsupport. Regardless of the 
difficulties of these parties over financial matters dur- 
ing the time they lived together, the fact remains that 
defendant left the home on May 10, 1961. Thereafter, he 
paid nothing toward plaintiff’s support except when 
ordered by the court to do so during the pendency of this 
proceeding. He owed the obligation of a husband to sup- 
port his wife on and after that date. He failed to do so. 
This constitutes nonsupport and affords adequate basis 
for the granting of a divorce from bed and board. See, § 
42-302, R. R. S. 1943; Svanda v. Svanda, 93 Neb. 404, 140 
N. W. 777,47 L. R. A. N.S. 666. Whether or not a divorce 
from bed and board is granted, plaintiff is entitled to an 
award for support. In section 42-337, R. R. S. 1943, it is 
said: “In case of an application for a divorce from bed 
and board, although a decree for such divorce be not 
made, the court may make such order or decree for the 
support and maintenance of the wife and children, or 
any of them, by the husband, or out of his property, as 
the nature of the case may render suitable and proper.” 

Even if a wife should fail in making proof for a divorce 
from bed and board, a husband is not thereby released 
from his obligation to support his wife. In Earle v. 
Earle, 27 Neb. 277, 43 N. W. 118, 20 Am. S. R. 667, this 
court said: “While the statute books of this and other 
states amply provide for the granting of divorces in 
meritorious cases, yet we do not apprehend that it is 
the purpose of the law to compel a wife, when the ag- 
grieved party, to resort to this proceeding, and thus 
liberate her husband from all obligations to her, in order 
that the rights which the law gives her, by reason of her 
marital relations with her husband, may be enforced. 
Such a conclusion would not generally strike the con- 
science of a court of equity as being entirely equitable.” 

While an absolute decree of divorce is usually a more 
preferable solution than the granting of a divorce from 
bed and board, the latter may not be forced upon a 
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party who does not desire it. In Shomaker v. Shomaker, 
166 Neb. 164, 88 N. W. 2d 221, this court said: ‘We 
have also concluded that where a party has prayed for a 
divorce from bed and board and has adduced sufficient 
proof duly corroborated in support thereof, and in the 
same action the other party has prayed for an absolute 
divorce but has not adduced sufficient proof duly cor- 
roborated in support thereof, then the trial court has 
no discretion in granting the remedy, but must grant the 
divorce from bed and board as prayed.” 

Plaintiff complains that the allowance of separate main- 
tenance is insufficient. The evidence indicates that the’ 
marriage was primarily one of convenience. Each of 
the parties retained his own property. Plaintiff has 
been placed in the same position as before the marriage, 
including the restoration of the second floor of her home 
to a rent-producing furnished apartment. The trial 
court heard the witnesses and concluded that defendant 
should pay $135 per month to the support of his wife. 
We find no evidence in the record that would warrant 
an increase in the amount by this court. 

Plaintiff asks for an allowance of attorney’s fees for the 
services of her attorney in this court. We allow $250 
to be taxed as costs for this purpose. The costs are 
taxed to the defendant. 

We find the judgment of the district court to be free 
from error, and the judgment is affirmed. 

AFFIRMED. 
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‘Aucust LONGE, A RESIDENT ELECTOR AND TAXPAYER OF 
ScHooL District No. 42 of WAYNE CouNTY, NEBRASKA 
(OR A RESIDENT ELECTOR AND TAXPAYER OF SCHOOL DISTRICT 
No. 60-R or Dixon, WAYNE, AND THURSTON COUNTIES, 
NEBRASKA), IN HIS OWN RIGHT AND ON BEHALF OF ALL PER- 
SONS SIMILARLY SITUATED WHO WISH TO JOIN IN THIS 
PETITION, APPELLANT, v. COUNTY OF WAYNE, NEBRASKA, 
ET AL., APPELLEES. 
121 N. W. 2d 196 


Filed April 19, 1963. No. 35381. 


1. Appeal and Error. It is only when a tribunal acts judicially 
that a review by error proceedings is allowed under section 25- 
1901, R. R. S. 1943. 

2. Schools and School Districts. Section 79-426.17, R. R. S. 1948, is 
mandatory upon the county superintendent of schools and his 
actions in carrying out the expressed decision of the electors is 
ministerial only. 

8. Schools and School Districts: Elections. The special election 
authorized by section 79-426.15, R. R. S. 1943, is governed by 
the general election laws and is subject to the contests pro- 
vided in section 32-1001, R. R. S. 1943. 

4. Elections: Quo Warranto. The statute has provided an ade- 
quate remedy for the settlement of the rights of parties in 
election cases by either contest or quo warranto and these 
remedies are exclusive. 


Appeal from the district court for Dixon County: 
JouN E. Newton, Judge. Affirmed. 


Budd B. Bornhoft, for appellant. 


Harry N. Larson, C. M. Kingsbury, Charles E. McDer- 
mott, and Ronald K. Samuelson, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


. BROWER, J. 

August Longe, the appellant, brought this action by 
petition in error in the district court for Dixon County, 
Nebraska, seeking to attack the reorganization and con- 
solidation of 15 school districts in the Wakefield area 
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into one district known as School District No. 60-R of 
Dixon, Wayne, and Thurston Counties. 

_ The defendants in error and appellees herein are 
very numerous and include the three counties of Wayne, 
Dixon, and Thurston; the county superintendents, asses- 
sors, treasurers, and county clerks of each of said coun- 
ties; the special committee for reorganization of school 
districts for Wayne, Dixon, and Thurston Counties, here- 
inafter called the special committee; the Dixon County 
Committee for reorganization of school districts, herein- 
after called the county committee; the members of each 
of said committees; and all the 15 school districts in- 
volved in the reorganization, as well as the new dis- 
trict formed by the consolidation. 

The consolidation was undertaken by the election 
method under the Reorganization of School Districts 
Act, sections 79-426.01 to 79-426.19, R. R. S. 1943. Ter- 
ritory in the three counties being involved, the plan of 
reorganization, known as the Wakefield Plan of Reor- 
ganization, was prepared by a special committee com- 
posed of members from each of the three counties of 
Dixon, Wayne, and Thurston, as provided in section 
79-426.09, R. R. S. 1943. It will hereafter be referred 
to as “the plan.” 

The plan was prepared and adopted after meetings of 
the special committee, including two public hearings 
thereon. It was then submitted to the State Committee 
for Reorganization of School Districts, which reviewed 
and approved it on April 12, 1961, and advised the special 
committee that it be submitted to the electors of the 
proposed district. The county committee of Dixon 
County, because that county appears to be the one in 
which the largest number of electors reside, proceeded 
to call and hold an election, pursuant to subsection (4) 
of section 79-426.15, R. R. S. 1943. 

The election was held on June 13, 1961, at which time 
the plan was approved by a majority of all electors 
voting in the Class I districts by a vote of 200 in favor 
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of the proposition and 181 against it. It was likewise 
approved by the Class III district, including the city of 
Wakefield, by a vote of 359 in favor and 133 against the 
proposition. The canvassing board certified to the re- 
sult of the election on June 16, 1961, as required by 
section 32-496, R. R. S. 1948. 

Thereafter, pursuant to section 79-426.17, R. R. S. 1943, 
the county superintendents of the three counties, on June 
28, 1961, joined in one certificate or order showing the 
changes of the school districts involved and the realign- 
ment and adjustment thereof. The certificate was di- 
rected to the several county clerks, assessors, and treas- 
urers of the three counties involved. It set out the 
districts which were reorganized and the boundaries 
of the new district created by the consolidation. 

On July 24, 1961, the appellant, a resident elector and 
taxpayer of one of the Class I school districts, reorgan- 
ized with the other districts to form School District No. 
60-R of the said three counties, brought this error pro- 
ceeding on behalf of himself and all others similarly 

. situated. 

The cause was tried on the petition of appellant, the 
appellees’ answers thereto, and the appellant’s replies. 
On August 7, 1962, the district court rendered its judg- 
ment dismissing the petition. In the journal of judg- 
ment the district court held against the appellant, both 
upon the merits and upon procedural grounds. It held 
the reorganization proceedings were free from fatal 
defects and that a petition in error was not the proper 
remedy to challenge the election and the proceedings 
prior thereto. 

A motion for new trial having been overruled, appel- 
lant brings the cause to this court by appeal. 

The appellant contends the trial court erred in holding 
that the order or certificate of the county superintend- 
ents realigning and adjusting the district, as provided 
in section 79-426.17, R. R. S. 1943, was a ministerial 
instead of a judicial function and as such not reviewable 
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in error proceedings. There were numerous other assign- 
ments of error but they refer to the proceedings of the 
special committee or the county committee, and in view 
of our decision are not required to be considered. 

Appellant contends that under the holdings of this 
court the order realigning and adjusting the school dis- 
tricts made by the three county superintendents, on 
June 28, 1961, was reviewable by error proceedings 
under section 25-1901, R. R. S. 1943. He cites as author- 
ity for this proposition Olsen v. Grosshans, 160 Neb. 
543, 71 N. W. 2d 90; Keedy v. Reid, 165 Neb. 519, 86 N. 
W. 2d 370; School Dist. No. 49 v. Kreidler, 165 Neb. 
761, 87 N. W. 2d 429; and Dovel v. School Dist. No. 
23, 166 Neb. 548, 90 N. W. 2d 58. It is to be noted that 
all of the cited cases were brought to review, in error 
proceedings, decisions of the county superintendent made 
under the petition method of reorganization set out in 
section 79-402, R. S. Supp., 1961. 

In the petition method of proceeding, the petitions of 
the electors are presented to the county superintendent 
or superintendents of schools of the county or counties 
involved with sworn lists of the electors of the various 
school districts presented with them. The county super- 
intendents under the petition method are required to 
determine the sufficiency of the petitions and whether 
the required 55 percent of the electors of the several 
districts have signed the petitions. In such cases it has 
been held that the county superintendent’s acts have 
the connotation of an adjudication and are not minis- 
terial. Olsen v. Grosshans, supra. 

The ultimate authority for changing the boundaries 
and the reorganization of school districts under both the 
petition method, as provided in section 79-402, R. S. 
Supp., 1961, and by the election procedure, rests with 
the electors of the several districts involved. The action 
of the county superintendent however under the two 
methods is quite different. Under the petition method 
the county superintendent must determine whether the 
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request of 55 percent of the electors in each district has 
authorized the proposed change. In doing so the super- 
intendent acts judicially to a certain extent. It is only 
when the tribunal acts judicially that a review by error 
proceedings is allowed under section 25-1901, R. R. S. 
1943. 

In the case before us the electors have made known 
their decision by and through the election. The results 
of the election have been certified to the superintendents 
by the canvassing board. These results disclose the will 
of the electors. The county superintendents have no 
power or authority to change this result. Section 79- 
426.17, R. R. S. 1943, provides in part as follows: “If 
the plan of reorganization is adopted, the county super- 
intendent of schools shall proceed to cause the changes, 
realignment and adjustment of districts to be carried out 
as therein provided.” (Emphasis ours.) Section 79- 
426.17, R. R. S. 1943, is mandatory upon the county su- 
perintendent of schools and his action in carrying out 
the expressed decisions of the electors is ministerial only. 

Appellant cites certain portions of this court’s opinion 
in Nickel v. School Board of Axtell, 157 Neb. 813, 61 N. 
W. 2d 566. That case was an injunction action in which 
the court was considering the question of the constitu- 
tionality of the Reorganization of School Districts Act 
under which the consolidation now before us was ef- 
fected. The court held the constitutionality might be 
tested by injunction. Appellant stresses that in the 
cited case this court discusses the constitutionality of 
the act with respect to the contention then advanced that 
there was no provision in the act for an appeal. In the 
opinion in the cited case certain decisions of this court, 
including Pollock v. School Dist. No. 42, 54 Neb. 171, 
74 N. W. 393, were discussed to show that if no method 
of appeal was provided and a decision to a certain ex- 
tent judicial in its character and subject to review was 
involved, the review could be had through error pro- 
ceedings as provided by section 25-1901, R. R. S. 1943. 
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Some of the cases so cited, including Pollock v. School 
Dist. No. 42, supra, were those involving the petition 
method of reorganization of schools under section 79- 
402, R. S. Supp., 1961. Appellant maintains that because 
Nickel v. School Board of Axtell, supra, was a case in- 
volving the election method of reorganization, the cita- 
tion and discussion of these prior decisions of this court 
at least implied that the same procedural remedy ex- 
ists to review the order of the superintendent in an 
election case, as had existed in cases under section 79- 
402, R. S. Supp., 1961. We do not agree with the ap- 
pellant’s contention. It is to be noted that the court 
in Nickel v. School Board of Axtell, supra, concluded this 
discussion with these remarks: “If any action taken 
by the county committee was appealable, a question 
we need not and do not decide, these statutes fully meet 
the requirements of the Constitution.” Apparently this 
court was discussing the possibility of bringing error 
proceedings to review any action of a committee leading 
to the election that might involve some judicial discre- 
tion. It was not necessary for this court to determine 
this question discussed at that time nor is it necessary 
for us to do so now. No error proceeding in this cause 
was brought within 1 month of any decision of any 
such committee as required by section 25-1931, R. R. S. 
1943. There is certainly nothing in the cited case that 
may be said to infer that a review by error proceeding 
lies from the action of the county superintendent in im- 
plementing the changes and realignments as provided 
by section 79-426.17, R. R. S. 1943, after a reorganization 
has already been effected by the electors themselves. No 
such question was before the court in that case. 

In Arends v. Whitten, 172 Neb. 297, 109 N. W. 2d 363, 
it was determined that the election provided in the 
Reorganization of School Districts Act was a specia! 
election and not a school election. The court then held: 
“The special election authorized by section 79-426.15, 
R. R. S. 1943, is governed by the general election laws 
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and is subject to the contests provided in section 32- 
1001, R. R. S. 1943.” The case cited School Dist. No. 
49 v. School Dist. No. 65-R, 159 Neb. 262, 66 N. W. 2d 
561, in which this court stated: “The statute has pro- 
vided an adequate remedy for the settlement of the 
rights of parties in election cases by either contest or 
quo warranto and these remedies are exclusive.” 

The appellant instead of bringing an action to con- 
test the election, as provided by sections 32-1001 to 32- 
1036, R. R. S. 1943, allowed the election to be held and 
the decision of the electors thereat to be determined, 
ascertained, and certified by the canvassing board. He 
then seeks to review the election and the steps leading 
thereto through error proceedings brought to review 
the action of the county superintendents in implement- 
ing the results of that election under section 79-426.17, 
R. R. S. 1943, a step involving no judicial discretion on 
their part. 

Having determined that the action of the county su- 
perintendents thereunder was ministerial only, it follows 
that the action cannot be maintained and that the trial 
court did not commit error in dismissing the action, 
and its judgment should be affirmed. 

AFFIRMED. 
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BLAINE FRANKFORTER ET AL., APPELLEES, V. GLENN E. 
TURNER, COUNTY SUPERINTENDENT OF SCHOOLS OF LaAN- 
CASTER CouNTY, NEBRASKA, ET AL., APPELLANTS, IMPLEADED 
WITH DEWEY A. GANZEL, COUNTY SUPERINTENDENT OF 
SCHOOLS OF SALINE COUNTY, NEBRASKA, APPELLEE. 

HAROLD BECK ET AL., APPELLEES, V. GLENN E. TURNER, 
CounTY SUPERINTENDENT OF SCHOOLS OF LANCASTER 
County, NEBRASKA, ET AL., APPELLANTS, IMPLEADED WITH 
Dewey A. GANZEL, COUNTY SUPERINTENDENT OF SCHOOLS 

OF SALINE CouUNTY, NEBRASKA, APPELLEE. 
EmIL L. VOKOUN ET AL., APPELLEES, V. GLENN E. TURNER, 
CouNTY SUPERINTENDENT OF SCHOOLS OF LANCASTER 
County, NEBRASKA, ET AL., APPELLANTS, IMPLEADED WITH 
Dewey A. GANZEL, COUNTY SUPERINTENDENT OF SCHOOLS 

OF SALINE CoUNTYy, NEBRASKA, APPELLEE. 

121 N. W. 2d 377 


Filed April 26, 1968. Nos. 35863, 35364, 35365. 


1. Appeal and Error. When the time for filing a petition in er- 
ror expires and objection is timely made, the right to a review 
is lost and the petition in error should be dismissed. 


In a proceeding under section 25-1901, R. R. S. 1948, 
it is mandatory that a petition in error and the transcript be 
properly authenticated and timely filed to vest the appellate 
court with jurisdiction of the subject matter. 


An appellate court may not consider or decide a case 
within its appellate jurisdiction unless its authority to act is 
invoked in the manner prescribed by law. 

If a district court was without jurisdiction of the sub- 
ject matter of litigation, this court does not acquire jurisdic- 
tion thereof by an appeal to it from a final order of the dis- 
trict court therein. 


Appeal from the district court for Saline County: 
JOSEPH AcH, Judge. Reversed and remanded with di- 
rections. 


Paul L. Douglas, William D. Blue, Floyd A. Sterns, 
William L. Walker, and Ear] Ludlam, for appellants. 


Muffly & Snyder and Gerald J. Hallstead, for appellees. 
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Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoOSLAUGH, and Brower, JJ. 


MESSMoRE, J. 

Here are three cases consolidated for the purpose of 
briefs and argument before this court. 

The plaintiffs in error filed three petitions in the trial 
court, one in each case, and in this court filed a tran- 
script and bill of exceptions in each case. 

School districts Nos. 11, 72, and 158 of Lancaster 
County are Class I school districts as defined by the laws 
of Nebraska. The school district of the city of Crete 
in Saline County is a Class III school district, and is 
also known as school district No. 2 of Saline County, 
being the county which has the largest number of pupils 
residing in the proposed joint district. 

The proceedings originate under section 79-402, R. S. 
Supp., 1961, as last amended, Laws 1959, c. 385, § 1, p. 
1334, effective date September 28, 1959, providing that 
the county superintendent shall change the boundaries 
of existing school districts upon petitions signed by 55 
percent of the legal voters of each district affected, and 
that territory may be annexed to a district from an ad- 
joining county upon joint action by county committees 
as provided in sections 79-426.08 and 79-426.09, R. R. 
S. 1943. 

The defendant in error Glenn E. Turner is the duly 
elected, qualified, and acting superintendent of schools 
of Lancaster County. Dewey A. Ganzel is the duly ap- 
pointed, qualified, and acting superintendent of schools 
of Saline County. 

The trial court found that it had jurisdiction of the 
parties and of the subject matter of the actions; that 
the error proceedings were timely filed and sufficient; 
that under the record there was no genuine issue of 
material fact; that the motions of the plaintiffs in error 
for summary judgment be sustained; that there was no 
proper, valid, and sufficient evidence before the county 
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superintendents upon which they could deny the peti- 
tions; that as may be applicable in the respective cases, 
legal voters of Class I school districts, within the time 
petitions were being held, could withdraw their names 
or could withdraw or revoke a withdrawal; that quali- 
fied legal voters of such districts may add their names 
to such petitions; that upon the original submission 
thereof and at the time of the superintendents’ hearing 
to determine the validity and sufficiency valid signa- 
tures of at least 55 percent of the legal voters of such 
Class I school districts were contained in the respective 
petitions, and with the concurring petition of such Class 
III school district, had properly petitioned that the 
boundaries of their respective districts be changed; that 
the petitions were valid and sufficient; that annexation 
be decreed pursuant to the findings of superintendent 
Ganzel, by the joint action of said superintendents with- 
in 10 days or the order of the court stand in lieu thereof; 
and that costs be taxed against the defendants in error, 

The trial court overruled the motions for summary 
judgment of the defendants in error. 

For convenience we will refer to defendant in error 
Glenn E. Turner, county superintendent of schools of 
Lancaster County, as Turner, and to Dewey A. Ganzel, 
county superintendent of schools of Saline County, as 
Ganzel. 

A motion for new trial was filed by defendant in error 
Turner to set aside the order sustaining motion for sum- 
mary judgment of the plaintiffs in error and overruling 
the motion for summary judgment of the defendants in 
error upon the ground that the court erred in finding 
plaintiffs in error were entitled to judgment as a matter 
of law; and that the order of the trial court entered 
June 4, 1962, was contrary to law. 

The defendant in error, Warren E. Williams, filed a 
motion to set aside and vacate the judgments rendered 
by the trial court on June 4, 1962, or for a rehearing, 
or in the alternative for a new trial, substantially in 
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accord with the motion for new trial filed by the de- 
fendant in error Turner, and in addition set forth that 
the trial court erred in finding and ordering that said 
petition in error and alleged transcript were filed within 
20 days after the final order was entered by defendant 
in error Turner. 

Motions for rehearing and in the alternative for a new 
trial, to the same effect as above mentioned, were filed 
by other defendants in error in the other two cases. 

All of the above motions were overruled, and motions 
for supersedeas bonds and cost bonds were sustained 
and approved by the trial court. 

Section 79-402, R. S. Supp., 1961, has been in sub- 
stantially its present form since 1957. It sets out a 
comprehensive, orderly procedure for dissolving and 
annexing school districts by petition. First, the petitions 
with 55 percent of the legal voters of each district are 
submitted to the county committee. Second, within 40 
days the county committee submits the petition or peti- 
tions to the state committee. Third, the state committee, 
after study and recommendation, returns the petitions 
to the county committee. Fourth, within 15 days the 
county committee advertises and holds a public hearing, 
which in the three cases here involved was held on 
October 3, 1961. Fifth, the county committee holds the 
petitions for 10 days at which time, October 13, 1961, in 
the cases involved here, the petitions are filed with the 
county superintendent or superintendents as the case 
may be. Sixth, the county superintendents then adver- 
tise and hold a hearing, which was held in these three 
cases on October 24, 1961. 

A joint meeting of the Saline and Lancaster County 
School Reorganization Committee was held at the Saline 
County courthouse in Wilber, on August 30, 1961, where- 
in it was unanimously agreed that the petitions of the 
electors of the respective school districts be accepted and 
notice forwarded to the State Committee for Reorgan- 
ization of School Districts, and that said petitions consti- 
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tuted a part of the Saline County comprehensive plan. 
The State Committee for Reorganization of School Dis- 
tricts, at a meeting held September 20, 1961, reviewed 
the petitions, voted approval of the same, and recom- 
mended that the county committee should proceed with 
the hearing and other requirements necessary to com- 
plete action on the petitions. On October 3, 1961, after 
the joint notice by chairmen of the Saline and Lancaster 
County school reorganization committees published Sep- 
tember 28, 1961, hearing was held at the courthouse at 
Wilber, Saline County, at which time the recommenda- 
tions of the state committee were presented to the legal 
voters of the respective school districts. 

In the three cases, after notice had been published 
on October 19, 1961, in the Crete News, a newspaper of 
general circulation located in Crete, Saline County, 
Ganzel and Turner met multilaterally on October 24, 
1961, and held a public hearing at the courthouse in 
Saline County to determine the validity and sufficiency 
of the petitions that had been filed with the respective 
superintendents by school districts Nos. 11, 72, and 158, 
to dissolve and annex the respective areas of each of 
said school districts to school district No. 2 of Saline 
County in the city of Crete. 

On October 27, 1961, Turner rendered a decision on 
the validity and sufficiency of the petitions to dissolve 
school districts Nos. 11, 72, and 158 of Lancaster County 
and annex the same to school district No. 2, school dis- 
trict of the city of Crete, Saline County. After exam- 
ination of the petitions and the circumstances pertinent 
thereto, it was his opinion that the petition of school 
district No. 158 was insufficient, and that the petitions of 
school districts Nos. 11 and 72 were not valid due to mis- 
representations made in procuring signatures. As a 
result thereof, no order would be signed by him dis- 
solving school districts Nos. 11, 72, and 158. 

On Octeber 27, 1961, Turner wrote a letter to Ganzel 
stating that he was not signing an order for the dis- 
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solution of any or all of school districts Nos. 11, 72, and 
158. 

On January 10, 1962, Ganzel rendered an order af- 
fecting changes of school district boundaries wherein 
he found and determined that upon properly filed and 
validly executed petitions therefor, pursuant to section 
79-402, R. S. Supp., 1959, school districts Nos. 11, 72, 
and 158, Class I school districts of Lancaster County, be 
dissolved and annexed to school district No. 2, city of 
Crete, Saline County. 

On January 10, 1962, Ganzel wrote a letter to Turner 
informing him of his decision that the petitions were 
valid, and that the boundaries of school districts Nos. 
11, 72, and 158 should be changed and the annexation 
to school district No. 2 of Saline County should be made, 
and requesting that Turner concur in his, Ganzel’s, 
order. There is nothing to show or indicate that Turner 
concurred in Ganzel’s order. 

The appellants predicate error as follows: That the 
trial court’s judgment is contrary to law; and that the 
trial court erred in failing to find that the plaintiffs’ 
petitions in error were not timely filed. 

With reference to jurisdiction, the original jurisdiction 
of the proceedings in the case at bar was in Saline 
County, where the board or tribunal, composed of two 
county superintendents acting multilaterally in a quasi 
judicial capacity, met, held a hearing on the merits, 
and were required to adjudicate the issues. 

It is axiomatic that error proceedings from judgments 
rendered or final orders made by such board or tribunal 
as that at bar, should be taken to the district court for 
the county in which the board or tribunal as such had 
its jurisdictional forum, where the hearing was held, 
and its judicial functions were performed. See School 
Dist. No. 49 v. Kreidler, 165 Neb. 761, 87 N. W. 2d 429. 

Section 25-1901, R. R. S. 1943, provides in part: “A 
judgment rendered, or final order made, by a * * * 
tribunal, board or officer exercising judicial functions, 
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and inferior in jurisdiction to the district court, may be 
reversed, vacated or modified by the district court.” 

Section 25-1902, R. R. S. 1943, defines a final order 
as: ‘An order affecting a substantial right in an action, 
when such order in effect determines the action and pre- 
vents a judgment, and an order affecting a substantial 
right made in a special proceeding, or upon a summary 
application in an action after judgment, is a ‘final order’ 
which may be vacated, modified or reversed, as pro- 
vided in this chapter.” 

Section 25-1903, R. R. S. 1943, provides in part: “The 
‘proceedings to obtain such reversal, vacation or modi- 
fication shall be by petition entitled ‘petition in error,’ 
filed in a court having power to make such reversal, va- 
cation or modification, setting forth the errors com- 
‘plained of, and thereupon a summons shall issue and 
be served, * * * as in the commencement of an action.” 

Section 25-1931, R. R. S. 1943, provides in part: ‘No 
proceedings for reversing, vacating, or modifying judg- 
ments or final orders shall be commenced unless within 
one calendar month after the rendition of the judgment 
or making of the final order complained of; * * *.” 

When the time for filing a petition in error expires 
and objection is timely made, the right to a review is 
lost and the petition in error should be dismissed. See 
Keedy v. Reid, 165 Neb. 519, 86 N. W. 2d 370. 

On October 27, 1961, as heretofore mentioned, Turner 
rendered his order wherein he refused to sustain the 
validity of the petitions of the legal voters who signed 
the same in school districts Nos. 11, 72, and 158, pri- 
marily on the basis that such petitions were insufficient 
to justify dissolution of said school districts and the an- 
nexation of the same to school district No. 2 in the citv 
of Crete, Saline County. Over 2 months after the date 
of October 27, 1961, Ganzel rendered his order finding 
the petitions of the legal voters who signed such peti- 
‘tions of school districts Nos. 11, 72, and 158, to be suffi- 
cient and valid, and rendered an order that said districts 
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be dissolved and annexed to school district No. 2 in the 
city of Crete, Saline County. 

Plaintiffs in error filed their three Belton in error 
in the three cases in the district court for Saline County 
on February 8, 1962. It will be noted that the petitions 
in error were filed after the 1-month period provided 
for filing petitions in error. See § 25-1931, R. R. S. 1943. 

For all purposes, the order rendered by Turner ter- 
minated the proceeding and was a final, appealable order 
to this court. To permit one county superintendent to 
withhold his decision for 2 months or more would clearly 
indicate that any superintendent of schools in the same 
situation might hold or retain his decision perhaps 6 
months, or for an indefinite period. The law does not 
permit of such acts on the part of county superintend- 
ents. The following are applicable. 

In Harms v. County Board of Supervisors, 173 Neb. 
687, 114 N. W. 2d 713, this court held: “In proceedings 
under section 25-1901, R. R. S. 1943, it is mandatory that 
a petition in error and the transcript be properly au- 
thenticated and timely filed to vest the appellate court 
with jurisdiction of the subject matter.” The court said, 
quoting from Anania v. City of Omaha, 170 Neb. 160, 
102 N. W. 2d 49: “‘An appellate court may not con- 
sider or decide a case within its appellate jurisdiction 
unless its authority to act is invoked in the manner pre- 
scribed by law. 

“Tf a district court was without jurisdiction of the 
subject matter of litigation, this court does not acquire 
jurisdiction thereof by an appeal to it from a final order 
of the district court therein.’ * * * Furthermore, it is 
not possible to consider them as proceedings in error as 
neither the petition nor the transcript in either case was 
filed in district court within 1 month of the decision of 
the county board of supervisors as required by section 
25-1931, R. R. S. 1943. ney v. Reid, 165 Neb. 519, 
86 N. W. 2d 370; * * *.”- 

Keedy v. Reid, supra, was an appeal from an order 
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of the district court for Gage County dismissing a petition 
in error, the object and purpose of which was to re- 
verse and set aside an order entered by the county super- 
intendent of schools of Gage County merging school dis- 
trict No. 161 with school district No. 114 under the pro- 
visions of section 79-402, R. S. Supp., 1955. This court 
said that error proceedings from such an order are gov- 
erned by section 25-1931, R. R. S. 1943, and must be com- 
menced within 1 month after the rendition of the order; 
that the amendment of the petition in error was made 
long after the 1-month period provided for the filing of 
a petition in error; that no petition in error was filed 
within 1 month against the real parties in interest; and 
that the failure to comply with the provisions of the 
statute required a dismissal of the petition in error in 
accordance with the action taken by the trial court. 

Other matters are raised by the appellants which we 
deem unnecessary to determine. 

For the reasons heretofore set forth in this opinion, 
we conclude that the judgment of the trial court should 
be reversed and the cause remanded with directions to 
dismiss the petitions in error. All costs are taxed to 
appellees. 

REVERSED AND REMANDED WITH DIRECTIONS. 


INSURANCE COMPANY OF NORTH AMERICA, A CORPORATION, 


APPELLANT, V. Maxim KUuNIN ET AL., APPELLEES. 
121 N. W. 2d 372 


Filed April 26, 1968. No. 35385. 


1. Appearances. The general rule is that an appearance is special 
when its sole purpose is to question the jurisdiction of the 
court. It is general if the party appearing invokes the power 
of the court on any question other than that of jurisdiction. 


2. A special appearance is in the nature of a plea in 
abatement and is governed by the same rules. 
3. When a party appears specially before judgment and 
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denies the truth of any material fact alleged in the affidavit for. 
service by publication, the court must then determine the truth 
of the allegation contained in the affidavit. 

4. Foreign Corporations: Appearances. Where the defendant is a 
nonresident of the state, or a foreign corporation, and the 
validity of service by publication upon the defendant depends 
upon the defendant owning property, or having debts owing 
to him within the state which are sought to be taken by a 
provisional remedy or to be appropriated by judicial proceed- 
ings, the defendant may appear specially and deny that he 
owns any property or has any debts owing to him within the 
state. 

5. Appearances. The filing of an amended special appearance 
without having obtained leave of court is not a general appear- 
ance, 

6. Appearances: Garnishment. The filing of a special appearance 
containing allegations relating to the validity of a garnishment 
is not a general appearance where the jurisdiction of the court 
depends upon the validity of the garnishment. 


Appeal from the district court for Douglas County: 
FraNnK G. Nimitz, Judge. Affirmed. 


Haney, Walsh & Wall, for appellant. 


Monsky, Grodinsky, Good & Cohen, Gross, Welch, 
Vinardi, Kauffman, Schatz & MacKenzie, and Gaines, 
Spittler, Neely, Otis & Moore, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BosLaucH, J. 

On February 2, 1960, a department store operated by 
Herzberg’s, Inc., in Omaha, Nebraska, was damaged by 
fire. This action was brought by Insurance Company 
of North America against Maxim’s of Nebraska, Inc., a 
corporation, to recover the amount which the plaintiff 
alleged that it had paid to Herzberg’s, Inc., under an in- 
surance policy as a result of the fire. The petition al- 
leged that the fire was caused by the negligence of the 
defendant and its employees. 

The plaintiff also commenced garnishment proceed- 
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ings against another insurance company in an effort to 
reach funds which the plaintiff alleged were due the 
defendant from the garnishee. The garnishee answered 
that the funds due the defendant had been assigned by 
the defendant to Maxim’s of Oregon, Inc., and that there 
were no funds due the defendant from the garnishee 
which were payable in Nebraska. 

The plaintiff then filed an amended petition naming 
Maxim Kunin, Jeannette Kunin, Maxim’s of Iowa, Inc., 
and Maxim’s of Oregon, Inc., as additional defendants. 
The plaintiff alleged that Maxim Kunin and Jeannette 
Kunin were residents of Minneapolis, Minnesota, and 
that Maxim’s of Oregon, Inc., was a foreign corporation. 
The plaintiff attempted to obtain jurisdiction over the 
property of these defendants by proceeding under sub- 
division (3) of section 25-517, R. R.S. 1943. This subdivi- 
sion of the statute authorizes service by publication in 
actions against nonresidents or foreign corporations hav- 
ing property in this state which is sought to be taken by 
any of the provisional remedies. 

In lieu of service by publication, a summons was served 
upon Maxim Kunin, Jeannette Kunin, and Maxim’s of 
Oregon, Inc., at Minneapolis, Minnesota. The plaintiff 
also filed the affidavit of one of its attorneys which al- 
leged that the affiant believed that Herzberg’s, Inc., 
had in its possession property of the defendant Maxim 
Kunin which was held under the name of Maxim’s of 
Iowa, Inc., and which could not be levied upon by at- 
tachment. A summons in garnishment was served upon 
Herzberg’s, Inc., as garnishee. The garnishee answered 
that it held $643.78 for the account of Maxim’s of Iowa, 
Inc., which included $347.63 due the United States of 
America. 

Maxim Kunin, Jeannette Kunin, Maxim’s of Iowa, 
Inc., and Maxim’s of Oregon, Inc., filed separate special 
appearances. Later, Maxim Kunin, Jeannette Kunin, 
and Maxim’s of Oregon, Inc., filed separate amended 
special appearances which were sustained and the action 
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was dismissed as to these defendants. The plaintiff's 
motion for new trial was overruled and it has appealed. 

The plaintiff contends that the amended special ap- 

pearances of Maxim Kunin, Jeannette Kunin, and Max- 
im’s of Oregon, Inc., should have been overruled be- 
cause they amounted to a general appearance in the 
district court.. The only question which must be deter- 
mined by this court is whether these defendants made 
a general appearance in the district court. 
' The separate amended special appearances alleged 
that the defendants Maxim Kunin, Jeannette Kunin, and 
Maxim’s of Oregon, Inc., did not have any property or 
any debts owing to them in the State of Nebraska at the 
time the summons. issued or at any time since then; 
that the garnishment proceedings were void because 
the affidavit had been sworn to before an attorney for 
the plaintiff as notary public; and, that the demand was 
not founded on contract and there was no allowance on 
the petition of the amount in value of the property that 
might be attached as required by section 25-1001, R. R. S. 
1943. Affidavits were filed in support of the special 
appearances which alleged that the defendants did not 
have any property or debts owing to them in the State of 
Nebraska at the time the summons was issued or at any 
time since then. These affidavits were received in evi- 
dence. The plaintiff introduced no evidence except the 
defendants’ brief. 

As a preliminary matter, the plaintiff contends that 
the filing of the amended special appearances without 
leave of court was a general appearance because the 
defendants had no right to file such amended pleadings 
without leave of court. — 

The record fails to show any objection by plaintiff to 
the filing of the amended pleadings and no question was 
raised in the trial court concerning the right of the de- 
fendants to be heard upon the amended special ap- 
pearances. The plaintiff has waived any right to object 
to the filing of the amended pleadings. Grotte v. Nagle, 
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50 Neb. 363, 69 N. W. 973. See, also, Behr v. Duling, 128 
Neb. 860, 260 N. W. 281, in which the defendant was 
granted leave in open court to amend his answer but was 
held not to have made a general appearance. 

The principal contention of the plaintiff is that a non- 
resident defendant, or a foreign corporation, who at- 
tempts to appear specially and object to the jurisdiction 
of the court over his person upon the ground that he has 
no interest in the property which the plaintiff has levied 
upon by attachment or garnishment, makes a general 
appearance in the action. 

In Welch v. Ayres, 43 Neb. 326, 61 N. W. 635, the court 
discussed the right of a nonresident defendant to deny 
ownership of any property in the state as a ground for a 
special appearance. The court pointed out that juris- 
diction under subdivision (3) of section 77 of the Code 
of Civil Procedure, now section 25-517, R. R. S. 1943, was 
dependent upon the defendant being a nonresident of 
the state or a foreign corporation, the owner of property 
or of debts owing to him within the state, and that such 
property or debts are sought to be taken by a provisional 
remedy or to be appropriated by judicial proceedings; and 
that if any of these conditions do not exist, jurisdiction 
of the defendant is not acquired by service by publica- 
tion. The court concluded that such a defendant is 
entitled to show the nonexistence of any fact essential to 
confer jurisdiction, such as the fact that the defendant 
owns no property situated within the state and that a 
motion to quash the service should be sustained under 
such circumstances. 

In Kneeland v. Weigley, 76 Neb. 276, 107 N. W. 574, 
the defendant was a nonresident who was served by 
publication. The defendant alleged by special appear- 
ance, and later by answer, that he had no interest in 
the property which had been attached and had no in- 
terest in any property, or debts owing to him, in the 
state. The special appearance was overruled and a de- 
murrer to the answer was sustained. This court held 
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that the judgment of the district court should be affirmed 
because the defendant was not entitled to attack the jur- 
isdiction of the court upon the ground that he did not 
own the property which had been attached. The court 
noted that a defendant is not entitled to have an attach- 
ment quashed upon the ground that he is not the owner 
of the property; that the defendant cannot be injured by 
an attachment if he does not own the property; that if 
a nonresident defendant does not own the property 
which has been attached, the entire proceeding is void; 
and that the opinion in Welch v. Ayres, supra, should be 
modified accordingly. 

In Barkhurst v. Nevins, 106 Neb. 33, 182 N. W. 568, 
this court held that when a plaintiff seeks by attachment 
and garnishment to subject the property of a nonresident 
defendant to the payment of the debt and to obtain con- 
structive service in the manner provided by law, and 
when the defendant appears specially for the purpose of 
objecting to the jurisdiction of the court over his person 
and disclaims that the garnishee has any money or other 
property belonging to him and disclairns any interest or 
right to the property named in the affidavit of garnish- 
ment, the defendant has made a general appearance be- 
cause the appearance invokes the jurisdiction of the 
court upon matters outside of the question of the juris- 
diction of the court. The holding was based upon Fowler 
v. Brown, 51 Neb. 414, 71 N. W. 54. 

The defendants attempt to distinguish Barkhurst v. 
Nevins, supra, upon the ground that a denial of owner- 
ship of any property within the state is not the same 
as a disclaimer of any interest in specific property which 
has been attached or garnished. We do not think that 
such a distinction can be made. However, the dis- 
claimer which was filed in Fowler v. Brown, supra, was 
entirely different from the denial of ownership made by 
the defendants in this case. Fowler v’-Brown, supra, 
was a foreclosure case in which two of the defendants 
' filed a disclaimer to the premises described in the peti- 
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tion and prayed that the action be dismissed as to them. 
The defendants made no attempt to appear specially and 
this court held that the defendants had made a voluntary 
appearance. The Fowler case is not authority for the 
rule declared in the Barkhurst case. 

The opinion in Kneeland v. Weigley, supra, recognizes 
that the jurisdiction of the court depends upon the own- 
ership by the defendant of the property which has been 
attached. The opinion states that the whole proceeding 
is void if the defendant does not own the property which 
has been attached. 

The basis for the holding in Kneeland v. Weigley, 
supra, is the general rule that a disclaimer of owner- 
ship is not a ground for dissolving an attachment. It 
may be argued that the defendant cannot be injured by 
an attachment of property which he does not own, but 
we believe that there are other aspects of the question 
which should be considered. Orderly procedure requires 
that the parties to an action be able to litigate questions 
of jurisdiction in the proceeding itself before judgment. 
It does not seem unreasonable to require the plaintiff to 
prove the facts upon which the jurisdiction of the court 
depends. If the entire proceeding is void because of a 
lack of jurisdiction, why should any court be required to 
devote further time or effort to such a proceeding. We 
think that the better rule is that a nonresident defendant 
may establish that he does not own the property which 
has been attached where the attachment is the basis for 
the jurisdiction of the court. The holdings in Kneeland 
v. Weigley, supra, and Barkhurst v. Nevins, supra, should 
be reconsidered in the light of the rules generally appli- 
cable to special appearances. 

The general rule is that an appearance is special when 
its sole purpose is to question the jurisdiction of the 
court. It is general if the party appearing invokes the 
power of the court on any question other than that of 
jurisdiction. Ivaldy v. Ivaldy, 157 Neb. 204, 59 N. W. 
2d 373. 
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A special appearance is in the nature of a plea in abate- 
ment and is governed by the same rules. Gaines v. 
Warrick, 113 Neb. 235, 202 N. W. 866. 

When a party appears specially before judgment and 
denies the truth of any material fact alleged in the 
affidavit for service by publication, the court must then 
determine the truth of the allegation contained in the 
affidavit. Jackman v. Miller, 119 Neb. 463, 229 N. W. 
778; County of Douglas v. Feenan, 146 Neb. 156, 18 N. W. 
2d 740, 159 A. L. R. 569; Katz v. Swanson, 147 Neb. 791, 
24 N. W. 2d 923. 

We conclude that where the defendant is a nonresi- 
dent of the state, or a foreign corporation, and the vali- 
dity of service by publication upon the defendant de- 
pends upon the defendant owning property, or having 
debts owing to him within the state which are sought 
to be taken by a provisional remedy or to be appropriated 
by judicial proceedings, the defendant may appear spe- 
cially and deny that he owns any property or has any 
debts owing to him within the state. Welch v. Ayres, 
supra. See, also, Jones v. Danforth, 71 Neb. 722, 99 N. 
W. 495; Tanner v. DeVinney, 101 Neb. 46, 161 N. W. 1052; 
LaVarre v. International Paper Co., 37 F. 2d 141; Green- 
wood Grocery Co. v. Canadian County Mill & Elevator 
Co., 72 S. C. 450, 52 S. E. 191, 110 Am. S. R. 627, 2 
L. R. A. N.S. 79, 5 Ann. Cas. 261; Schlater v. Broaddus 
(La.), 7 Martin 527; Harris v. Taylor, 35 Tenn. 536, 67 
Am. Dec. 576; Pennsylvania Co. v. United Railways of 
Havana, 26 F. Supp. 379; Ribundo v. Kemp, 12 La. App. 
512, 126 So. 577. Accordingly, the opinions in Kneeland 
v. Weigley, supra, and Barkhurst v. Nevins, supra, are 
modified to the extent that they conflict with this opin- 
ion. 

The remaining question is the effect of the allegations 
that the affidavit in garnishment was void and that the 
plaintiff had failed to obtain an allowance on the peti- 
tion of the amount in value of the property which might 
be attached. We need only determine whether these 
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allegations converted the special appearances into gen- 
eral appearances. 

The plaintiff relies upon Aultman & Taylor Co. v. 
Steinan, 8 Neb. 109. In that case, which was a replevin 
case, the defendant attempted to appear specially but 
included a number of objections in his pleading which 
went to the merits of the action and requested that the 
order of delivery be quashed and the suit be dismissed. 
‘This was held to be a general appearance. The decision 
is not authority for the contention made by the plaintiff 
in this case. 

Although the allegations relating to the alleged de- 
fects in the garnishment proceedings would have been 
proper in a motion to dissolve the garnishment, under 
the circumstances in this case, the inclusion of the al- 
legations in the special appearances filed by the defend- 
ants did not result in the defendants making a general 
appearance. See, Coffman v. Brandhoeffer, 33 Neb. 279, 
50 N. W. 6; McCartney v. McCartney, 128 Neb. 671, 260 
N. W. 184. 

We conclude that the record in this case fails to show 
that Maxim Kunin, Jeannette Kunin, and Maxim’s of 
Oregon, Inc., made a general appearance in this action. 
The special appearances of these defendants were pro- 
perly sustained. 

The judgment of the district court is affirmed. 

AFFIRMED. 


H/K Company, A NEBRASKA CORPORATION, APPELLANT, V. 
BoarD oF EQUALIZATION OF THE COUNTY OF LANCASTER, 
StTaTE OF NEBRASKA, ET AL., APPELLEES. 

121 N. W. 2d 382 
Filed April 26, 1968. No. 35390. 


1. Taxation: Appeal and Error. An appeal to the district court 
from the action of the county board of equalization is heard in 
equity, and upon appeal to this court is tried de novo. 
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2. Taxation. The burden of proof is upon the taxpayer to estab- 
lish his contention that his property has been unreasonably 
valued in an amount greater than its actual value, or that its 
value has not been fairly and properly equalized with all other 
property resulting in a discriminatory and unfair assessment. 

The valuation of property made by an assessor for 

taxation purposes is presumed to be correct if it reflects his 

own information and judgment. 

However, if he does not inspect the property and ac- 

cepts the valuation fixed by another person, this presumption 

does not exist. 

All tangible property and real property in this state, 

not expressly exempt therefrom, shall be subject to taxation, 

and shall be valued at its actual value which shall be entered 
opposite each item and shall be assessed at thirty-five percent 
of such actual value. Such assessed value shall be taken and 
considered as the taxable value on which the levy shall be 

made. § 77-201, R. R. S. 1948. 

Actual value of property for taxation shall mean and 
include the value of property for taxation that is ascertained 
by using the following formula where applicable: (1) Earning 
capacity of the property; (2) relative location; (3) desirability 
and functional use; (4) reproduction cost less depreciation; (5) 
comparison with other properties of known or recognized value; 
and (6) market value in the ordinary course of trade. § 77-112, 
R. R. S. 1943. . 

7. Constitutional Law: Taxation. The Constitution of Nebraska 
requires taxes on all tangible property to be levied by valua- 
tion, uniformly and proportionately. Art. VIII, § 1, Constitu- 
tion of Nebraska. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Mason, Knudsen, Dickeson & Berkheimer, for appel- 
lant. 


Paul L. Douglas, William D. Blue, Ronald D. Lahners, 
Floyd A. Sterns, and Walter D. Weaver, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 
This is an appeal from a judgment of the district court 
involving issues of tax valuation and equalization for the 
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tax year 1959 on improved commercial property in Lin- 
coln, Lancaster County, Nebraska. 

The appellant, H/K Company, a Nebraska corporation, 
which will hereinafter be referred to as plaintiff, is the 
owner of two separate but contiguous properties, re- 
ferred to as tracts I and II. Tract I is described as Lot 
1, and the east 10 feet of Lot 2, Original City, Block 39, 
Lincoln, Lancaster County, Nebraska. Tract II covers 
the west 40 feet of Lot 2 and all of Lot 3, Original City, 
Block 39, Lincoln, Lancaster County, Nebraska. 

The county assessor of Lancaster County determined 
the actual values of the land and improvements for tax 
purposes for the year 1959 to be as follows: 


Tract I Tract II Total 
Land $106,270 $ 74,875 $181,145 
Improvements 62,710 117,885 180,595 
TOTALS $168,980 $192,760 $361,740 


The county assessor determined the assessments on 
these values to be as follows: 


Tract I Tract II Total 
Land $ 33,475 $ 23,585 $ 57,060 
Improvements 19,750 37,130 56,880 
TOTALS $ 53,225 $ 60,715 $113,940 


Lot 1 is the corner lot at the southwest corner of 
Fourteenth and P Streets in the city of Lincoln, Ne- 
braska, with a frontage on Fourteenth Street of 142 
feet and a frontage on P Street of 50 feet. The improve- 
ments during 1959 consisted of an old three-story brick 
building with wood joists. The building was in poor 
condition but was being rented. The second and third 
floors of the building were maintained as a rooming 
house. The first floor of the building was leased to 
small stores and shops. The east 10 feet of Lot 2 con- 
sisted of a stairway and entrance to another building 
which was situated on the balance of Lot 2 and on Lot 
3 which adjoin Lot 1 on the west. The improvements 
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on Lots 2 and 3 are a two-story building which during 
1959 was occupied by a cafeteria, a sport shop, and the 
offices of the American Bus Lines which were on the 
second floor. The stairway on the east 10 feet of Lot 
2 led to the offices of the American Bus Lines. 

The district court found that the valuation of the 
building improvements on tract I, as determined by the 
county assessor, was unreasonable, excessive, and arbi- 
trary, and reduced the actual value of the improvements 
to $25,835, which, allowing for adjustment for the stair- 
way, is the actual value of the improvements as deter- 
mined by the plaintiff’s expert. The district court fur- 
ther determined that the actual value of the land in tract 
I, as determined by the assessor, was arbitrary and un- 
reasonable because evidence did not disclose that the 
same percentage of reduction had been applied to tract 
I as to tract IJ, and reduced the actual value of the land 
to $89,498, which is a little over $20,000 above the figure 
given by plaintiff’s expert. It then found that the as- 
sessed value should be determined by taking 31.5 per- 
cent of the actual value of the said property, so that 
the assessed value of the land in tract I was reduced to 
$28,191.87, and the assessed value of the improvements 
to $8,138.03, making a total assessed value of tract I 
of $36,329.90. 

No change was made by the district court in the ac- 
tual or assessed values of tract IJ, so that the total 
assessed value of both tracts I and II was determined 
by the district court to be $97,044.90. 

Plaintiff perfected an appeal to this court, alleging 
five assignments of error, which may be grouped as 
follows: The court erred (1) in failing to equalize the 
assessments with other property in Lancaster County; 
(2) in determining the assessed values of tracts I and 
II exceeded $65,972; and (3) in refusing to admit certain 
evidence of ratio studies. 

The evidence discloses that this property was pur- 
chased by the plaintiff in June 1959, for a total consid- 
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eration of $275,000. For the purpose of securing a loan 
on the property, the plaintiff was required to obtain 
two independent appraisals of the loan value of the 
property. One of these appraisers testified for the plain- 
tiff. It was his opinion that the fair market value of the 
property when he appraised it in 1959 was $280,590, 
which, broken down for comparison with tracts I and II, 
would be approximately as follows: 


Tract I Tract II Total 
Land $ 69,000 $ 81,000 $150,000 
Improvements 20,590 110,000 130,599 
TOTALS $ 89,590 $191,000 $280,590 


E. T. Wilkins & Associates completed a mass appraisal 
of all urban and rural property in Lancaster County in 
the spring of 1954. This appraisal was undertaken to 
equalize the assessed valuation on real estate and im- 
provements in Lancaster County. All the findings by 
the Wilkins company were turned over to the county 
assessor of Lancaster County. There is extensive testi- 
mony as to the methods employed by the Wilkins com- 
pany to determine the values fixed by it. Because the 
actual value figures used by the assessor are the same 
as the Wilkins company figures, the plaintiff complains 
that the assessor made no independent appraisal, but 
merely accepted the Wilkins’ figures. However, the 
testimony of the county assessor is that the actual figures 
on his books are based on his own opinion of the valua- 
tions. When the Wilkins appraisers were present on a 
portion of this property in 1954, he was there with them. 
When the data was put on the Wilkins’ card, he checked 
each item on the card. He did not personally inspect 
the property in 1959, but did send his chief deputy to 
do so, and the deputy reported back to him that there 
had been no changes in the property. 

An appeal to the district court from the action of the 
county board of equalization is heard in equity, and upon 
appeal to this court is tried de novo. See LeDioyt v. 
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County of Keith, 161 Neb. 615, 74 N. W. 2d 455. The 
burden of proof is upon the plaintiff to establish its con- 
tention that its property has been unreasonably valued 
in an amount greater than its actual value, or that its 
value has not been fairly and properly equalized with 
all other property resulting in a discriminatory and 
unfair assessment. See Newman v. County of Dawson, 
167 Neb. 666, 94 N. W. 2d 47. 

Generally, the valuation of property made by an as- 
sessor for taxation purposes is presumed to be correct 
if it reflects his own information and judgment. How- 
ever, if he does not inspect the property and accepts the 
valuation fixed by another person, this presumption does 
not exist. See Baum Realty Co. v. Board of Equalization, 
169 Neb. 682, 100 N. W. 2d 730. 

It is the plaintiff’s position that the valuations fixed 
for tracts I and II are those of the Wilkins company and 
not those of the assessor. The assessor did inspect the 
property personally, checked the individual items ap- 
pearing on the Wilkins’ cards which went into the valua- 
tion, agreed with the figures, and adopted them as his 
own. While the assessor did not inspect the property in 
1959, he did send his chief deputy to do so. We do not 
accept the plaintiffs premise that the county assessor 
gave no opinion based on his own analysis. We find the 
evidence to indicate otherwise. 

To prove the property to be valued in an amount 
greater than its actual value, plaintiff proved its sale 
price in 1959, and produced witnesses who fixed its ac- 
tual value between $275,000 and $280,590. The district 
court found the valuation placed by the assessor on tract 
I excessive on both the land and the improvements, and 
reduced the valuation. Plaintiff complains that the re- 
duced valuation on tract I is still excessive. 

Section 77-201, R. R. S. 1943, provides as follows: ‘All 
tangible property and real property in this state, not 
expressly exempt therefrom, shall be subject to taxa- 
tion, and shall be valued at its actual value which shall 
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be entered opposite each item and shall be assessed at 
thirty-five per cent of such actual value. Such assessed 
value shall be taken and considered as the taxable value 
of which the levy shall be made.” 

“Actual value” is defined by section 77-112, R. R. S. 
1943, as follows: “Actual value of property for taxation 
shall mean and include the value of property for taxa- 
tion that is ascertained by using the following formula 
where applicable: (1) Earning capacity of the property; 
(2) relative location; (3) desirability and functional use; 
(4) reproduction cost less depreciation; (5) comparison 
with other properties of known or recognized value; and 
(6) market value in the ordinary course of trade.” 

The county assessor testified that each of the factors 
enumerated above were considered in connection with 
his personal assessments of the property in arriving at 
his opinion of the actual value of tracts I and IJ. Plain- 
tiff challenges this statement because the assessor has 
not changed the assessment since 1954 and the first 
five of these particular factors did not become a part 
of the statute until 1955. The testimony, however, is 
undisputed except by this inference. We cannot say 
from this record that the assessor did not review his 
assessment in the light of these factors and decide to 
make no change. 

As to tract II, the assessor’s actual valuation after 
making adjustment for the east 10 feet is only $1,760 
above the market value fixed by plaintiff's expert. This 
difference is so minimal that it is evident that the 
actual valuation fixed by the assessor could not be con- 
sidered unreasonable. We are concerned, therefore, 
with the reasonableness of the actual value of tract I 
and the question as to whether the assessed valuation 
on both tracts has been fairly and proportionately equal- 
ized with all other property. 

With reference to the location and functional use 
of tract I, there was a difference in the appraisal ap- 
proach between the assessor and the plaintiffs witnesses. 
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The assessor fixed his value based on the 142-foot front- 
age on Fourteenth Street. Plaintiff's witnesses consid- 
ered the value based on the 50-foot frontage of Lot 1 on 
P Street. During 1959, the use of the property was on 
Fourteenth Street. All of the shops faced on that street, 
and the main entrance to the apartments on the second 
and third floors was on Fourteenth Street. While 
plaintiff's expert did not feel this should make any 
difference in the valuation, we believe there is room for 
argument on this point so far as the highest and best 
use of the property is concerned. We approve the form- 
ula adopted by the assessor in determining the actual 
value of tract I by relating it to front footage on Four- 
teenth Street. 

There is no evidence in the record on the actual value 
in 1959 of comparable properties, or of the other prop- 
erties in the vicinity. Plaintiff’s expert did, however, 
use six sales between 1950 and 1956 of properties in the 
general area for comparison purposes. The assessment 
date was March 1, 1959. § 77-1301, R. R. S. 1943. The 
property was not purchased by plaintiff until June 
1959. Actual value is a matter of opinion based upon 
the use of the statutory formula. While the sale price 
three and one-half months later is entitled to consider- 
able weight, it is not the sole controlling factor. We have 
carefully reviewed the adjustments made by the trial 
court on actual value, and have come to the conclusion 
that it cannot be said that the values fixed by the trial 
court are so unreasonable as to require further adjust- 
ment. 

We determine that plaintiff has failed to sustain the 
burden of proving its property has been unreasonably 
valued in an amount greater than its actual value. We 
are now concerned with the contention that the assessed 
value is greater than that of other property in the county. 

Section 77-201, R. R. S. 1943, requires that all property 
shall be assessed at 35 percent of its actual value. In 
Lancaster County, commercial property is assessed at 
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31.5 percent of its actual value as determined hy the as- 
sessor. This has been the practice since 1954 when the 
State Board of Equalization reduced assessments re- 
ported by Lancaster County 10 percent. Instead of re- 
ducing the actual value figures, the assessor reduced the 
assessed value figures the 10 percent. The result is the 
same, but the rate in Lancaster County is 31.5 percent 
rather than 35 percent. While it makes no difference in 
this case, we disapprove of the method followed and state 
that the statutory method of determining assessed value 
must be strictly followed. The actual value of all prop- 
erty for tax purposes must be determined and the prop- 
erty assessed at 35 percent of that value as required by 
law. It is plaintiff's contention that other property in 
Lancaster County in 1959 was assessed at 23.99 percent 
of actual value as determined by a ratio study to which 
reference will be made later. 

The assessor, on cross-examination, described the 
method used by him in 1954 to equalize the assessed 
valuation of all property in Lancaster County. The State 
Board of Equalization equalized the real estate of all 
counties in 1953. The assessor took the equalization 
figure for Lancaster County for 1953, and because he had 
used different figures for commercial, rural, and resi- 
dential properties, he applied a percentage valuation of 
70 percent, 65 percent, and 60 percent respectively of the 
1953 valuation in an endeavor to equalize the basic or 
actual value. At that time, assessed value was 50 per- 
cent of basic value. This figure was not changed to 35 
percent until 1957. To arrive at the assessed or taxable 
valuation, the assessor then took 50 percent of the 
figures he had obtained, and arrived at a percentage 
figure of the 1953 valuation of 35 percent for commer- 
cial properties, 32.5 percent for rural properties, and 30 
percent for residential properties, rather than 50 per- 
cent for all real estate as required at that time by sec- 
tion 77-201, R. R. S. 1943. These figures were further 
reduced 10 percent by the State Board of Equalization. 
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There have been statutory changes since that time, both 
in the definition of actual value and in the assessment 
percentage. There is no evidence in this record as to 
the method used subsequent to-1954. The Constitution 
of Nebraska requires taxes on all tangible property to 
be levied by valuation, uniformly and proportionately. 
Art. VIII, § 1, Constitution of Nebraska. There is no 
authority for setting up classes for the assessment of 
real estate. In the absence of proof to the contrary, we 
must presume that the assessor in 1959 followed the law 
and that all property has been assessed uniformly. 

To prove that its property was not assessed proportion- 
ately, uniformly, and equally with other property in 
Lancaster County, plaintiff relies mainly on a ratio 
study made by an employee of the Nebraska State Tax 
Commissioner, included as a part of an official state 
report and used by the State Board of Equalization. The 
ratio study is based upon the percentage relationship of 
assessed value to the sales price of property in the 
county. Ratio studies are prepared from the material 
supplied under section 77-1320, R. R. S. 1943, which 
provides as follows: “The register of deeds and the coun- 
ty clerk, if he or she is the ex officio register of deeds, 
of each county shall, on or before March 1 of each year, 
transmit to the State Tax Commissioner a report made 
upon blank forms to be prepared and furnished by the 
State Tax Commissioner showing all sales or transfers. 
except judicial sales, of farm lands and town property of 
and filed for record in the county of such officer during 
the previous calendar year.” 

It is to be noted that the report is to cover all sales or 
transfers except judicial sales. The register of deeds 
of Lancaster County testified that with the approval of 
the State Tax Commissioner he instructed the employees 
who prepared the report to select only 5 percent of all 
sales in the county on a random basis, and to report these. 
When this 5 percent was processed by the State Tax 
Commissioner’s office, all transactions where the re- 
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lationship of the assessed value to the sale was less than 
10 percent or more than 89 percent were discarded. The 
balance was then used to determine the ratio of the 
assessed valuation to the sales price. The percentage 
of this sampling for 1959 was 23.99 percent, which was 
obtained by dividing the total assessed value of the sales 
used by the total sales price. Actually, exhibit No. 15 
indicates that 558 sales were reported to the State Tax 
Commissioner from Lancaster County for 1959. Only 
466 were considered for the ratio study, so 92, or almost 
one-fifth, were eliminated. If many of those eliminated 
were in the bracket above 89 percent, it is evident that 
the average percentage figure for those reported would 
be too low. In any event, without a detailed discussion 
of some of the elements which might give a probative 
value to a ratio study, we find that the random sampling 
of so small a portion of the 1959 sales in Lancaster Coun- 
ty is not sufficient to meet the burden of proof required 
for the plaintiff to prove that its property was not 
assessed proportionately, uniformly, and equally with 
other property in the county. 

Plaintiff also claims that the trial court erred in re- 
fusing to admit ratio studies for the years 1958 and 1960. 
Without passing on the admissibility of the evidence, in 
view of what we have said relative to the 1959 study, 
plaintiff could not have been prejudiced by the exclu- 
sion of this evidence. 

We find on trial de novo that the plaintiff has failed 
to meet the burden imposed bv our law to prove the as- 
signments discussed and that the judgment of the dis- 
trict court should be affirmed. 

AFFIRMED. 
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JACK B. LEWIS, APPELLEE, Vv. ELBERT M. GALLEMORE, SR., 
ET AL., APPELLEES, KENNETH H. DRYDEN ET AL., INTER- 


VENERS-APPELLANTS. 
121 N. W. 2d 388 


Filed April 26, 1963. No. 35407. 


1. Attorney and Client. The statute providing for an attorney’s 
lien, section 7-108, R. R. S. 1948, is in derogation of the com- 
mon law and will be strictly construed. 

2. Attorney and Client: Receivers. A court-appointed receiver is 
not an adverse party within the meaning of section 7-108, R. R. 
S. 1943, and an attorney can obtain no lien upon the funds in 
the possession of such receiver. 

The basis of the payment of attorney’s fees 
and expenses by a court from funds in the possession of a 
court-appointed receiver is founded on general equitable prin- 
ciples which are proper only for dominating reasons of justice. 

4, Attorney and Client. Where an attorney acting for his client 
induces a settlement of litigation by the client giving security, 
he will not ordinarily be permitted to assert a prior right to 
such security for attorney’s fees where he had knowledge of 
and failed to disclose such claim at the time the settlement was 
entered into. The doctrines of waiver and estoppel bar such a 
result, 2 

5. Equity. A court of equity will not lend its aid to one under 
such circumstances on the principle that one seeking the aid of 
a court of equity must come into court with clean hands. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


Dryden & Jensen, for appellants. 


Tye, Worlock & Knapp, for appellee United Pacific 
Ins. Co. 


Richard A. Dier, for appellee Lewis. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER 
SPENCER, BOSLAUGH, and Brower, JJ. 


> 


CARTER, J. 

This is an appeal from the judgment of the district 
court for Buffalo County holding that an attorney’s 
lien filed by Kenneth H. Dryden and John P. Jensen, 
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attorneys, was inferior in priority to the lien of the 
United Pacific Insurance Company on money in the 
hands of the receiver of Radio Station KRNY located in 
Kearney, Nebraska. 

We deem it necessary to discuss the background of 
this litigation. An action was commenced in the district 
court for Buffalo County by Jack B. Lewis to have the 
nature and extent of his interest in the radio station de- 
termined. The trial court found that Lewis owned a 25 
percent interest in a joint venture in the ownership of 
the radio station and granted his prayer for the appoint- 
ment of a receiver pending the determination of other 
issues involved in the litigation. The judgment was 
affirmed on appeal to this court. Lewis v. Gallemore, 
173 Neb. 211, 113 N. W. 2d 54. 

On March 10, 1961, the trial court appointed a re- 
ceiver. On March 16, 1961, the receiver recommended 
that the radio station be sold immediately. On March 
18, 1961, the court ordered the sale of the radio station 
to the highest bidder. This was done. The sale was 
confirmed on April 12, 1961. On August 14, 1961, the 
court directed the receiver to complete the sale of the 
radio station upon the payment of the purchase price. 
An appeal was taken to this court. We dismissed for the 
reason that the order appealed from was not a final 
order. Lewis v. Gallemore, 173 Neb. 441, 113 N. W. 2d 
595. 

On September 7, 1962, the court determined that E. 
M. Gallemore, Sr., had a capital interest in the proceeds 
of the radio station in the amount of $30,610.27, less the 
claim of the First State Bank of Beaver City, Nebraska, 
in the amount of $1,318.36, and less a contingent liabil- 
ity of the First Investment Company in the amount of 
$1,386.88. Jack B. Lewis was found to have a capital in- 
terest in the radio station in the amount of $3,831. The 
court further held that any funds remaining from the 
sale of the radio station after the payment of its credi- 
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tors would be divided between Gallemore and Lewis in 
the above proportions. 

Dryden and Jensen were the attorneys for Gallemore 
from the beginning of this litigation. On January 9, 
1962, Dryden filed a notice of attorney’s lien in the 
district court for Buffalo County. On September 7, 
1962, Dryden and Jensen filed their petition in interven- 
tion to obtain the enforcement of their attorney’s lien 
in which they admitted that the district court had pre- 
viously held: “The Court finds that lien of United Paci- 
fic Insurance Company is a lien against Elbert M. Galle- 
more’s share in the net proceeds of the partnership, but 
not a lien on the assets of the partnership, as such. And, 
it is therefore inferior to the claim of the General 
Creditors of the partnership.” It is conceded by United 
Pacific Insurance Company and Dryden and Jensen that 
the rights of each are limited to the share of Gallemore 
in the proceeds of the sale after all creditors of the part- 
nership have been paid. 

The claim of the insurance company is based upon a 
performance bond furnished to E. M. Gallemore Con- 
struction Company and guaranteed by E. M. Gallemore, 
Sr. Judgments were obtained against E. M. Gallemore 
Construction Company in the amount of $7,009.07, which 
were paid by the insurance company and assignments 
taken from the judgment creditors. Included in the 
claim filed by the insurance company is an item of at- 
torneys’ fees in the amount of $1,500 and an item of court 
costs in the amount of $113.95 which Gallemore agreed 
to pay. The insurance company asserts the total due 
to be $8,509.07, although the sum of the items listed, 
which were approved by the court, is $8,623.02. 

The evidence shows that on December 7, 1960, after 
paying and receiving assignments of the judgments, the 
insurance company caused executions to be issued and 
levied on the assets of the radio station. To avoid a 
sale of the radio station to satisfy the executions, a 
written settlement agreement was entered into between 
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the insurance company and E. M. Gallemore Construc- 
tion Company and E. M. Gallemore whereby the in- 
surance company agreed to withold execution and sale 
of the property levied upon if E. M. Gallemore Construc- 
tion Company and E. M. Gallemore would do the follow- 
ing: 1. Execute a first real estate mortgage to the in- 
surance company on three lots owned by Gallemore. 2. 
Execute a chattel mortgage on Gallemore’s interest in 
the radio station. 3. Agree to pay the insurance com- 
pany $500 on January 15, 1961, and the sum of $500 on 
the 15th day of each month thereafter until the amount 
due was wholly paid. The settlement agreement was com- 
plied with by Gallemore and the executions were re- 
called on January 18, 1961, by the insurance company. 

After the date of the levy of the executions on Decem- 
ber 7, 1960, and the signing of the settlement agreement 
on January 17, 1961, Dryden and Jensen on January 9, 
1962, filed their claim for an attorney’s lien. The record 
shows that these attorneys represented Gallemore in 
negotiating the settlement agreement and had full know- 
ledge of its terms. They at no time revealed during the 
negotiations that they were claiming an interest in the 
property or the proceeds thereof which were being trans- 
ferred or mortgaged to the insurance company as security 
for Gallemore’s indebtedness to it. Dryden and Jensen 
now assert that their attorney’s lien, approved by the 
court in the amount of $3,500, dates from the beginning 
of their employment in the case and is superior to the 
rights of an execution creditor, or to a subsequent at- 
tachment or garnishment, or other liens thereon sub- 
sequent in point of time. 

An attorney’s lien was unknown at the common law 
and, like other statutes granting rights in derogation of 
the common law, it is subject to strict. construction. 
Under our statute an attorney has a lien for attorney’s 
fees on papers and money of his client in his possession 
and in the hands of the adverse party in an action or 
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proceeding from the time of giving notice of the lien 
to that party. § 7-108, R. R. S. 1943. 

At the time the lien was filed in the instant case the 
money upon which a lien is sought was in the possession 
of the receiver appointed by the court. Money in the 
hands of a court-appointed receiver is not in the hands 
of an adverse party. A court-appointed receiver is an 
officer of the court who acts under the direction of the 
court for the benefit of all the parties to the litigation. 
The filing of a claim of lien on the money in the hands of 
a receiver is not within the provisions of section 7-108, 
R. R. S. 1943, and consequently Dryden and Jensen have 
no attorney’s lien. This question was decided, and we 
think correctly, in Culhane v. Anderson (Neb.), 17 F. 
2d 559. While a court under certain circumstances may 
allow attorney’s fees from funds in the hands of a re- 
ceiver, it is done under the equitable powers of the court 
and not by virtue of an attorney’s lien. 

In their petition in intervention Dryden and Jensen 
pray for general equitable relief. They allege that all 
of the efforts of E. M. Gallemore and his attorneys have 
been directed toward the preservation of the fund on 
which the insurance company has a lien and that it would 
be inequitable to permit the insurance company to have 
a claim or lien on any amounts due these attorneys. 

It is not disputed that these attorneys represented 
Gallemore from the commencement of this litigation and 
that they have earned an attorney’s fee. Their conten- 
tion, however, that they have used their best efforts 
to build up the fund for the benefit of a class or for the 
benefit of all the parties to the litigation cannot be 
sustained. The plaintiff, Lewis, was represented by 
attorneys in asserting and maintaining his rights. -The 
defendant, Gallemore, was represented by Dryden and 
Jensen in alleging and proving his interest in the litiga- 
tion. Upon the appointment of a receiver, the receiver 
employed his own attorney. The insurance company, 
when it came into the litigation, had its own attorneys 
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employed. The case was an adversary one in which the 
fruits which came to Gallemore were wholly incidental 
to the receivership and the rights of the insurance com- 
pany who had a contractual lien on the radio station and 
an equitable lien on the interest of Gallemore in the pro- 
ceeds of its sale. The case bears no similarity to the cases 
of Blacker v. Kitchen Bros. Hotel Co., 133 Neb. 66, 273 
N. W. 836; Gamboni v. County of Otoe, 159 Neb. 417, 67 
N. W. 2d 489; and Summerville v. North Platte Valley 
Weather Control Dist., 171 Neb. 695, 107 N. W. 2d 425, 
cited by the interveners. A basis for the allowance of 
these attorneys’ fees by the district court as against the 
lien of the insurance company on the ground of a class 
representation is not sustained. They did not represent 
a class of litigants. They represented Gallemore only. 
Linn v. Linn, 146 Neb. 666, 21 N. W. 2d 283. 

The intervening attorneys allege that it would be in- 
equitable for the court to hold the lien of the insurance 
company to be superior to their claim for attorneys’ fees. 
In this respect the evidence shows that the insurance 
company levied its executions on Gallemore’s interest in 
the radio station. In order to avoid a sale the insurance 
company, at the instance of Gallemore, released its exe- 
cutions and accepted a real estate mortgage on some lots 
and a chattel mortgage on the property in the radio 
station. This was pursuant to a written settlement 
agreement which these attorneys assisted in negotiating. 
They remained silent as to any claim of a lien or claim 
of attorneys’ fees. On behalf of their client they induced 
the insurance company to change its position by with- 
holding the execution sale of the property and accepting 
what it was led to believe was a first lien on the property 
on which the attorneys now claim a prior right. Even 
if they had a lien, they would be estopped to assert it 
as a prior lien to that of the insurance company under 
the circumstances here shown. Certainly, they are in 
no position to appeal to a court of equity for relief in 
the situation here existing. It, is a general rule that 
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where an attorney permits a creditor’s lien to attach to 
the property of his client, with full knowledge of the 
facts and without disclosing his interest therein, he will 
not ordinarily be permitted subsequently to assert a 
claim to the prejudice of such lienor where by his silence 
he has permitted the lienor to justifiably believe that 
such a claim did not exist. 

For the foregoing reasons the judgment of the district 
court is correct and it is affirmed. 

AFFIRMED, 


In RE APPLICATION OF UNITED MINERAL PRopucTs 
COMPANY. 
UNITED MINERAL PRODUCTS COMPANY, APPELLEE, V. 
NEBRASKA RAILROADS OF WESTERN TRUNK LINES 


COMMITTEE, APPELLANT. 
121 N. W. 2d 492 


Filed May 3, 1963. No. 35374. 


1. Public Service Commissions: Appeal and Error. On appeal from 
an order of the Nebraska State Railway Commission fixing 
rates for common carriers, the only questions for determination 
are whether or not the Commission acted within the scope of 
its authority, and whether or not the order made is reasonable 
and not arbitrarily made. 

2. Public Service Commissions: Carriers. The Nebraska State 
Railway Commission shall have the power, and it shall be its 
duty, as between points within the state, to fix all necessary 
rates and to correct abuses and prevent unjust discriminations 
as to such rates. 

3. Public Service Commissions. The rate-fixing power of the Ne- 
braska State Railway Commission, if properly exercised, is 
legislative in character and has the force and effect of a statute 
on the subject. 

4. Public Service Commissions: Carriers. In the fixing of rates, 
the railroads may not give any undue preference or advantage 
to any particular person or locality, or subject any particular 
description of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. 
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Where the circumstances of the transporta- 
tion are substantially similar, the maintenance by a group of 
carriers of rates on a higher level from one point than another 
to the same destinations, with consequent injury to the point 
having the higher level, is discriminatory and preferential. 
Where discrimination as to rates is an issue, 
the commodity price comparison with rates of transportation 
may be an important issue. 

Rate discrimination is a fact issue peculiarly 
committed to the discretion of the Nebraska State Railway 
Commission, based upon an application of all the facts and 
circumstances, and its decision may not be disturbed unless 
arbitrary and unreasonable and outside of the scope of its 
authority. 


The lowest rates published, or charged, for 
substantially the same kind of service are prima facie evidence 
of a reasonable rate for the services under investigation. 

In establishing through joint rates, the Ne- 
braska State Railway Commission is required to consider average 
rates charged by the railroads for shipments within this state 
for like distances over their respective lines. 

10. : . Railroads may not reduce rates to meet compe- 
tition at one point and refuse to meet it at other points where 
the circumstances are substantially similar. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


Mason, Knudsen, Dickeson & Berkheimer, for appel- 
lant. 


Nelson, Harding & Acklie and Richard A. Peterson, for 
appellee. 


Heard before WHITE, C. J., CARTER, MESSMoORE, YEAGER, 
SPENCER, BoSLAUGH, and BROWER, JJ. 


Wuirte, C. J. 

This is an appeal from a Nebraska State Railway Com- 
mission order fixing reduced rates on the carriage of 
limestone dust. The general questions involved con- 
cern the power of the commission to correct discrimina- 
tory rates and whether the newly established rates are 
reasonable. 
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This action was commenced by the appellee shipper 
before the commission to establish a reduced joint line, 
single car commodity rail rate on limestone dust in 
covered hopper cars from Weeping Water to Ord, Allen, 
and Hastings, Nebraska, respectively. The limestone 
dust shipped from Weeping Water to these destinations 
is required to be shipped by the Missouri Pacific Rail- 
road Company and the Chicago, Burlington & Quincy 
Railroad Company. The rate for this carriage will here- 
inafter be referred to as joint line rate. The Burling- 
ton alone ships limestone dust from Ashland, and the 
rate for this carriage will hereinafter be referred to as 
the single line rate. The appellee and shippers from Ash- 
land are in competition for furnishing limestone dust on 
state highway contracts at the respective destinations 
of Ord, Allen, and Hastings. The rate structure per 
ton, at the time the application was filed, referred to 
hereinafter as the former rate structure, was as follows: 


TO ORD TO ALLEN TO HASTINGS 

From Mileage Rate Mileage Rate Mileage Rate 
Weeping Water 195.8 4.30 151.6 3.93 131.1 3.75 
Ashland 185.5 2.94 128.6 2.39 120.8 2.39 


The rates to Ord, Allen, and Hastings were respec- 
tively $1.36, $1.54, and $1.36 per ton higher than the 
rates from the adjacent shipping point of Ashland with 
differences in mileage of approximately 10 miles on the 
movements to Ord and Hastings, and 23 miles to Allen. 
The appellee alleged that it was unable to compete on 
an equitable basis for the business of supplying con- 
struction projects at the destinations involved because 
of the magnitude of the rate preference, and that this 
preference constituted an unjust discrimination as to 
rates between shippers resulting in an obstruction of 
competition to the detriment of the appellee and the 
public. The appellant, Nebraska Railroads of Western 
Trunk Lines Committee, is a group of railroads or- 
ganized to represent the railroads in rate matters and 
thus avoid duplication of effort, and the Burlington 
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represents this committee in this proceeding on behalf 
of itself and the Missouri Pacific, the two railroads di- 
rectly involved. 

After a hearing, the commission found that it had pre- 
viously approved a differential of 54 cents per ton on 
the commodity for joint line rates over the single line 
rates, this being a switching charge for transfer from 
the Missouri Pacific to the Burlington at Lincoln for 
the Ord and Hastings shipments, and at Louisville for 
the Allen shipments. Integrating this joint line differ- 
ential with the previous rate structure from Ashland, 
it established new rates from Weeping Water to Ord, 
Allen, and Hastings of $3.48, $2.83, and $2.93 per ton, 
respectively, to the different destinations. 

The appellant railroads, in substance, contend that the 
new rates are not reasonable or compensatory and that 
the commission may not adjust the rates to equalize 
differences between competing shippers. 

The problem in this case breaks down into two pre- 
cise questions: 

1. Could the commission reasonably find that the 
existing rates from Weeping Water to the destinations 
involved were unjustly discriminatory as between ship- 
pers of limestone dust at Ashland and Weeping Water? 

2. If the old rates were discriminatory, did the com- 
mission act arbitrarily and unreasonably in establishing 
the new schedule of rates? 

The testimony in this case consists, in a large part, of 
cost estimates based on system averages computed by 
the railroads over all of their lines in a district com- 
prising several states. Based on these estimates, the 
rate experts for the railroads have converted these 
basic costs into application to the specific movements in 
controversy in this case, demonstrating by charts and 
mathematical computations that the ordered new rates 
are noncompensatory in nature as between Weeping 
Water and the three destinations involved. We sum- 
marize the portion of this mass of testimony that is 
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pertinent to the questions involved here as follows: 

1. The appellee is a limestone material shipper, com- 
petitive with shippers of the Burlington at Ashland, 
Nebraska, and others. © 

2. Directly involved in this controversy were bid- 
ding and shipments of 1,190, 830, and 1,090 tons’ of 
limestone dust to be shipped to Ord, Allen, and Has- 
tings, respectively. 

3. Limestone dust is a heavy, low cost product mov- 
ing in carload lots of 58 to 68 tons, with a value F.O.B. 
of $5 per ton. The carriage rates of $2.39 to $4.30 per 
ton bear a high proportion to the value of the product 
itself. 

4. From Ashland to destinations involved here, the 
Burlington alone ships. This is known as a single line 
carriage and rate. The Missouri Pacific from Weeping 
Water hauls only to Lincoln and Louisville, a small per- 
centage of the total distance, and then switches to the 
Burlington which completes the carriage. This is known 
asthe joint line rate, and the switching charge at the 
points involved is known as the joint line differential. 

5. The switching charge, or joint line differential, is 
agreed to by the ‘parties and reflected‘in the order as 
being 54 cents per ton. 

6. The rails, in order to meet truck competition at 
Ashland on this commodity, applied for and secured a 
special lower or depressed rate under a previously ex- 
isting standard rate scale called the normal single line 
scale. This rate we will call the truck-compelled single 
line rate. This rate is obligatory and is roughly 40 to 50 
cents per ton lower than the normal single line scale. 
There is no truck-compelled joint line rate from Weep- 
ing Water, and this is, in essence, why the complaining 
shipper filed this application. 

7. The chief contention of the protesting railroads is 
the noncompensatory nature of the new rates. No ac- 
tual cost figures were introduced by the rails to sus- 
tain this position. The opinion testimony of the rail- 
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road experts as to the actual costs involved were based, 
as mentioned before, on 1960 system-wide averages in 
several states. The effect of this testimony is to show 
that the old joint line rate from Weeping Water was 
compensatory, and that the Burlington truck-compelled 
competitive rates, as well as the normal single line rates, 
were substantially beneath the system average costs, 
with the competitive costs about 40 to 50 cents a ton 
underneath the normal rate. There is a variance in ton 
loadings, experts for the railroads using 60 tons for 
rate comparison, but there is testimony to sustain a 
finding that the shippers load up to 68 tons per covered 
hopper car, a differential making an obvious difference 
in costs per ton on each car, 

Was the former rate structure discriminatory? Sec- 
tion 75-502, R. R. S. 1943, prohibits the railroads from 
giving any undue preference or advantage to any par- 
ticular person or locality, or subjecting any particular 
description of traffic to any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever. The 
commission, by section 75-208, R. R. S. 1943, is directed 
to make and is given the power “to correct abuses and 
prevent unjust discrimination.” These powers are legis- 
lative in character, and when properly exercised, have 
the force of a statute on the subject. Nebraska Lime- 
stone Producers Assn. v. All Nebraska Railroads, 168 
Neb. 786, 97 N. W. 2d 331; Farmers Union Livestock 
Commission v. Union Pacific R. R. Co., 1385 Neb. 689, 
283 N. W. 498. We have held directly that the power to 
compel a common rate on gravel and crushed rock to 
prevent economic preference in favor of gravel shippers 
to the extent shown, raises an issue peculiarly within 
the province of the commission to decide. Nebraska 
Limestone Producers Assn. v. All Nebraska Railroads, 
supra. a aan 

It is established law that this court may not and will 
not interfere with a commission. order fixing rates if it 
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acts within the scope of its authority and if its order is 
not unreasonable or arbitrarily made. 

The evidence in this case shows that shippers from 
Weeping Water to the destinations involved are paying 
rates per ton from 45 to 70 percent higher than the com- 
parable truck-compelled competitive rates established 
by the railroads from Ashland. The mileage and joint 
line or switching differential between these points is 
the only justification offered for this disproportion in 
rates. Rate differences were $1.36, $1.54, and $1.36 a 
ton on movements ranging from only 10.3 to 23 miles 
further. The commission held, in effect, that the cir- 
cumstances of the transportation were substantially 
similar, that the maintenance by a group of carriers of 
rates on a higher level from one point than another to 
the same destinations, with consequent injury to the 
point having the higher level, was discriminatory and 
preferential. This was a proper and reasonable exer- 
cise of its declared duty and power. New Orleans 
Traffic & Transp. Bureau v. Aberdeen & R. R. Co., 296 
I. C. C. 59; Ohio-Kentucky Associated Industries v. 
Ahnapee & W. Ry. Co., 243 I. C. C. 579; Washington 
Potato & Onion Shippers Assn., Inc. v. Union Pacific 
R. R. Co., 300 I. C. C. 537. In the above cases, under a 
virtually identical statute, 49 U. S.C. A., § 3,-(1), (2), 
(3), p. 219, it is pointed out that the unjust discrimina- 
tion results from compelling the shippers to absorb, in 
a highly competitive market, rate differences dispro- 
portionate to.any established difference in service or the 
condition of the transportation. Rate differences of a 
few cents per ton on a commodity of this type may be 
sufficient to divert the contract from one shipper to 
another. 

The difference in rates is obviously disproportionate 
to the small mileage differential. The small mileage 
difference does not serve to obscure the discriminating 
nature of this competitive rate structure. Furthermore, 
with relation to mileage differences in fixing rates, the 
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fixing of zone on common destination territories and 
points of origin within a locality as to rates has long 
been recognized as a proper and even necessary prac- 
tice and will not justify a charge that the rate-fixing 
body’s action is unreasonable and arbitrary. Ohio-Ken- 
tucky Associated Industries v. Ahnapee & W. Ry. Co., 
supra; Washington Potato & Onion Shippers Assn., Inc. 
v. Union Pacific R. R. Co., supra; New Orleans Traffic 
& Transp. Bureau v. Aberdeen & R. R. Co., supra. 

The commodity cost of limestone dust is $5 a ton com- 
pared with an existing rate structure from Weeping 
Water running from $3.75 to $4.30 per ton. The high 
proportion of transportation cost to product value makes 
acutely significant a rate difference from adjacent points 
for competitive shippers, especially where the railroads 
have accomplished a special truck-compelled rate re- 
duction from one point only for an acknowledged com- 
petitive purpose. The. effect of a discriminatory rate 
structure in this situation is magnified. Further, the 
Burlington, in performing from 90 to 100 percent. of 
both hauls should not be permitted to compensate 
its low truck-compelled rate by maintaining a higher 
or compensatory rate against a competitive shipper. 
Where discrimination is an issue, the commodity price 
comparison with rates of transportation is an important 
issue. Allegheny Ludlum Steel Corp. v. Pennsylvania 
P. U. Commission, 166 Pa. Super. 173, 70 A. 2d 475. Dis- 
crimination is a fact issue peculiarly committed to the 
discretion of the administrative body, based upon an 
application of all the facts and circumstances, and its 
decisions are not to be disturbed unless unsupported 
by evidence or for some reason amount to an abuse of 
power. New York v. United States, 331 U. S. 284, 67 
S. Ct. 1207, 91 L. Ed. 1492; Swayne & Hoyt, Ltd. v. 
United States, 300 U. S. 297, 57 S. Ct. 478, 81 L. Ed. 659; 
Board of Trade of Kansas City v. United States, 314 U.S. 
534, 62 S. Ct. 366, 86 L. Ed. 432. 

From what has been said as expository of the evidence 
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as to discrimination, it is abundantly clear that the 
commission findings in this respect are not arbitrary, 
discriminatory, or beyond its range of granted powers. 

We turn now to an examination of the validity of the 
newly ordered rates. The new rates from Weeping 
Water are the truck-compelled competitive rate from 
Ashland on the Burlington with the switching charge or 
joint line differential of 54 cents added. 

Rate fixing is legislative in character, and carries a 
presumption of being just, reasonable, and lawful. Ne- 
braska Limestone Producers Assn. v. All Nebraska Rail- 
roads, supra. The lowest rates published, or charged, jor 
substantially the same kind of service are prima facie 
evidence of a reasonable rate for the services under in- 
vestigation. § 75-402, R. R. S. 1943. In establishing 
through joint rates, section 75-308, R. R. S. 1943, in sub- 
stance, requires the commission to consider average 
rates charged by the railroads for shipments within this 
state for like distances over their respective lines. 

The main attack on the new rates is that they are 
noncompensatory and thus arbitrary and unreasonable. 
This position is premised on a voluminous showing in 
the evidence as to costs based on system-wide averages 
over several states based on 60-ton loads. Significantly 
absent from the evidence is any showing as to actual 
costs or a contention or suggestion as to the noncom- 
pensatory nature of the truck-compelled competitive 
rates of the Burlington’s carriage from Ashland. Sys- 
tem-wide average costs, especially for comparatively 
short hauls, are of little value by themselves in deter- 
mining the compensatory nature of proposed rates. 
Iron & Steel Articles from Chicago, Ill. to South Dakota, 
313 I. C. C. 185; Glassware from Michigan to Marion, 
Ind., 68 M. C. C. 337; Drugs, Trucks, Hides to and from 
Rocky Mountains, 61 M. C. C. 118. A rate comparison, 
however, forms a reasonable basis for rate determina- 
tion. §§ 75-308, 75-402, R. R. S. 1943; Salt from Michi- 
gan to Joliet, Ill., 305 I.-C. C. 118. There is evidence in 
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the record that limestone dust is loaded as high as 68 
tons per load,.and the commission also found that heavy 
carload commodities, such as limestone dust, do not 
move at the fully distributed cost level, but at a con- 
siderably lower level. Even assuming the application of 
a system-wide average of costs, the application by the 
commission of comparative rates and other factors can- 
not be found to be unreasonable and arbitrary. The 
real question is whether the new rate structure is sub- 
stantially as compensatory as the unchallenged truck- 
compelled competitive rates adopted by the Burlington 
and the railroads at Ashland. These unchallenged rates 
are presumptive of the reasonableness of the new Weep- 
ing Water rates. 

Railroads may not reduce rates to meet competition 
at one point and refuse to meet it at another where the 
circumstances are substantially similar. New River Co. 
& White Oak Coal Co. v. Chesapeake & O. Ry. Co., 245 
I. C. C. 115; R. Robinson, Inc. v. Baltimore & O. R. R. 
Co., 269 I. C. C. 566. There is evidence in this record 
supporting the conclusion that the cost-rate ratio and 
the cost-revenue comparison of the two hauls only varies 
within a very small percentile range. 

The appellant argued error in the commission’s use 
of the Ashland truck-compelled rate as a base for the 
rates and not allowing anything more in the new rates 
than the 54 cents switching charge as a joint line differ- 
ential, there being a small proportionate distance in 
mileage to the destination points. There is an allowance 
of 54 cents for a joint line differential, however, and 
this argument is based on a hypothetical comparison of 
single line rates existing from both places, and there is 
no single line rate from Weeping Water to make such a 
comparison. Furthermore, as pointed out previously, 
reasonable rate fixing does not require differential rates 
for small proportionate differences in mileage from ad- 
jacent points in the same locality. In the Burlington’s 
truck-compelled rate shown by exhibit 5, the same rates 
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are applied to mileage differences, from the same point 
of origin on a single line, ranging from 5 to 50 miles. 
For example, the same rate of $3.75 is applied between 
the rates for 200 miles and the rate for 240 miles. See 
Ohio-Kentucky Associated Industries v. Ahnapee & W. 
Ry. Co., supra, applying the same rates as between Cin- 
cinnati, Louisville, St. Louis, and destination territories 
in eastern Wisconsin. 

The appellant finally argued that the commission has 
no power to adjust rates to equalize competition and 
cites and quotes many cases. This principle is true, 
but it must correct discriminatory rates which injure 
competitive shippers which is the case here. 

The record shows that an inadvertent error crept into 
the record by mutual mistake in basing the new rates on 
the assumption that the old rate from Ashland to Allen 
was $2.29, when it actually was $2.39. This should be 
corrected but forms no basis for overturning the com- 
mission’s order. 

The contention that the commission’s action was un- 
reasonable and arbitrary cannot be sustained. There 
was a reasonable basis for ordering rates which would be 
nondiscriminatory to Weeping Water shippers, and at the 
same time provide an overall return commensurate with 
the truck-compelled competitive rates established by the 
railroads at Ashland. Nothing that is said herein should 
be construed to limit the commission’s power to read- 
just the level of the rates from both places, in a proper 
case and on sufficient evidence, to a different cost level. 
The appellant suggests that this court enact such rates. 
We have no such authority or power. The order of the 
commission is affirmed. 

AFFIRMED. 
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MarTIN PETERSON ET AL., APPELLANTS, V. KENNETH Cook 
ET AL.. APPELLEES. 
121 N. W. 2d 399 


Filed May 3, 1963. No. 35375. 


1. Elections. If an election is held in fact, it is valid, though there 
may have been interference by the elements. 

2. Elections: Courts. In the absence of fraud, the courts will not 
ordinarily consider the effect of votes not actually cast at an 
election or the effect of fixing of a particular time for the elec- 
tion which is allegedly more favorable to one side than the other. 

It is generally held that courts will presume 
that all electors failing to vote at an election assent to the 
affirmative vote as shown by the returns. 

4. Statutes. The Legislature in enacting a law may properly 
delegate to the governmental subdivisions involved the author- 
ity and discretion necessary to effectuate its execution. 

5. Elections: Schools and School Districts. Section 10-703.01, R. 
S. Supp., 1961, is not unconstitutional because of its providing 
that the school board or board of education shall designate the 
polling places at which the elections are to be held. 

Under a statute providing for a school district 

election which leaves the selection of the number and location 

of the polling places to the school board, its decision will be 
final unless it is clearly shown to be arbitrary and unreasonable. 


Appeal] from the district court for Keya Paha County: 
WILLIAM C, SMITH, JR., Judge. Affirmed. 


Robert V. Hoagland and George F. Johnson, for ap- 
pellants. 


Thurman G. Weddel, Julius D. Cronin, and Edward 
E. Hannon, for appellees. 


Heard before WuirE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brow_Er, JJ. 


BROWER, J. 


This action was brought by the appellants Martin 
Peterson, Elmer Richardson, George Doyle, and Ray- 
mond Gipson, as residents and taxpayers of Keya Paha 
County, Nebraska, against the appellees Kenneth Cook, 
Marvin Williams, Leonard McCormick, A. F. Rowan, 
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Jr., first and real name unknown, and Willard E. Sny- 
der, the members of the Board of Education of Keya 
Paha County High School District, hereinafter referred 
to as the school district board, praying that an election 
held to issue bonds to build new school facilities be de- 
clared null and void and to enjoin the issuance of the 
bonds. 

In the summer of 1961, certain persons connected with 
the State Department of Education advised that the 
facilities of the school district were not adequate for 
an accredited school. Thereupon a countywide citizens 
committee was organized in Keya Paha County to ana- 
lyze and investigate the school facilities and recommend 
what, if anything, should be done. This committee con- 
ferred with Doctor Stoneham of the University of 
Nebraska, and an architect. On February 5, 1962, after 
an investigation and analysis, the citizens committee 
recommended to the school district board that new facil- 
ities be constructed to cost $320,000. It further recom- 
mended that the question of issuing bonds in that amount 
be submitted to the voters at an election to be held on 
March 16, 1962, and that there be one polling place in 
Springview,- Nebraska, the county seat. 

On February 16, 1962, the school district board voted 
to submit to the electors a bond issue in the sum of 
$320,000 at one polling place in Springview on March 
16, 1962. The school district boundaries are the same 
as those of the county. 

On Sunday, March 11, 1962, the whole area was sub- 
jected to a blizzard. Winds continued until sometime 
in midday on March 13, 1962. The witnesses are not in 
complete agreement as to whether there was snowfall 
after March 12, 1962, but it is clear that snow continued 
to blow and drift until March 13, 1962, or later. 

On Wednesday, March 14, 1962, the wind had gone 
down considerably. According to most witnesses, Thurs- 
day, March 15, 1962, was a nice day and there was gen- 
eral agreement that election day, March 16, 1962, was 
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a mild, sunny day with some thawing. The state and 
federal highways in the county were opened by 5:30 
p-m., March 15, 1962, and a considerable number of other 
roads were open also. Others remained snowbound. 

More than 60 persons testified concerning the storm. 
A substantial number of electors who were wholly or 
partially isolated by drifts could not get out to vote. 
Others could have gone to the polls but they preferred 
to care for the livestock or perform other chores in- 
stead. In some instances certain members of the family 
home went when others, because of age and frailties 
or by reason of their desire to take care of their live- 
stock or other duties, or merely from lack of interest, 
stayed at home. Some, with tractors and plows or other 
machinery, with difficulty, opened a way to the road 
and either went to the polls or, because of lateness of 
the hour, returned to attend to chores or other matters. 
In some instances electors arrived too late to vote. The 
testimony of the witnesses, as well as photographs in evi- 
dence, leaves no doubt as to the severity of the storm 
and the great depth of the drifts remaining thereafter. 
Most of the witnesses said it was as severe a storm as 
they had ever had in that vicinity. There were many 
drifts 10 to 15 feet high. 

At the election 494 votes were cast of which 307 were 
in favor of the proposition and 184 were against it. The 
total votes at the general elections in that county in 
previous years were 917 in 1956; 762 in 1958; and 905 
in 1960. At the primary elections there were 473 in 
1954; 467 in 1956; 546 in 1958; 368 in 1960; and 498 in 
1962. 

The trial in the district court resulted in a judgment 
in favor of the defendants and appellees, holding the 
election was legally called and held, and denying the 
‘injunction. 

. The motion for new trial of plaintiffs and appellants 
being overruled they bring the cause to this court by 
appeal. 
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Appellants first contend the blizzard kept a sufficient 
number of electors from the polls to have changed the 
result of the election and assign error to the trial court 
in not nullifying the election because thereof. 

Appellants cite Article I, section 22, of the Constitu- 
tion of Nebraska, which states that all elections shall 
be free, and there shall be no hindrance or impediment 
to the right of a qualified voter to exercise the elective 
franchise. They follow this with a citation of numerous 
texts and cases holding that where electors were pre- 
vented from voting by intimidation, violence, fraud, mis- 
take, negligence, or erroneous decisions of election offi- 
cers or officials, such circumstances may in certain cases 
where the number of electors affected is sufficient to 
have changed the result, nullify the election. All of 
these cases involve interference by human beings. That 
such hindrance to orderly elections might under certain 
conditions vitiate them is quite obvious and needs no 
discussion. 29 C. J. S., Elections, § 220, p. 323. 

Appellants argue that interference caused by an act 
of God should be held to nullify an election in the same 
manner as that caused by human beings. They contend 
also that with such bad weather preceding March 16, 
1962, the school district board had notice that many 
electors would be unable to vote and that the board 
should have postponed the day of election. We have 
found only one case discussing the effect of bad weather 
upon elections and have been cited to none other. The 
case was State ex rel. School Dist. No. 56 v. Schmiesing, 
243 Minn. 11, 66 N. W. 2d 20. The factual situation pre- 
sented there was also a severe snowstorm that had ren- 
dered travel throughout the territory difficult and in 
some parts, according to the testimony, impossible. As 
a result the polls were never opened in 3 out of 10 rural 
districts. A few electors went to the closed polling 
places but were unable to vote because there were no 
officials present to receive their votes. The court in 
the cited case held that those who presented themselves 
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to vote and could not do so were insufficient in number 
to change the result. In regard to those electors, how- 
ever, who were unable to get to the polls, the court in 
the cited case in discussing the situation, said: ‘The 
trial court found that the school election of February 
20, 1953, was not invalid because of the fact that no 
voters appeared at certain polling places due to a 
severe snowstorm and blocked roads. 

“The relators argue that the election could have been 
called by those charged with that duty under the stat- 
ute at some other time of the year and thereby severe 
weather and the possibility of a snowstorm and blocked 
roads could have been avoided. * * * It is the preroga- 
tive of the survey committee and the superintendent to 
exercise their judgment and discretion in that regard, 
and the courts have no right to interfere with the ex- 
ercise of that duty to the extent of passing upon their 
wisdom or lack of it in selecting a certain day in the 
future for voting. If the statute is otherwise complied 
with as to election requirements, if good faith has been 
exercised by the election officials so that thereby no one 
has been misled, and if the officials have not under the 
law failed to perform their statutory duties, then the 
date set will have to stand. State and national elections 
have fixed dates. No change therein can be made even 
after consulting the weatherman. Elections must of 
necessity be held in all kinds of weather. If an election 
is held in fact, it is valid, though there may have been 
interference * * * by the elements. The vote may be re- 
duced thereby or the outcome changed, but qualified 
voters who fail to go to the polls to vote under the cir- 
cumstances will be bound by the expressed will of those 
who do. Of course, natural conditions over which man 
may exercise control may prevent an election in fact, 
but we think that interference short of that may not 
be classed as jurisdictional. 

“This must of necessity be the rule, or there would 
be‘no solid ground upon which candidate or voter could 
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stand, for endless confusion and pen anty would 
otherwise result.” 

In the case before us in Spite of ihe: difficulties ex- 
perienced, the number of votes cast compared favorably 
with those counted at the primary elections held in the 
county. In some areas of the county a considerable 
distance from Springview and in certain rough portions 
where roads were the worst, a smaller proportion of 
electors were able to vote than elsewhere. This will 
not however permit the courts to nullify the election. 
In the absence of fraud, the courts will not ordinarily 
consider the effect of votes not actually cast at an elec- 
tion or the effect of fixing of a particular time for an 
election which is allegedly more favorable to one side 
than the other. State ex rel. Hopper v. School District 
13, 13 Neb. 466, 14 N. W. 382. It is generally held that 
courts will presume that all electors failing to vote at an 
election assent to the affirmative vote as shown by the 
returns. Treat v. DeJean, 22 S. D. 505, 118 N. W. 709; 
State ex rel. School Dist. No. 56 v. Schmiesing, supra. 
The contentions of the appellants with respect to the 
trial court’s ruling that under the circumstances shown 
the election should not be nullified by it on account of 
the blizzard are without merit. 

The appellants assert that the trial court erred in 
not holding section 10-703.01, R. S. Supp., 1961, was 
unconstitutional in that it granted the school district 
board authority to designate the polling places, and that 
the board did not abuse its discretion in designating only 
one such polling place. 

“Tt is a well-settled rule, supported with practical 
unanimity by the authorities, that the general doctrine 
prohibiting the delegation of legislative authority has 
no application to the vesting in political subdivisions of 
powers ‘to govern matters which are local in scope. * * * 
In addition to the most frequent exercise of this power, 
in the case of municipalities, this principle has been 
employed to sustain a delegation of powers ordinarily 
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exercisable only by the legislature to such subdivisions 
as township committees, park commissioners, school dis- 
tricts, and counties or county boards.” 11 Am. Jur., Con- 
stitutional Law, § 223, p. 934. In McDougall v. Lueder, 
389 Ill. 141, 58 N. E. 2d 899, 156 A. L. R. 1059, the court 
in discussing the delegation of power by the Legislature, 
said: “The Legislature may authorize others to do that 
which it cannot do itself in the carrying out of _valid 
laws. * * * The power to make a law and the conferring 
of authority and discretion as to its execution, which 
authority is to be exercised under and in pursuance of 
the law, mark the true distinction between powers which 
the Legislature can delegate and those. which it cannot 
delegate.” We conclude that the Legislature in enact- 
ing a law may properly delegate to the governmental 
subdivisions involved the authority and discretion neces- 
sary to effectuate its execution. 

. Appellants complain that the Legislature by. section 
10-703. 01, R. S. Supp., 1961, delegated to the school 
district boards the power to designate polling places 
without providing standards or guideposts. The appel- 
lants do not suggest what standards or guideposts were 
necessary. Establishing polling places is a detail only 
in the school election laws and is a means of carrying 
cut the legislative enactments. If standards or guide- 
posts are necessary to implement such details, statutes 
would be replete with them. School bond elections are 
necessary throughout the state and are carried out in 
districts which vary greatly in area and population. 
Highways, streams, and bridges limit communication be- 
tween points differently in the several districts. The 
Legislature cannot be informed of conditions in all areas. 
It appears proper and necessary that establishing the 
location of polling places be delegated to authorities who 
are informed of local conditions. No power of: broad 
legislation is involved. Section 10-703.01, R. S. Sunp., 
1961, is not unconstitutional because of its providing that 
the school board or board of education shall designate 
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the polling places at which the elections are to be held. 

In the case before us the election involved the voters 
of one countywide district who were voting on a single 
issue. There is evidence that the courthouse at Spring- 
view was chosen as the place of holding the election in 
order that the voters could view the existing school fa- 
cilities and examine the plans for those proposed. An- 
other reason for providing one polling place was to save 
costs. The election was set for Friday when it was 
hoped many parents would come in to get their children 
who attended high school. Springview is the county 
seat near the center of the district. Complaint is made 
that at a general election a considerable number of 
polling places are provided. Whether several county 
commissioners or supervisors or other local officers are 
then chosen which might require polling places in dif- 
ferent districts is not shown by the evidence. It would 
appear that most of the polling places designated at 
general elections would have been as inaccessible as 
Springview. 

Appellants maintain section 10-703.01, R. S. Supp., 
1961, speaks of polling places in the plural and that no 
authority was conferred on the school district board to 
designate one only. Section 49-802, R. R. S. 1948, pro- 
vides in part: “Unless such construction would be in- 
consistent with the manifest intent of the Legislature, 
rules for construction of the statutes of Nebraska here- 
after enacted shall be as follows: * * * (6) Singular 
words may extend and be applied to several persons or 
things as well as to one person or thing. (7) Plural 
words may extend and be applied to one person or thing 
as well as to several persons or things.” Under a stat- 
ute providing for a school district election which leaves 
the selection of the number and location of the polling 
places to the school board, its decision will be final unless 
it is clearly shown to be arbitrary and unreasonable. In 
the case before us no such abuse of discretion appears 
and the contention of appellants cannot be sustained. 
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Appellants contend the trial court erred in holding 
that the action of the school district board relative to the 
bond election was its own action. They maintain that 
the decisions were made by the citizens committee and 
thereafter forwarded by letter to a corporation that had 
contracted to buy the bonds that were to be issued. 
The necessary resolutions and proceedings were there- 
after drawn by the corporation or its attorney and for- 
warded to the attorney for the school district board. 
The minutes of the school district board however show 
clearly the necessary steps were taken by it relative to 
calling the election. It is obvious that if the board in 
fact acted, it is immaterial that its action was in ac- 
cordance with advice or recommendations previously 
received from others. No discussion of this aspect of the 
trial court’s judgment is necessary. This error assigned 
by the appellants has no merit. 

The last contention of the appellants is that the cor- 
poration which contracted to buy the bonds agreed to 
furnish the assistance of its attorney with respect to 
the election and the preparation of the necessary history 
of the proceeding. Appellants argue the corporation 
cannot practice law or hire lawyers to carry on the 
business of practicing law, and that the contract was 
against public policy and void. Appellants claim that 
for some reason this contract if illegal and void would 
affect the legality of the election. The contract shows 
that the corporation’s attorney was to consult with the 
school district’s attorney in that respect. If indeed the 
contract concerning the employment of attorneys was 
void, a matter which we do not decide, it was purelv 
collateral and had nothing to do with the validity of 
the election. Chamberlain v. Grimes, 42 Neb. 701. 60 
N. W. 948; Omaha & R. V. Ry. Co. v. Brady, 39 Neb. 
27, 57 N. W. 767. 

Finding no error in the rulings of the trial court, its 
judgment is affirmed. 

AFFIRMED. 
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Magsor Von BOKELMAN, ALIAS GENE FURGESON, APPELLANT, 
v. Maurice SIGLER, WARDEN, NEBRASKA STATE 
PENITENTIARY, APPELLEE. 

121 N. W. 2d 572 


Filed May 10, 1968. No. 35379. 


1. Habeas Corpus: Judgments. Habeas corpus is a collateral, and 
not a direct, proceeding, when regarded as a means of attack 
upon a judgment sentencing a defendant; and when the judg- 
ment is regular upon its face and was given in an action in 
which the court had jurisdiction of the offense and of the person 
of the defendant, no extrinsic evidence is admissible in a habeas 
corpus proceeding to show its invalidity. 

2. Criminal Law. The habitual criminal law does not set out a 
distinct crime, but provides that the repetition of the criminal 
conduct aggravates the offense and provides heavier penalties. 

3. Habeas Corpus. In order to release a person from a sentence 
and imprisonment by habeas corpus, it must appear that the 
sentence was absolutely void. 

. Habeas corpus will not lie to discharge a person from 

a sentence of penal servitude when the court imposing the sen- 

tence had jurisdiction of the offense, had jurisdiction of the 

person of the defendant, and the sentence was within the power 
of the court to impose. 

Habeas corpus will not lie on behalf of a convicted 

prisoner on the ground that the sentence to imprisonment is in 

excess of the statutory period, since such sentence is erroneous 
merely, and not void. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed, 


Frederick W. Carstens, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 


This is an appeal from a judgment of the district court 
for Lancaster County denying an application for a writ 
of habeas corpus filed by the appellant, Major Von Bok- 
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elman, alias Gene Furgeson, hereinafter referred to as 
petitioner. 

Petitioner alleges that he is unlawfully imprisoned 
in the State Penitentiary on a void sentence. His ap- 
plication for a writ of habeas corpus sets out the infor- 
mation filed against him in the district court for Dodge 
County, which involved two counts. The first count 
charged the petitioner with breaking and entering with 
the intent to steal property of value. The second count 
set out two previous convictions for felonies, and re- 
quested that upon conviction on the first count petitioner 
be deemed an habitual criminal. Petitioner alleges that 
he never entered a plea to said information; that he was 
deprived of counsel; that no valid sentence was im- 
posed on him; and that no proper or sufficient hearing 
was ever had on the habitual criminal charge. 

The only evidence presented by petitioner in the 
habeas corpus hearing is a transcript of the proceedings 
on three appearances in the district court for Dodge 
County, covering the arraignment, plea, and sentencing 
of the petitioner. The court denied the writ and dis- 
missed the application. Petitioner prosecutes his appeal 
to this court. 

Petitioner alleges four assignments of error which 
are as follows: “1. That the judgment rendered by the 
Court was contrary to the evidence. , 

“2. That the judgment rendered by the Court was 
contrary to law. 

“3. That the judgment of the Court was erroneous, 
for the reason that the record shows that this petitioner 
was deprived of counsel at his trial in the District:Court 
of Dodge County, Nebraska, from which Court he was 
sentenced to the State Penitentiary. 

“4. That by reason of the irregularities in the pro- 
ceedings in the District Court for Dodge County, Ne- 
braska, this petitioner was deprived of a fair trial and 
the right to be represented by counsel.” 

The record does not support petitioner’s contention 
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that he was deprived of counsel at his trial in the dis- 
trict court for Dodge County. He was advised by the 
court that he was entitled to counsel and that if he 
was without funds the court would appoint counsel for 
him. He asked for the appointment of a specific attor- 
ney and was advised that if an attorney was appointed 
he would not be one of petitioner’s choice but would be 
one chosen by the court. Petitioner then said he would 
try to see an attorney himself. At his next appearance 
he advised the court that he had been unable to get coun- 
sel, and when the court advised him he would check 
the list of attorneys and appoint counsel, the petitioner 
wanted to know if he could visit with the county attor- 
ney. A recess was taken to permit him to do so. After 
the recess, the county attorney advised the court that 
the petitioner wished to plead to the information. De- 
fendant pleaded guilty. By so doing he waived his 
right to counsel. 

We held in In re Application of Carper, 144 Neb. 623, 
14 N. W. 2d 225: “While a defendant in a criminal case 
is entitled to defend by counsel, such right is not in- 
alienable and not conferred by consideration of public 
policy. He may, by judicial confession of guilt, waive 
the constitutional rights guaranteed him by the federal 
and state Constitutions.” — 

On petitioner’s allegation that he never pleaded to 
the information, we quote the following from the tran- 
script offered by the petitioner on the habeas corpus 
hearing: “Mr. Kuhlman: (County Attorney) Are you 
prepared at this time to plead to the information? The 
Court: You understand that this is two counts? Major 
Von Bokelman:. Yes. The Court: The breaking and 
entering charges carries a penalty of one to ten years. 
Mr. Kuhlman: The penalty for the habitual criminal 
charge would be ten to twenty years. You understand 
that? Major Von Bokelman: Yes. Mr. Kuhlman: And 
what is your plea? Major Von Bokelman: Guilty.” 

This point is not argued nor discussed in petitioner’s 


308 NEBRASKA REPORTS [VoL. 175 


Von Bokelman v. Sigler 


brief. However, in his statement of facts, petitioner 
suggests that there is nothing in the record to show that 
the court was aware of his plea of guilty. Attached to 
petitioner’s application is a certified copy of the pro- 
ceedings from Dodge County, including the journal en- 
try. This recites that the petitioner entered a plea of 
guilty and that the court found him guilty and also 
found him to be an habitual criminal, and that the de- 
fendant was informed by the court of the findings of 
the court. 

In Hulbert v. Fenton, 115 Neb. 818, 215 N. W. 104, 
we held: “Habeas corpus is a collateral, and not a di- 
rect, proceeding, when regarded as a means of attack 
upon a judgment sentencing a defendant; and when 
the judgment is regular upon its face and was given in 
an action in which the court had jurisdiction of the 
offense and of the person of the defendant, no extrinsic 
evidence is admissible in a habeas corpus proceeding 
to show its invalidity.” 

The exact point involved in the fourth assignment 
is not specifically pointed out in petitioner’s brief, but, 
from the application for the writ, we assume it pertains 
to the fact that after the defendant’s plea of guilty, the 
court did not fix a time for a further hearing on the 
habitual criminal charge, and no waiver of the 3-dav 
notice of hearing is shown. After the plea, the court 
permitted the county attorney to offer information on 
seven previous felony convictions of the petitioner, in- 
cluding the ones set out in the information. The pro- 
ceedings were then continued to permit the court to 
personally visit with the defendant. Eleven days there- 
after, the defendant was returned to the court and was 
sentenced to the State Penitentiary for 11 years. 

The penalty provided by statute for the crime of 
breaking and entering is 1 to 10 years. § 28-532, R. R.S. 
1943. Section 29-2221, R. R. S. 1943, our habitual crim- 
inal statute, provides for a term of not less than 10 nor 
more than 20 years. The habitual criminal law does 
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not set out a distinct crime, but provides that the repe- 
tition of the criminal conduct aggravates the offense and 
provides heavier penalties. See Jones v. State, 147 Neb. 
219, 22 N. W. 2d 710. It is evident from the informa- 
tion that this was the only purpose of the second count. 

Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon a 
judgment sentencing a defendant. It cannot be used 
as a substitute for a writ of error. In re Application of 
Carper, 144 Neb. 623, 14 N. W. 2d 225. 

Petitioner cites Kuwitzky v. O’Grady, 135 Neb. 466, 
282 N. W. 396, as authority for his right to a writ of 
habeas corpus. In that case there were two separate 
sentences, one of them on the specific offense which 
brought the defendant into court, the other on an 
habitual criminal charge, as though it were a distinct 
crime. We there held habitual criminality is a state, 
not a crime; the separate sentence on that count was 
void; and that after the sentence on the first count 
had been served, the application for a writ of habeas 
corpus was a proper procedure to review the sentence 
on the habitual criminal charge. That case has no ap- 
plication to the facts herein. Here there is only one 
sentence, which is not void. The habitual criminal pro- 
vision was used only to justify a heavier penalty than 
that provided for the offense charged in the first count. 

In order to release a person from a sentence and im- 
prisonment by habeas corpus, it must appear that the 
sentence was absolutely void. Habeas corpus will not 
lie to discharge a person from a sentence of penal servi- 
tude when the court imposing the sentence had juris- 
diction of the offense, had jurisdiction of the person of 
‘the defendant, and the sentence was within the power 
of the court to impose. Truman v. Hann, 154 Neb. 501, 
48 N. W. 2d 418. 

Accepting for the moment petitioner’s premise that 
the provisions of the habitual criminal act do not apply 
‘and that the sentence ‘being for 11 years is above the 
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maximum which could be imposed without the habitual 
criminal act, this action still must fail. 

In McElhaney v. Fenton, 115 Neb. 299, 212 N. W. 612, 
the defendant was sentenced to a term of not more than 
20 years nor less than 3 years. The statute provided for 
a term of not more than 10 years nor less than 1 year. 
We said: ‘The fixing of the sentence at not more than 
twenty years was erroneous, but did not render the judg- 
ment void. It stands as valid and enforceable for the 
term that the statute authorized the court to impose 
sentence, to wit, for not more than ten years. However, 
while error was thus committed in entering the judg- 
ment, if the proper proceedings had been had looking 
to the correction thereof, the judgment would have been 
modified to conform with the provisions of the statute. 
As we have seen, such proceedings were not had, hence, 
while the error remains, ‘Habeas corpus will not lie 
on behalf of a convicted prisoner on the ground that 
the sentence to imprisonment is in excess of the statu- 
tory period, since such a sentence is erroneous merely, 
and not void.’ In re Fanton, 55 Neb. 703.” 

For the reasons stated, the writ was properly denied 
and the application dismissed. The judgment of dis- 
missal is affirmed. 

AFFIRMED, 


In RE APPLICATION OF HAROLD H. Everts ET AL. 
Harotp H. Everts ET AL., APPELLEES, V. SCHOOL DISTRICT 
No. 16, FILLMORE CouNTy, NEBRASKA, APPELLANT. 

In RE APPLICATION OF HERMAN A, EVERTS ET AL. 
HERMAN A. EVERTS ET AL., APPELLEES, v. SCHOOL DISTRICT 
No. 16, FILLMORE CoUNTY, NEBRASKA, APPELLANT. 
121 N. W. 2d 487 
Filed May 10, 19638. Nos. 35400, 35403. 


1. Appeal and Error. Section 25-1912, R. S. Supp., 1961, provides 
that the transcript shall contain the judgment, decree, or final 


VoL. 175] JANUARY TERM, 1963 311 


Everts v. School Dist. No. 16 


10. 


order sought to be reversed, vacated, or modified, and all other 
filings made with the clerk of the district court, unless otherwise 
ordered by the appellant or appellants by the filing of a praecipe 
at the time of filing of notice of appeal. 

Section 25-1140, R. S. Supp., 1961, provides in part 
that the party appealing may order a bill of exceptions by 
filing in the office of the clerk of the district court a praecipe 
therefor within the time allowed for filing of a notice of appeal. 
The bill of exceptions is the only vehicle for bringing 
evidence before this court on appeal. 

Evidence. The word “evidence,” in its technical meaning and 
common acceptation, includes all the means by which any fact in 
dispute at a judicial trial is established or disproved. 

Appeal and Error. The bill of exceptions contains the evidence 
adduced at the trial of the cause, and the transcript contains 
the judgment or decree of the court and other pleadings filed in 
the cause. 

Pleading: Appeal and Error. The allegations of a petition re- 
quire proof by evidence incorporated in the bill of exceptions. 
Pleading. When a party affirmatively pleads a fact which is 
material to the issue, he thereby assumes the burden of proving 
the existence of such fact. 2 

Courts. The doctrine of presumptions in favor of the regularity 
of proceedings in courts of general jurisdiction does not apply 
to courts or tribunals of inferior or limited jurisdiction who act 
in a judicial capacity, but as to such courts or tribunals the 
facts necessary to confer jurisdiction must affirmatively appear 
upon the face of the record. 

Schools and School Districts. Section 79-403, R. S. Supp., 1961, 
requires the giving of notice by publication and also by posting 
notice in certain places, and where the proof of such notices 
does not appear in the bill of exceptions, the action of the board 
in granting the request for change of school district boundaries 
will be held void for want of jurisdiction. 

Evidence: Appeal and Error. An affidavit used as evidence in 
the trial court cannot be considered on an appeal of a cause to 
this court unless it is offered in evidence in the trial court and 
preserved in and made a part of the bill of exceptions. 


Appeal from the district court for Fillmore County: 


JOSEPH ACH, Judge. Reversed and remanded with direc- 
tions. 


John A. Bottorf, for appellant. 
Robert L. Walker, for appellees. 
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Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


MEssMmorgE, J. 

Harold H. Everts and Dorothy L. Everts, husband 
and wife, Herman A. Everts and Margaret Frances 
Everts, husband and wife, freeholders, filed petitions 
with the county superintendent, county clerk, and coun- 
ty treasurer of Fillmore County, hereinafter called the 
board, seeking, under section 79-403, R. S. Supp., 1961, 
to have certain lands owned by the freeholders or peti- 
tioners, hereinafter referred to as petitioners, set off 
from the Grafton school district No. 16, Fillmore County, 
and attached to the Geneva school district No. 75, Fill- 
more County. Ata public hearing held before the board 
on August 1, 1962, members of the board of education 
of school district No. 16 appeared and contested the 
right of the petitioners to obtain such a change of terri- 
tory and have their lands attached to school district No. 
75. The board granted the petitioners’ request to have 
their lands set off from school district No. 16, in which 
school district the lands were situated, and attached to 
school district No. 75. The school board of school dis- 
trict No. 16 appealed to the district court from the order 
of the board above mentioned. The petitioners elected 
to present the issue on appeal to the district court on 
the original freeholders’ petitions for the change of 
school district boundaries filed before the board here- 
tofore mentioned. 

The school board of school district No. 16 filed an 
answer to the petitions of the freeholders denying all 
allegations therein contained. This answer alleged other 
matter not material to a determination of this appeal. 

The trial court found that the land was owned by the 
petitioners and was located in a school district adjoin- 
ing the school district to which it was to be attached; 
that each of the petitioners lived more than 2 miles from 
each schoolhouse; and that school district No. 75 was 
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maintaining a school bus route at least one-half mile 
nearer to each of the petitioners’ residences than school 
district No. 16. The court rendered judgment that the 
quarter section of land upon which each of the peti- 
tioners actually resided and where children of school 
age lived should be transferred to school district No. 
75, and that the unimproved real estate not the residence 
of children of school age should remain in school dis- 
trict No. 16, and to that extent reversed the decision of 
the board. 

The board of school district No. 16 filed a motion for 
new trial which was overruled. Upon the overruling 
of the motion for new trial, the board of school district 
No. 16 perfected appeal to this court. The board of 
school district No. 16 is hereinafter referred to as the 
defendant. 

The defendant assigns as error that the judgment of 
the trial court is not sustained by sufficient evidence 
and is contrary to law; and that the trial court erred in 
overruling defendant’s motion, made at the close of peti- 
tioners’ evidence and renewed at the close of all of the 
evidence, to dismiss the petition of the petitioners and 
reverse the decision of the board for the reason that there 
was insufficient evidence upon which to grant juris- 
diction to the trial court. 

Section 79-403, R. S. Supp., 1961, provides in part: 
“Any freeholder or freeholders, * * * may file a petition 
with a board consisting of the county superintendent, 
county clerk, and county treasurer, asking to have any 
land described therein set off from the district in which 
it is situated and attached to some other district. The 
petition shall state the reasons for the proposed change 
and show: (1) That the land therein described is either 
owned by the petitioner or petitioners * * *; (2) that 
the land is located in a district that adjoins the district 
to which it is to be attached; (3) that the territory pro- 
posed to be attached has children of school age residing 
thereon with their parents or guardians; and (4) that 
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they are each more than two miles from the schoolhouse 
in their own district, and at least one half mile nearec 
to the schoolhouse or a school bus route of the adjoin- 
ing district, which distance shall be measured by the 
shortest route possible upon section lines or traveled 
roads open to the public * * *. The petition shall be 
verified by the oath of the petitioner or petitioners. The 
board may, after a public hearing on the petition, there- 
upon change the boundaries of the districts so as to set 
off the land described in the petition and attach it to 
such adjoining district as is called for in the petition 
whenever they deem it just and proper and for the 
best interest of the petitioner or petitioners so to do. 
Notice of the filing of the petition and hearing thereon 
before the board shall be given at least ten days prior 
to the date of such hearing, by one publication in a legal 
newspaper of general circulation in such district, and 
by posting a notice on the outer door of the schoolhouse 
in each district affected thereby, which notice shall 
designate the territory to be transferred; * * *.” 

The transcripts in the two cases here involved show 
the petitioners’ petitions to the board, also the report of 
the board, and the order of the board changing the 
boundary lines of school districts Nos. 16 and 75. The 
supplemental transcripts show the certificate to the 
county clerk of Fillmore County of the change of school 
district boundaries signed by the county superintend- 
ent of schools of Fillmore County on August 2, 1962; 
the decision of the board made on August 1, 1962, that 
the county superintendent shall notify the county clerk, 
county treasurer, and county assessor of Fillmore Coun- 
ty that the described lands set forth in the petition 
shall be set off from school district No. 16 Fillmore 
County and attached to school district No. 75, Fillmore 
County, signed by the county superintendent, county 
clerk, and county treasurer of Fillmore County; an 
affidavit of counsel for the petitioners disclosing the 
mailing of notice of publication which was authorized 
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on July 23, 1962, and published in the Nebraska Signal 
on July 19, 1962, sent by United States mail to the 
president of the board of education and the secretary of 
the board of education of school district No. 16 in 
Grafton, and to the petitioners; an affidavit of publication 
by the bookkeeper for the publisher of the Nebraska 
Signal, a legal newspaper of general circulation, showing 
that the legal notice of the hearing on the freeholders’ 
petitions was published in the said newspaper for 1 
week, the first publication being on July 19, 1962; a 
notice of the public hearing to be held by the board 
August 1, 1962, signed by members of the board; and 
the freeholders’ petitions requesting change of school 
district boundaries. 

In considering this appeal it is necessary to distin- 
guish between a transcript and a bill of exceptions as 
the same are considered in this jurisdiction. 

Section 25-1912, R. S. Supp., 1961, provides in part: 
“The transcript shall contain the judgment, decree or 
final order sought to be reversed, vacated or modified, 
and all other filings made with such clerk (clerk of the 
district court), unless otherwise ordered by the appel- 
lant or appellants by the filing of a praecipe at the time 
of filing of notice of appeal, * * *.” 

Section 25-1140, R. S. Supp., 1961, provides in part: 
“Upon appeal from the district court to the Supreme 
Court, the party appealing may order a bill of excep- 
tions by filing in the office of the clerk of the district 
court a praecipe therefor within the time allowed for 
filing a notice of appeal.” 

The bill of exceptions is the only vehicle for bringing 
evidence before the court on appeal. See Sovereign 
Camp, W. O. W. v. Wiggins, 238 Ala. 424, 191 So. 470. 

In O’Brien v. State, 69 Neb. 691, 96 N. W. 649, the 
court said: “Evidence, as defined by lexicographers and 
law writers, includes all the means by which, in a 
judicial trial, it is sought to establish or disprove any 
material allegation of a civil or criminal pleading. Any 
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circumstance which affords an inference as to whether 
the matter alleged is true or false is, therefore, evidence 
and is commonly understood to be within the meaning 
of that term.” The court further said: “The word 
‘evidence,’ in its technical meaning and common accep- 
tation, includes all the means by which any fact in dis- 
pute at a judicial trial is established or disproved.” 

It will be noted that in accordance with the above, the 
bill of exceptions contains the evidence adduced at the 
trial of a cause, and the transcript contains the judgment 
or decree of the court and other pleadings filed in the 
cause. 

The allegations of a petition require proof by evidence 
incorporated in the bill of exceptions. 

When a party affirmatively pleads a fact which is 
material to the issue, he thereby assumes the burden 
of proving the existence of such fact. See, Fairchild 
v. Fairchild Clay Products Co., 141 Neb. 356, 3 N. W. 
2d 581; Fenske v. Strait, 121 Neb. 177, 236 N. W. 441; 
Cohen v. Swanson Petroleum Co., 133 Neb. 581, 276 N. 
W. 190. 

The burden of proof was upon the petitioners in this 
case to prove the jurisdictional facts, that is, to prove 
that the trial court had jurisdiction of the subject matter 
of the action. 

The bill of exceptions in the instant case contains no 
evidence that section 79-403, R. S. Supp., 1961, was com- 
plied with relative to the notice required by the provi- 
sions of such statute. 

In Olsen v. Grosshans, 160 Neb. 543, 71 N. W. 2d 90. 
this court said: ‘The doctrine of presumptions in favor 
of the regularity of proceedings in courts of general ju- 
risdiction does not apply to courts or tribunals of inferior 
or limited jurisdiction who.act in a judicial capacity, but 
as to such courts or tribunals the facts necessary to con- 
fer jurisdiction must affirmatively appear upon the face 
of the record.” See, also, Shambaugh v. Buffalo County, 
133 Neb. 46, 274 N. W. 207. 
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In Proudfit v. School Dist. No. 49, 109 Neb. 173, 190 
N. W. 874, this court said: “The posting of this notice 
(speaking of section 6703, Rev. St. 1913, relating to the 
changing of boundaries of school districts and requiring 
notice to be posted, somewhat analogous to the require- 
ments of notice as provided by section 79-403, R. S. Supp., 
1961) is jurisdictional. Until this provision of the 
statute was complied with the county superintendent 
had no power to change the boundaries of the several 
school districts. * * * No copy of the notice appears in 

.the record. * * * All jurisdictional facts should ap- 
pear on the face of the record.” 

While the court did not differentiate between the 
transcript and the bill of exceptions, it is obvious the 
court meant the proof of notice required by the statute 
did not appear in the bill of exceptions, and in order 
to be considered it must be part of the proof and be in- 
corporated in the bill of exceptions. 

In the instant case the defendant objected to the 
jurisdiction of the court in its motion to dismiss the ac- 
tion at the conclusion of the petitioners’ evidence and at 
the conclusion of all of the evidence. The failure of the 
petitioners to furnish proof of jurisdictional require- 
ments was again presented to the trial court in defend- 
ant’s motion for new trial, and is assigned as error in 
this court. 

The petitioners contend that an uncontroverted find- 
ing by a court of limited or special jurisdiction that 
notices were posted and published as required by stat- 
ute is sufficient proof of those facts to confer jurisdic- 
tion upon the district court where want of jurisdiction 
does not appear on the face of the record, citing Lind- 
gren v. School Dist. of Bridgeport, 170 Neb. 279, 102 
N. W. 2d 599, and State ex rel. Draper v. Freese, 147 
Neb. 147, 22 N. W. 2d 556. Suffice it is to say that 
proof of notices required by statute in the two above- 
cited cases was incorporated in the bills of exceptions 
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and was considered by this court as evidence of such 
notices. 

An affidavit used as evidence in the trial court can- 
not be considered on an appeal of a cause to this court 
unless it is offered in evidence in the trial court and pre- 
served in and made a part of the bill of exceptions. See, 
Berg v. Griffiths, 127 Neb. 501, 256 N. W. 44, 102 A. L. 
R. 1124; Harder v. Harder, 162 Neb. 433, 76 N. W. 2d 260. 

The affidavit of proof of publication of notice in the 
instant case, or the affidavit of counsel for petitioners 
relating to the mailing of notice of publication sent 
to the president of the defendant school board, the sec- 
retary thereof, and the petitioners heretofore mentioned, 
were not offered in evidence in the trial court, pre- 
served in and made a part of the bill of exceptions in 
this case. Therefore, this court is in no position to 
consider such affidavits under the above-cited au- 
thorities. 

We have refrained from summarizing the evidence 
due to the fact that the trial court did not have juris- 
diction of the subject matter of these actions. The de- 
fendant’s motion or motions above mentioned should 
have been sustained by the trial court. 

For the reasons given in this opinion, the judgment 
of the trial court is reversed and the cause remanded 
with directions to dismiss the petitioners’ petitions. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. GARRY C. May, 


APPELLANT. 
121 N. W. 2d 564 


Filed May 17, 1968. No. 35211. 
SUPPLEMENTAL OPINION 


Criminal Law: Trial. An instruction which informs the jury that 
when there is conflict in the evidence it is its duty to reconcile 
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the evidence if it can, and if it cannot, then to determine which is 
true and which is untrue, does not infringe upon the right of the 
jury to judge the credibility of witnesses and the weight to be 
given their testimony. 


Appeal from the district court for Saline County: 
JOSEPH AcH, Judge. On motion for rehearing. See 174 
Neb. 717, 119 N. W. 2d 307, for original opinion. Former 
Opinion modified. Motion for rehearing overruled. 


Jack L. Craven and Martin A. Cannon, for appellant. 


Clarence A. H. Meyer, Attorney General, and Cecil S. 
Brubaker, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 2 

The State contends in its motion for a rehearing that 
this court was in error in holding in its former opinion 
that the giving of instruction No. 17 constituted preju- 
dicial error. See State v. May, 174 Neb. 717, 119 N. W. 
2d 307. After a further consideration of the question 
we conclude that instruction No. 17 was free from error 
and that this court incorrectly held to the contrary. 

Instruction No. 17 was as follows: “You are the sole 
judges of the credibility of the witnesses and the weight 
to be given to their testimony. In determining the 
weight which the testimony of the witnesses is entitled 
to receive, you should take into consideration their in- 
terest in the result of the suit, if any; their conduct and 
demeanor while testifying; their apparent fairness or 
bias or relationship to the parties, if any such appears; 
their opportunity for seeing or knowing the things about 
which they have testified; their ability to.remember and 
relate. accurately the occurrences referred to in their 
evidence: the extent to which they are corroborated, if 
any at all, by circumstances or the testimony of credible 
witnesses; the reasonableness or unreasonableness of 
their statements; and all other evidence, facts and cir- 
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cumstances proved tending to corroborate or contradict 
such witnesses. Insofar as there may be any conflict in 
the evidence it is your duty to reconcile it if you can; 
if you cannot, then to determine which is true and which 
is untrue, and give such weight to the testimony of any 
witness as in your judgment it should have under all 
the circumstances of the case.” The effect of our former 
opinion was to hold that the last sentence of the in- 
siruction prejudicially infringed upon the right of the 
jury to judge the credibility of the witnesses and the 
weight to be given to their testimony. 

We cited Wilson v. State, 150 Neb. 436, 34 N. W. 2d 
880, and Frank v. State, 150 Neb. 745, 35 N. W. 2d 816, 
in support of this holding. We think these two cases 
were correctly decided but that they have no application 
to the instruction we have in the case before us. In those 
cases the instructions told the jury that it had no right 
to reject the testimony of any of the witnesses without 
good reason and that it should not do so unless the jury 
found it irreconcilable with other testimony which it 
may find to be true. These instructions were prejudi- 
cially erroneous in that the jury was told that it could 
not disbelieve a witness unless his evidence was irrecon- 
cilable with other testimony which it found to be true. 
A jury has the right, of course, to disbelieve a witness, 
whether or not there is credible evidence in conflict 
with the evidence of the witness. 

It is contended here that an instruction, which tells 
the jury that it is its duty to reconcile conflicting evi- 
dence if it can, and if it cannot, then to determine which 
is true and which is untrue, infringes upon the right of 
a jury to be the sole judge of the weight and credibility 
of evidence. We do not think that an instruction, which 
tells the jury to harmonize conflicting evidence if it 
can, and if it cannot, to determine which is true and 
which is untrue, in any manner invades the province 
of the jury. The identical instruction now before us was 
before the court in Franz v. State, 156 Neb. 587, 57 N. W. 


‘Voi. 175] JANUARY TERM, 1963 321 
State v. May 


2d 139. We there held that the instruction did not violate 
the rule that the credibility of witnesses and the weight 
to be given their testimony are for the jury and, within 
its province, it has the right to reject the whole or any 
part of the evidence of any witness. This court has 
approved instructions of similar import in many cases. 
Driscoll v. Troughton, 22 Neb. 260, 34 N. W. 497; Al- 
bright v. Brown, 23 Neb. 136, 36 N. W. 297; Ballard v. 
Hansen, 33 Neb. 861, 51 N. W. 295; Hirschberg Optical 
Co. v. Michaelson, 1 Neb. (Unoff.) 137, 95 N. W. 461. No 
holdings of this court have been pointed out to us, nor 
have we found any, which conflict with this line of cases. 

We have searched the decisions of other jurisdictions 
on the question here presented. Our present holding is 
supported by the following cases: Holdridge v. Lee, 
3S. D. 134, 52 N. W. 265; Rudolph v. Lane, 57 Ind. 115; 
Warnack v. State, 7 Ga. App. 73, 66 S. E. 393; Smith v. 
State, 102 Ga. App. 685, 117 S. E. 2d 546; Hengstler v. 
State, 207 Ind. 28, 189 N. E. 623; People v. Madden, 76 
Cal. 521, 18 P. 402; Adams v. State (Tex. Cr.), 20 S. W. 
548; Lancaster v. State, 36 Tex. Cr. 16, 35 S. W. 165; 
McLeod v. State, 128 Fla. 35, 174 So. 466; Shelton v. 
State, 144 Ala. 106, 42 So. 30. We have found no de- 
cisions to the contrary. 

We have concluded that our former opinion was in 
error in holding instruction No. 17 to be prejudicially 
erroneous. We withdraw that part of our opinion in 
State v. May, supra, dealing with instruction No. 17 
and substitute this opinion therefor. After making this 
change in the former opinion we overrule the motion 
for a rehearing. 

FORMER OPINION MODIFIED. 
MoTION FOR REHEARING OVERRULED. 


SPENCER, J., dissenting. 

The objectionable part of instruction No. 17 is the 
following: “Insofar as there may be any conflict in the 
evidence it is your duty to reconcile it if you can: if 
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you cannot, then to determine which is true and which 
is untrue, * * *.” (Italics supplied.) 

Possibly one trained in the law would understand 
that when the jury is told it is the sole judge of the 
credibility of the evidence, the word “duty” as used 
does not have its usual connotation, but would a lay- 
man so understand it? 

Webster’s New International Dictionary (2d ed., Un- 
abridged), p. 802, defines “duty” as: ‘That which is 
required by one’s station or occupation”; and ‘That 
which a person is bound by moral obligation to do or 
not to do; * * *.” 

If a jury must reconcile, we are restricting its right to 
discard or reject undisputed testimony. This is em- 
phasized by the words “if you cannot (reconcile), then 
to determine which is true and which is untrue; * * *.” 

If testimony can be reconciled, and the jury still does 
not believe it, must it be accepted? The inference is 
that it must. 

What does this wording do in a criminal case to the 
presumption of innocence if the defendant does not 
testify ? 

If an instruction, particularly in a criminal case, could 
be misconstrued, should we not presume that it was so 
misconstrued? 

I believe instruction No. 17 to be prejudicial to the 
rights of the defendant. 

Judges Yeager and Boslaugh have authorized me to 
say that they join in this dissent. 

Wuite, C. J., concurring. 

As the supplemental opinion points out, this identical. 
or almost identical, sentence as a part of the credibility 
instruction, has been declared faultless in many Ne- 
braska cases, as late as Franz v. State, 156 Neb. 587, 57 
N. W. 2d 139. No case can be discovered to the contrary. 
An admonition to reconcile evidence and to conform it 
to reason, if possible, is something quite different from 
a mandate to reject a witness’ testimony on certain 
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conditions, which was the basis of the holdings relied 
upon in the original opinions in Wilson v. State, 150 
Neb. 436, 34 N. W. 2d 880, and Frank v. State, 150 Neb. 
745, 35 N. W. 2d 816. The Franz holding, clearing this 
instruction from an identical attack, was after the Wil- 
son and Frank cases, and without dissent. 

“Should” is the past tense of the word “shall.” Web- 
ster’s New Twentieth Century Dictionary (2d ed.), p. 
1679, gives this primary meaning, “an auxiliary used 
to express obligation, duty, propriety, necessity.” (Italics 
supplied.) Let us look at this whole instruction quoted 
in the supplemental opinion, the other portions referred 
to here being our classic jury instruction and unchal- 
lenged in our instructional history. First, we tell the 
jurors that they are the “sole judges” of credibility and 
“weight” of the evidence. Then, we tell them that in 
weighing the evidence they should (ie., obligation to, 
their duty to) consider: 

1. The interest of the witness in the result of the 
case. 

2. His conduct and demeanor. 

3. His apparent fairness or bias. 

4. His memory and opportunity for observation. 

5. The extent of corroboration. 

6. The reasonableness or unreasonableness of his 
testimony. 

We have never considered this direction as to prin- 
ciples to be used in evaluating weight as touching on 
or invading the jury’s sole prerogative to determine 
weight and credibility. No one suggests that an infer- 
ence of judicially directed rejection may be inferred 
from the language used. Now if a jury “should,” if it has 
the duty to, determine the reasonableness or unreason- 
ableness of the testimony, then in order to perform that 
“duty,” it follows that it should determine the recon- 
cilability of evidence, if it can. To reconcile (Webster’s 
New Twentieth Century Dictionary, 2d ed.) means “to 
settle or compose a difference,” “to bring into harmony.” 
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Reasonable means “amenable, conformable, or agree- 
able to reason.” Is the testimony harmonious with, 
amenable to, and agreeable to human reason and ex- 
perience? 

To reconcile the evidence, to settle and compose it, 
and make it agreeable to reason, if you can, is nothing 
more than a guideline to the jury to apply the funda- 
mental processes of human reason. Resolving conflicts 
in the evidence, embracing but not synonymous with 
credibility is almost the total function of the jury. 

The original opinion and dissent to the supplemental 
opinion seem to assume that the court by using the lan- 
guage in question, requires the jurors to reconcile or 
harmonize evidence which they might independently 
find to be untrue. 

There is no language in this instruction that says this. 
Because of the chronology of pronouncement in the chal- 
lenged sentence, it is apparently assumed that there is 
a bar to credible consideration until reconciliation is 
disposed of. Such a hair-splitting differential ignores 
the context and the total impact of the contextual mean- 
ing disclosed on full reading. This is made abundantly 
clear in the conjunctive admonition at the end, “and 
give such weight to the testimony of any witness as 
in your judgment it should have under all the circum- 
stances of the case.” (Italics supplied.) 

There are two further considerations here which are 
important: 

1. There is no restriction on the range of the jury’s 
criginal determination of what evidence it shall con- 
sider to be “conflicting or irreconcilable.” 

2. A jury is a legal unit, but in the deliberative 
process, it is composed of 12 individual persons also. 
The composing of differences and the reconciliation 
process are of the essence of its function. Irreconcilabil- 
ity often reveals falsity in evidence or testimony that is 
apparently credible, and reconciliation may support an 
otherwise apparently poor witness. 


or 
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These processes are interwoven in the attempt to 
reach the truth. And, finally, what recourse would a 
jury have, irreconcilability having been determined, 
other than an independent determination of truth or 
untruth. If the jurors were told that they must recon- 
cile evidence they would otherwise find to be untrue, 
or to reject the testimony of any witness, then the hold- 
ings in the Wilson and Frank cases would become 
applicable. 

The power and the freedom to determine credibility 
is not invaded. The admonitions and guidelines of prin- 
ciple for the evaluation of weight are properly enjoined 
upon the jury. Nothing less should be asked of the 
jury, and nothing more can be required by the court. 


MEREDITH COLE, By MyrTLeE COLE, HIS MOTHER AND NEXT 
FRIEND, APPELLEE, Vv. ARTHUR R. WENTWORTH III ET AL., 


APPELLANTS. 
121 N. W. 2d 567 


Filed May 17, 1963. No. 35425. 


1. Automobiles: Negligence. By statute it is provided that the 
owner or operator of a motor vehicle shall not be liable for any 
damages to any passenger or person riding in such motor ve- 
hicle as a guest or by invitation and not for hire, unless such 
damage is caused by the driver of such motor vehicle being under 
the influence of intoxicating liquor or because of the gross 
negligence of the owner or operator in the operation of such 
motor vehicle. 

2. Negligence. There is no fixed rule for the ascertainment of 
what is gross negligence, but whether or not gross negligence 
exists must be determined from the facts and circumstances in 
each case. 

3. Automobiles: Negligence. Gross negligence within the meaning 
of the motor vehicle guest statute is great and excessive negli- 
gence in a very high degree. It indicates the absence of slight 
eare in the performance of a duty. 

4. Negligence. Ordinarily the question of gross negligence is one 
of fact for a jury, but if the evidence respecting it is not in 
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conflict or is so conclusive that ordinary minds may not draw 
different conclusions therefrom the question is one of law for 
the court. 

5. Automobiles: Highways. Section 39-748, R. R. S. 1948, pro- 
vided that drivers of vehicles proceeding in opposite directions 
should pass each other to the right, each giving to the other at 
least one-half of the main traveled portion of the roadway as 
nearly as possible. 

Section 39-746, R. R. S. 1948, provided that 
upon all highways of sufficient width, except upon one-way 
streets, the driver of a vehicle should drive the same upon the 
right half of the highway unless it was impracticable to travel 
on such side. 

7. Automobiles: Negligence. In an action for gross negligence 
under the motor vehicle guest statute, where there is adequate 
proof of negligence, a verdict should be directed for defendant 
only where the court can clearly say that the evidence fails 
to approach the level of proof of negligence in a very high 
degree under the circumstances. In all other cases, it must be 
left to the jury to determine whether it amounts to gross neg- 
ligence or to mere ordinary negligence. 


Appeal from the district court for Hitchcock County: 
VicTOR WESTERMARK, Judge. Affirmed. 


Charles E. McCarl, for appellants. 
Jack H. Hendrix and Bosley & Bosley, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brow_ER, JJ. 


YEAGER, J. 

This action as originally instituted was one for dam- 
ages by Meredith Cole by Myrtle Cole, his mother and 
next friend, plaintiff and appellee, against Arthur R. 
Wentworth III and Arthur R. Wentworth, Jr., defendants 
and appellants. At the time the action was instituted the 
plaintiff was a minor and was living with his parents in 
Trenton, Hitchcock County, Nebraska. In the action 
the plaintiff filed a petition charging that the plaintiff 
was injured and damaged as the result of a collision 
between an automobile in which the plaintiff was riding 
and which was being operated by the defendant Arthur 
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R. Wentworth III and which was owned by Arthur R. 
Wentworth, Jr., the other defendant. The action was 
pleaded in two causes of action. The first was for dam- 
ages directly to plaintiff as a minor. The second was 
for damages due and to become due to Roy F. Cole and 
Myrtle Cole, parents of the plaintiff, for cost of present 
and future medical and hospital services, for care of the 
plaintiff, and for the loss of services to which. they would 
have become entitled, which cause of action was as- 
signed to the plaintiff. 

An answer was filed to the petition by the defendants 
which was responded to by a general denial. 

On the issues joined by these pleadings a trial was 
had to a jury. The jury returned a verdict in favor of 
the plaintiff and against the defendants on the first 
cause of action for $2,500 and on the second for $3,500. 
Motion for new trial or in the alternative for judgment 
notwithstanding the verdict was duly filed by the de- 
fendants. The motion as to the verdict on the first cause 
of action was overruled and judgment was rendered in 
favor of plaintiff for $2,500. As to the second cause of 
action the court found that the verdict exceeded the 
amount proved by $1,030 and the plaintiff was granted 
permission to file a remittitur in that amount. By the 
judgment on this cause of action the plaintiff was awarded 
judgment in the amount of $2,470 conditioned upon his 
filing a remittitur in the amount of $1,030 within 10 
days, and if he failed to file the remittitur a new trial 
on this cause of action was ordered. 

Whether or not the remittitur was filed is not dis- 
closed by the record. This however has no determina- 
tive significance in the appellate proceeding since the 
appeal here relates only to the first cause of action. It 
is set forth for the sole purpose of a comprehensive pres- 
entation and understanding because of its relation to 
the questions involved on this appeal. 

From the judgment on the verdict returned in the 
first cause of action the defendants have appealed. There 
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are but two assignments of error set forth in the brief 
as grounds for reversal. They are that the court erred 
in overruling the motion of the defendants for a di- 
rected verdict at the close of plaintiffs evidence and 
renewed at the conclusion of all the evidence, and that 
the court erred in overruling the motion of the defend- 
ants to set aside and vacate the verdict of the jury and 
enter judgment for the defendants notwithstanding the 
verdict as to plaintiff’s first cause of action. As already 
indicated, the concern here is with the first cause of 
action, therefore hereinafter, unless otherwise pointed 
out, the discussion shall be treated as having reference 
only to the first cause of action. 

The petition by which the action was commenced con- 
tains allegations which in pertinent summary are as 
follows: On December 12, 1959, the plaintiff Meredith 
Cole was an invited guest riding in a 1954 Ford auto- 
mobile owned by the defendant Arthur R. Wentworth, 
Jr., and operated by the defendant Arthur R. Wentworth 
TI; that Arthur R. Wentworth, Jr., is the father of 
Arthur R. Wentworth III and that the automobile in 
question was a family automobile and was used by 
Arthur R. Wentworth III for general family purposes; 
that about 9:40 p.m. on the date mentioned the defend- 
ant Arthur R. Wentworth III with the plaintiff as an 
invited guest riding on the right side of the rear seat 
and two other guests, one riding on the left side of the 
rear seat and one riding on the right side of the front 
seat, drove the automobile southwesterly out of Trenton, 
Nebraska, and when he was about 2.2 miles southwest of 
Trenton this automobile collided with a 1957 Plymouth 
automobile being operated by one Gary L. R. Hedke 
in the opposite direction; and that as a result of the col- 
lision the plaintiff was seriously injured and damaged. 
It is alleged that the collision and the damage were 
caused by the gross negligence of the defendant Arthur 
R. Wentworth IfI. Specifications of alleged: gross negli- 
gence contained in the petition are unlawfully driving 
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to the left of the center of the highway generally and 
while going around a curve; failing to turn the automo- 
bile to the right of the center of the. roadway on the 
approach of the Hedke automobile; driving the auto- 
mobile at a speed greater than was reasonable under 
existing conditions; failing to decrease the speed of the 
automobile when approaching and going around a 
curve; failing to yield the right-of-way to the Hedke 
automobile; failing to keep a proper lookout for traffic 
on the highway; and failing to signal the approach of his 
automobile by sounding his horn or otherwise. 

There are allegations in the petition which declare the 
character of the injury and damage to the plaintiff as a 
result of the collision but a statement as to them herein 
is not required, since on the trial there was no conten- 
tion that the plaintiff did not receive the injuries on 
account of which he seeks to recover damages in the 
action. 

The answer contains brief reference to other matters, 
but in actuality, as is disclosed, the defense made at the 
trial was against the charge made in the petition that 
the defendant Arthur R. Wentworth III was guilty of 
gross negligence in the operation of the automobile in 
which the plaintiff was a guest. 

The contention that the plaintiff was a guest and not 
a passenger for hire in the automobile operated by 
Arthur R. Wentworth III is not in question. Section 
39-740, R. R. S. 1943, provides in part: “The owner or 
operator of a motor vehicle shall not be.liable for any 
damages to any passenger or person riding in such motor 
vehicle as a guest or by mayen and not for hire, unless 
such damage is caused by * * * the gross negligence of 
the owner or operator in the Spenser: of such motor 
vehicle.” 

As to what may be regarded as gross negligence this 
court has said: “There is no fixed rule for the ascertain- 
ment of. what is gross negligence, but whether or not 
gross negligence exists must be determined from the 
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facts and circumstances in each case.” Pester v. Nelson, 
168 Neb. 243, 95 N. W. 2d 491. See, also, Landrum v. 
Roddy, 143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R. 1041; 
Schlines v. Ekberg, 172 Neb. 510, 110 N. W. 2d 49; 
Robinson v. Hammes, 173 Neb. 692, 114 N. W. 2d 730. 

The general definition of such negligence is as follows: 
“Gross negligence within the meaning of the motor ve- 
hicle guest statute is great and excessive negligence or 
negligence in a very high degree. It indicates the ab- 
sence of slight care in the performance of a duty.” 
Holliday v. Patchen, 164 Neb. 53, 81 N. W. 2d 593. See, 
also, Pester v. Nelson, supra; Robinson v. Hammes, 
supra. 

This court has said with regard to the question of 
whether or not gross negligence has been proved the 
following: ‘Ordinarily the question of gross negligence 
is one of fact for a jury, but if the evidence respecting 
it is not in conflict or is so conclusive that ordinary 
minds may not draw different conclusions therefrom 
the question is one of law for the court.” Johnson v. 
Jastram, 155 Neb. 376, 52 N. W. 2d 245. See, also, Lin- 
coln v. Knudsen, 163 Neb. 390, 79 N. W. 2d 716; Werner 
v. Grabenstein, 165 Neb. 231, 85 N. W. 2d 297. 

At the time the incident occurred which is the basis 
of this action section 39-748, R. R. S. 1943, provided: 
“Drivers of vehicles proceeding in opposite directions 
shall pass each other to the right, each giving to the 
other at least one half of the main traveled portion of 
the roadway as nearly as possible.” 

Section 39-746, R. R. S. 1943, provided, to the extent 
of importance here, as follows: “Upon all highways 
of sufficient width, except upon one-way streets, the 
driver of a vehicle shall drive the same upon the right 
half of the highway * * * unless it is impracticable to 
travel on such side * * *.” 

In Robinson v. Hammes, supra, it was said: “In an 
action for gross negligence under the automobile guest 
statute, where there is adequate proof of negligence, a 


e 
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verdict should be directed for defendant only where the 
court can clearly say that the evidence: fails to approach 
the level of proof of negligence in a very high degree 
under the circumstances. In all other cases, it must ‘be 
left to the jury to determine whether it amounts: to 
gross negligence or to mere ordinary negligence.” 

The factual situation, to the extent necessary to relate 
it here, on which the determination must depend, sum- 
marized, is as follows: The plaintiff and Arthur R. 
Wentworth III, who were friends, in the evening of 
December 12, 1959, rode about for a time in the auto- 
mobile operated by this defendant, and some time dur- 
ing the evening they picked up two young ladies who 
became passengers in the automobile. One of the ladies 
was seated in the front seat to the right of this defend- 
ant. The other was seated to the left of the plaintiff 
in the rear seat. They were at the time in Trenton, 
Nebraska. They started south on State Highway No. 
25. There is no testimony from which it may be said 
with any degree of certainty that the automobile was 
being operated at an excessive rate of speed. There are 
estimates ranging from 40 to 50 miles an hour. There 
is no evidentiary contention or suggestion that it was 
being operated in violation of any statutory speed limit. 
The highway extends in a southwesterly-southerly di- 
rection from Trenton, Nebraska. After this defendant’s 
automobile had gone about 2.8 miles on this highway 
it collided practically head-on with an automobile op- 
erated in the opposite direction by one Gary Hedke. 
The Hedke automobile was moving at an estimated 
speed of about 50 miles an hour. When the two auto- 
mobiles collided they were within what was described 
as a sharp curve in the highway. From evidence based 
in part on measurement and in part on estimate it is 
made to appear that the traveled surface of the highway 
was slightly more than 23 feet. It appears that when 
the two automobiles collided the front end of this de- 
fendant’s automobile was about 5 feet from its left 
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edge of the highway and the rear end about 4 feet, 5 
inches. The right.side was about 13 feet from the right 
side. The Hedke automobile was on its right side of 
the highway with its right side at the front about 2 feet, 
8 inches, from the right edge and the rear about 1 foot, 
4 inches, therefrom. Thus its left side was about 16 
feet, 2 inches, from the right. edge of this defendant’s 
right side of the highway. There was no direct evidence 
as to this defendant’s line of travel. prior to the collision, 
and none from which,a reasonable inference could flow 
that the location of his automobile did not indicate his 
line of travel before the collision. 

It is not made certain that the operator of either auto- 
mobile saw the other prior to the actual collision, but 
if either did it was not for more than 50 feet away. 

The surface of the roadway at the point of collision 
was rough and where the vehicles were sitting the sur- 
face was gravel with some sand, and it was what is 
called ‘“‘wash-boardy.” The curve was sharp and there 
was a high bank making it difficult to see around from 
either direction and impossible to see across in either 
direction. No tracks were visible and there was no 
evidence of skid or brake marks. 

There is no evidence that this defendant saw the 
Hedke automobile before the collision. There is evi- 
dence that the plaintiff saw headlights, but whether 
this was a beam from or lamps on the automobile is not 
made clear. The plaintiff and this defendant were ap- 
parently rendered unconscious and on that account were 
unable to give any descripton of what occurred. At 
the time it appears that the plaintiff was engaged in 
receiving and placing the coat of the lady in the front 
seat above the back seat of the automobile, and on that 
account did not have an opportunity to see the approach 
of the other automobile. 

On the evidence thus summarized and the legal prin- 
ciples set out here, the question of whether this defend- 
ant was guilty of gross negligence which should have 
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been submitted to a jury for determination, or if it was 
one for determination as a matter of law in favor of 
the defendants, is presented. 

The evidence discloses without dispute that this de- 
fendant was operating the automobile in violation of the 
statutory provisions referred to herein. Also there is no 
evidence of justification or excuse therefor. The evi- 
dence is sufficient to sustain a finding that he was not 
exercising care and caution essential to the protection 
of himself, the occupants of the automobile, and vehicles 
properly approaching from the opposite direction. 

It cannot therefore be said that the jury could not 
properly find that he was guilty of negligence which 
was the proximate cause of the collision. It appears 
also that under the definitions announced by this court 
that the jury could also find that the negligence was 
gross. There is no evidence of emergency, or momen- 
tary inadvertence, or of anything discussed in the re- 
ported cases which would be the basis for saying that 
it was improper for a jury to find that this defendant 
was guilty of gross negligence 

The evidence was of either a willful violation of 
safety statutes and rules conformance with which is 
recognized as essential in the operation of automoiiles 
cn the highways, or an inexcusable failure to recog- 
nize and conform to such statutes and such rules. 

The judgment of the district court is therefore 
affirmed. 

AFFIRMED. 


Crry oF OrpD, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. CORNELIUS BIEMOND, APPELLANT. 
122 N. W. 2d 6 


Filed May 24, 19638. No. 35420. 


1. Aviation: Municipa)] Corporations. The Legislature, by virtue of 
section 3-215, R. R. S. 1948, has empowered municipalities to 
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impose charges for the privilege of using municipal airport 
facilities. 

2. Municipal Corporations. Where no police inspection, supervi- 
sion, or regulation of the manner of the conduct of a business 
is provided for in an ordinance or resolution by the city council, 
and a fee or permit charge is established for the privilege of 
operating a commercial ‘business, it is a revenue measure and 
its validity must be tested as such. 

Municipalities may properly classify different busi- 

ness or commercial occupations for the purpose of imposing a 

revenue charge or fee authorized by statute. 

A rent or use charge imposed upon a business or an 

occupation for revenue purposes must be definite in its appli- 

cation to those upon whom the burden falls, reasonable in 
amount, and uniform as to the class upon which it operates. 

The general rule is that a municipality may classify 
commercial enterprises into different classes for the purpose of 
the imposition of a rent or use charge, that different amounts 
may be imposed upon the various classes, and that a classifica- 
tion of businesses or occupations for such purpose will not be 
interfered with by the courts unless it manifestly appears that 
the classification is unreasonable and arbitrary. 

6. Constitutional Law: Taxation. Constitutional provisions réquir- 
ing equality and uniformity of taxation do not apply to rent 
or use charges for revenue purposes, and there need be no uni- 
formity as between occupations or businesses. 

7. Municipal Corporations. The presumption is, unless the con- 
trary appears by competent proof, that a use charge for revenue 
purposes is reasonable, and the burden of proof to establish 
otherwise is on the protestant. 


8. Whether a use or permit fee is reasonable or con- 
fiscatory relates to its operation on the class to which it applies 
and not to its effect on a particular defendant or an isolated case. 

9. An imposition of a use charge, otherwise valid, on a 


monthly basis to a business essentially seasonal in nature is not 
thereby unreasonable. 


Appeal from the district court for Valley County: 
WILLIAM F. Manasi., Judge. Affirmed. 


John R. Sullivan, for appellant. 
Leonard W. Cronk, for appellee. 


Heard before Wuire, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 
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Wuire, C. J. 

The sole question involved in this case is the validity 
of a resolution of the city council of Ord, Nebraska, fix- 
ing a rental or permit fee of $100 per month for the 
privilege of operating a commercial aerial spraying serv- 
ice from the Ord Municipal Airport. The facts are un- 
disputed that the defendant used the facilities of the 
Ord Municipal Airport for 2 months in a commercial 
aerial farm spraying operation, and that he failed to 
pay the use or rental charge which was fixed by the 
city in an appropriate resolution. The City of Ord sued 
to recover $200, the amount of the rental for 2 months. 
After trial, the court rendered judgment for the plain-. 
tiff for the sum of $200, and the defendant appeals to 
this court. 

Analyzing the assignments of error presented and 
argued, there are two questions involved, the resolu- 
tion of which is necessary for a decision in this case. 

1. Did the City of Ord have the power to fix a use 
or rental charge for the use of its facilities in the opera- 
tion of a commercial aerial spraying service and was the 
classification a reasonable one? 

2. Was the amount of the charge reasonable? 

The Legislature in 1945 enacted a comprehensive “Re- 
vised Airports Act,” sections 3-201 to 3-238 and 18-1502, 
R. R. S. 1943, designed to empower municipalities to 
acquire, establish, construct, improve, operate, and regu- 
late municipal airports. Wide powers, including that 
of eminent domain, were granted to accomplish this 
purpose. The power to rent, lease, purchase, and sell 
equipment is provided for. The act has for its compre- 
hensive design a policy of making available, improving, 
and facilitating the increasing demand for air trans- 
portation. 

The statute contemplates the derival of revenue from 
the imposition of fees or charges for the privilege of 
using airport facilities and contemplates appropriate and 
reasonable classification for such purposes in empower- 
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ing the municipality under section 3-215, R. R. S. 1943: 
“To determine the charges or rental for the use of any 
properties under its control and the charges for any 
services or accommodations, and the terms and condi- 
tions under which such properties may be used; Pro- 
vided, that in all cases the public shall not be deprived 
of its rightful, equal, and uniform use of such property. 
Charges shall be reasonable and uniform for the same 
class of service and established with due regard to the 
property and improvements used and the expense of 
operation to the municipality. To enforce the payment 
of charges, the municipality shall have a lien and may en- 
force it, substantially as is provided by law for liens 
and enforcement thereof, for repairs to or the amDrOve: 
ment, storage or care of any personal property; * * *.” 

The imposition of the charge in this case is obviously 
for revenue purposes alone, pursuant to the power 
granted in the statute. The pertinent provisions of the 
enacted resolution provide: “That any person desiring 
to use or now using said public field, hangar or premises 
for commercial purposes or using the same incidental to 
one’s own business shall apply to the Mayor and Council 
for such permission and receive a permit in writing 
authorizing such use. * * * that the reasonable lease and 
rental fee of airport premises, hangars and facilities at 
the Ord Municipal Airport for persons operating a com- 
mercial spraying business therefrom, with or without 
permission of the local governing body, shall be $100.00 
per month * * *,” 

We determine whether the character of the resolution 
or ordinance is regulatory under the police power, or 
primarily for revenue purposes. Testing this resolution 
on its face, it has no other purpose than the declared 
requirement of the payment of the fee or charge. No 
police inspection, supervision, or regulation of the man- 
ner of the conduct of the business is established, and 
no standards are set for the licensee or user to estab- 
lish or maintain. AJ] that is required is the payment of 
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$100 per month, and he or anyone else conducting a 
commercial spraying business may operate without 
hindrance. It, therefore, becomes a revenue measure 
only. State ex rel. School Dist. v. Boyd, 63 Neb. 829, 89 
N. W. 417, 58 L. R. A. 108; Rosenbloom v. State, 64 Neb. 
342, 89 N. W. 1053, 57 L. R. A. 922. The defendant in- 
troduced evidence to the effect that the motivation of the 
city council was regulatory in objective and that the 
purpose of the resolution was prohibitive in nature. It 
is clear that the validity of this action by the city council 
must be tested by its declared purpose and action which 
are manifest from an inspection of the pertinent provi- 
sions herein attacked. Authorities are cited that relate 
to the restricted power of a municipality when the fee 
or charge imposed is for a license for regulatory pur- 
poses under the police power. These authorities do 
not apply because this is a revenue measure and must 
be tested by the applicable rules of law relating thereto. 

The statute here properly delegates the power to the 
municipality to impose a revenue charge for the use 
of the facilities of the airport and for the privilege of 
operating a particular type of business. The validity of 
the statute, hereinbefore quoted, is not questioned. The 
statute does require and does declare that charges shall 
be reasonable and uniform for the same class of service, 
and imports that the classification shall be reasonable. 
This court has repeatedly held that a classification sepa- 
rating out commercial businesses or occupations as dis- 
tinct from the use by the general public is a reasonable 
classification. It is further held, with reference to such 
classification upon a business or occupation, that it 
must be definite in its application to those upon whom 
the burden falls, reasonable in amount, and uniform as 
to the class upon which it operates. Gooch Food Prod- 
ucts Co. v. Rothman, 131 Neb. 523, 268 N. W. 468; 
Western Union Telegraph Co. v. City of Fremont, 39 
Neb. 692, 58 N. W. 415, 26 L. R. A. 698; Petersen Baking 
Co. v. City of Fremont, 119 Neb. 212, 228 N. W. 256; 
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Norris v. City of Lincoln, 93 Neb. 658, 142 N. W. 114, 
Ann. Cas. 1914B 1194. ae 

Classifications have been upheld imposing different 
amounts of revenue charges on both widely diverse and 
closely related commercial enterprises. See, 38 Am. 
Jur., Municipal Corporations, § 343, p. 32, § 361, p. 50, 
et seq.; State ex rel. School Dist. v. Boyd, supra; 
Rosenbloom v. State, supra; Western Union Telegraph 
Co. v. City of Fremont, supra; Gooch Food Products Co. 
v. Rothman, supra; City of Grand Island v. Postal Tele- 
graph Cable Co., 92 Neb. 253, 138 N. W. 169. For fur- 
ther cases, see 7 Neb. Digest, Licenses, Key Nos. 51%, 
6(2), and 7. 

The use charge or rental fee that is imposed here for 
revenue purposes is not a tax, but it is obvious that the 
Legislature intended that the same restrictions as to 
classification and uniformity be imposed upon the mu- 
nicipality in making such charges. Testing the applica- 
ble resolution by these rules of classification, we can 
find nothing unreasonable, in either the delegatory stat- 
ute or the resolution of the Ord city council implement- 
ing it, in classifying separately commercial businesses 
or occupations, or in designating a commercial aerial 
spraying business as a separate and distinct classifica- 
tion. On the other hand, the record here affirmatively 
discloses, both directly and by fair inference, that spe- 
cialized equipment and materials are used, that a truck 
of the defendant is used frequently on the premises in 
connection with the business, and that while operating 
this business the runways and other aviation facilities 
are used with considerable frequency during the periods 
of time of the operation of the business. Such consider- 
ations clearly indicate a reasonable basis for the exer- 
cise of the declared and delegated power invoked in 
the statute, either for regulatory or revenue purposes. 

The defendant further asserts that the resolution is 
violative of Article I, section 25, of the Constitution of 
Nebraska, that he is deprived of the equal protection of 
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the laws, and that it is discriminatory in that the busi- 
ness of commercial aerial spraying is the only one that is 
subjected to the imposition of the rental or use charge. 
The contentions as to uniformity and the singling out 
of the defendant’s business for the imposition of the 
charge were decided in Richter v. City of Lincoln, 136 
Neb. 289, 285 N. W. 593, where an occupation tax on 
taxicabs was challenged on the same grounds. We point 
out here that when dealing with municipally owned 
property and the actual use of special facilities fur- 
nished by the city, we deem not only analogous but, 
therefore, even stronger the following language with 
respect to classification and uniformity: “There seems 
to be no similarity between the taxicab business and 
the several employments which are untaxed by city au- 
thorities, relied upon by appellee, save and except that 
all make use of the streets. That alone is insufficient. 
* * * There can be no complaint of the city of Lincoln’s 
classification of ‘taxicabs’ as the subject of imposition of 
an occupation tax. The classification is not arbitrary 
and has a reasonable relation to the subject of the par- 
ticular legislation. It necessarily embraces all that are 
engaged in the business now taxed. The only constitu- 
tional requirement applicable to the situation is that all 
taxes shall be uniform in respect to the class upon which 
they are imposed. The facts alleged in plaintiff’s peti- 
tion below wholly fail to effectually challenge the pro- 
priety and legality of the classification by the mayor 
and council, upon which the ordinance in suit is based. 
The undoubted controlling principles invoked by the 
present situation are, viz.: * * * ‘All occupations need 
not be taxed. One or more may be taxed and others 
not taxed. * * * Considerations of general policy deter- 
mine what the selection shall be in such cases, and 
there is no restriction on the power of choice unless one 
is imposed by Constitution. Constitutional provisions 
requiring equality and uniformity of taxation do not 
apply to this kind of taxes, and there need be no uni- 
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formity as between different occupations.’ 4 Cooley, 
Taxation (4th ed.) 3393, sec. 1685.” (Emphasis supplied.) 

The privilege granted by the rental or use charge im- 
posed herein extends to all facilities of the airport, and 
is without restriction as to locality, time when used, size 
of vehicles, limitations on equipment or material used 
or stored, number of permits for which one might apply, 
or the number of persons to whom permits would be 
granted if application were made. It operates uniformly 
as to all members of the class of commercial aerial spray- 
ers without discrimination. Where such charges for 
revenue purposes operate alike on all persons similarly 
situated, they are not invalid as granting special privi- 
leges. Erwin v. City of Omaha, 118 Neb. 331, 224 N. W. 
692; Richter v. City of Lincoln, supra. See generally 
16A C. J. S., Constitutional Law, § 464, p. 196. 

The defendant challenges the amount, $100 per month, 
as being unreasonable and confiscatory. In Erwin v. 
City of Omaha, supra, this court had by analogy the same 
question before it as applied in that case to a tax of $15 
a day on peddlers operating “rolling stores” on the 
streets. In holding such a charge valid, the court said: 
“In Littlefield v. State, 42 Neb. 223, we held: ‘Where 
such an ordinance is clearly within the general powers 
of a municipal body it is presumed to be reasonable, and 
the judicial power of the state will not be exercised to 
declare it void, unless from its inherent character, or 
by proofs adduced, it is shown to be unreasonable.’ 
Further, in City of Grand Island v. Postal Telegraph 
Cable Co., 92 Neb. 253, we held: ‘The amount of an oc- 
cupation tax is not to be measured by the profits of the 
business taxed, but should be considered as one incident 
to local self-government, and when thus considered it 
appears prima facie reasonable in amount, courts of 
justice should not declare the ordinance void, unless and 
until it is clearly shown by competent evidence that 
the license charge is in fact unreasonable or confisca- 
tory.’ 39 
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The presumption is, unless the contrary appears,. that 
a use or revenue charge is. reasonable in amount, and 
the burden of proof to establish the contrary is on the 
protestant. 33 Am. Jur., Licenses, § 46, p. 368, notes 12 
and 13, citing Littlefield v. State, 42 Neb. 223, 60 N. W. 
724, 47 Am. S. R. 697, 28 L. R. A. 588. Also, the test as 
to its being reasonable or confiscatory relates to its 
operation on the class to which it applies, and not its 
effect on a particular defendant or an isolated case. 
Gooch Food Products Co. v. Rothman, supra; Erwin v. 
City of Omaha, supra. 

There. is a complete lack of evidence to overcome the 
presumption applicable or to meet the burden of proof. 
There: is no evidence in the record by which a com- 
parison can be made with the gross or net business rev- 
enue of the defendant, or any evidence as to costs of 
operation, either as to this defendant or as to the class to 
which the charge applies, or as to the city. There is 
no evidence as to other material factors that may be 
considered by the courts. See 53 C. J. S., Licenses, § 
19d, p. 522. We observe that the defendant’s business 
is seasonal and may be variable during the crop season. 
The monthly charge is obviously responsive to these con- 
siderations. The courts have upheld license charges 
based on a seasonal classification. City of Louisville v. 
Sagalowski & Son, 136 Ky. 324, 124 S. W. 339, 136 Am. 
S. R. 258. 

The-use charge for the privilege of operating the busi- 
ness was a reasonable exercise of constitutionally dele- 
gated legislative power, and the. defendant is subject 
to and liable therefor. The district court so found, and 
we affirm its judgment. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. ELWoop STEEMER, 
APPELLANT. 
121 N. W. 2d 813 
Filed May 24, 1963. No. 35422. 


1. Automobiles: Criminal Law. The words “who shall be con- 
victed,” contained in section 60-430.01, R. R. S. 1943, apply to 
the offense charged and not to the penalty. 


2. . Section 60-480.01, R. R. S. 19438, providing an 
increased penalty for a second offense, is not ex post facto as 
to a first conviction prior to its passage, since an offender is 
not punished under it but on a conviction of an offense after 
its passage. 

3. : Section 60-430.01, R. R. S. 1948, deals with 


offenses committed after its passage, permits inquiry into pre- 
vious convictions, and in fixing the penalty does not punish for 
previous offenses but for persistence in violating the statute. 
Appeal from the district court for Douglas County: 
JoHN E. Murpny, Judge. Affirmed. 


William A. Day, for appellant. 


Clarence A. H. Meyer, Attorney General, and Cecil S. 
Brubaker, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and Brower, JJ. 


CaRTER, J. 

On October 9, 1962, defendant was convicted in the 
district court for Douglas County for operating a motor 
vehicle at a time when his motor vehicle operator’s 
license was suspended, contrary to section 60-418, R. R. 
S. 1943. The court found that defendant had been con- 
victed of the same offense in 1957 under the same sec- 
tion of the statute. Pursuant to section 60-430.01, R. R. 
S. 1948, defendant was sentenced to serve 6 months in 
the county jail and was ordered not to operate a motor 
vehicle for a period of 2 years from the date of his re- 
lease from jail. The defendant has appealed. 

It is the contention of the defendant that the trial 
court erred in sentencing the defendant as a second 
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offender. At the time of defendant’s first conviction in 
1957, the existing penalty statute, section 60-430, R. R. 
S. 1943, did not provide for an increased penalty for a 
second offense. After defendant’s conviction in 1957, 
the Legislature enacted section 60-430.01, R. R. S. 1943, 
which increased the penalty to be imposed on all con- 
victions subsequent to the first one. 

Section 60-430.01, R. R. S. 1943, provides: “Any per- 
son who shall be convicted of operating a motor vehicle 
during any period that his motor vehicle operator’s li- 
cense has been suspended or revoked pursuant to any 
law of this state, or after such suspension or revocation 
but before reinstatement of his license or issuance of a 
new license, shall, upon conviction thereof, be punished 
as follows: (1) For a first such offense, such person 
shall be imprisoned in the county jail for thirty days, 
and the court shall, as a part of the judgment of con- 
viction, order such person not to operate any motor 
vehicle for any purpose for a period of one year from 
the date of his final discharge from the county jail; and 
(2) for each subsequent such offense, such person shall 
be imprisoned in the county jail for six months, and the 
court shall, as a part of the judgment of conviction, order 
such person not to operate any motor vehicle for any 
purpose for a period of two years from the date of his 
final discharge from the county jail.” 

The defendant argues that the words ‘who shall be 
convicted,” not being in the past tense, do not authorize 
the court to consider a conviction for the same offense 
eccurring before the effective date of the new penalty 
statute. The statute defines but one offense. It pro- 
vides different penalties upon conviction, depending 
upon whether or not the person found guilty has pre- 
viously been convicted of the same offense. The words 
“who shall be convicted” apply to the offense and not 
to the penalty. The position of the defendant on this 
point cannot be sustained. 

Defendant asserts that to permit the use of a con- 
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viction had before the enactment of section 60-430.01, 
R. R. S. 1943, to enhance the penalty for a conviction 
had thereafter, has the effect of giving the statute an 
ex post facto application. In support of this proposi- 
tion he cites In re Estate of Rogers, 147 Neb. 1, 22 N. 
W. 2d 297, as follows: ‘An ex post facto law is one 
which imposes a punishment for an act which was not 
punishable when it was committed, imposes additional 
punishment, or changes the rules of evidence, by which 
less or different testimony is sufficient to convict.” The 
foregoing is a correct exposition of the law but it has no 
application to the present case. The defendant was con- 
victed of the same offense under the same statute in his 
first and second convictions. The penalty for a second 
conviction was in existence when he committed the 
second offense; it was not increased after his offense 
was committed. It is not therefore an ex post facto act. 

This contention of defendant was considered in Taylor 
v. State, 114 Neb. 257, 207 N. W. 207, as follows: “In 
this connection it is urged by the defendant that, his 
previous conviction having taken place before the en- 
actment of section 10177, the provisions of the statute 
could not be made to apply; that to do so would make its 
provisions ex post facto and unconstitutional. We do 
not consider that the act can in any proper sense be 
regarded as ex post facto, and for that reason unconsti- 
tutional. The statute deals with offenses committed 
after its passage, permits an inquiry whether the ac- 
cused has previously served terms in the penitentiary, 
and in fixing the penalty does not punish him for his 
previous offences (sic) but for his persistence in crime. 
Similar statutes are in force in a number of states and, 
so far as our inquiry goes, have uniformly been upheld. 
(Citing cases.) See, also, Haffke v. State, 149 Neb. 83, 
30 N. W. 2d 462; Thompson v. Thompson (N. D.), 78 
N. W. 2d 395; People v. Andrews, 170 Cal. App. 2d Supp. 
840, 339 P. 2d 648; State v. Staples, 100 N. H. 283, 124 
A. 2d 187; Drumn v. State (Okl.), 318 P. 2d 893. It.will 
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be noted that some of the foregoing cases involved stat- 
utes containing the prospective language “shall be” 
which defendant mistakenly contends prevents the use 
of convictions as first offenses had before the amend- 
ment of section 60-430, R. R. S. 1943, and the enactment 
of section 60-430.01, R. R. S. 1943. 

For the reasons stated, the trial court correctly ap- 
plied the controlling statutes in fixing defendant’s sen- 
tence and its judgment is affirmed. 

AFFIRMED. 


First NATIONAL BANK & TRUST Co., A CORPORATION, AS 
ADMINISTRATOR WITH THE WILL ANNEXED OF THE ESTATE 
OF IDA OELTJEN, DECEASED, APPELLEE, v. ELMER OELTJEN 
ET AL., APPELLEES, IMPLEADED WITH ELSIE OELTJEN OLSON, 


APPELLANT. 
121 N. W. 2d 816 


Filed May 24, 1968. No. 35442. 


1. Wills. The cardinal rule of testamentary construction is to 
ascertain the intention of the testator as expressed in the will. 
In construing a will the court should give effect to the 
true intention of the testator as shown by the will itself in the 
light of the attendant circumstances under which it was made, if 
that intention is consistent with the applicable rules of law. 
No particular words or conventional forms of expres- 
sion are necessary to enable one to make an effective testa- 
mentary disposition of his property. 
The intention of the testator is to be ascertained from 
a liberal interpretation and comprehensive view of all of the 
provisions of the will. 
Where possible, a will should be construed so as to give 
effect to every part of it. 


Appeal from the district court for Platte County: 
Rosert D. Fiory, Judge. Affirmed. 


Kerrigan, Line & Martin, for appellant. 


Wagner &-Johnson, for appellee First Nat. Bank & 
Trust Co. 
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Edward Asche, for appellee Elmer Oeltjen. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Bos.aucu, J. 

This is an action to construe the will of Ida Oeltjen, 
deceased, brought by the First National Bank & Trust 
Company of Columbus, Nebraska, as administrator with 
the will annexed of the estate of the deceased. The de- 
fendants are Elmer Oeltjen, Elsie Oeltjen Olson, and 
Edna Oeltjen Luedtke, the children of the deceased and 
the beneficiaries named in her will. 

The controversy in this court is between Elmer Oelt- 
jen and Elsie Oeltjen Olson and involves a bequest of 
the interest of the deceased in livestock, farm equipment, 
and grain. For convenience the appellant, Elsie Oeltjen 
Olson, will be referred to as Elsie; the appellee, Elmer 
Oeltjen, as Elmer; and the decedent, Ida Oeltjen, as Ida. 
The district court found that the will of the deceased 
bequeathed her interest in the property to Elmer. Elsie’s 
motion for new trial was overruled and she has appealed. 

Paragraphs I and IV of the will are as follows: “TI. I 
hereby give, bequeath and devise unto my son ELMER 
OELTJEN the Southwest Quarter of Section 5, Town- 
ship 20 North, Range 1 East of the 6th P. M., situate 
Platte County, Nebraska, together with all the live- 
stock, farm equipment and grain on the place as of the 
date of my death, subject that he pays any bills out- 
standing contracted by my son and myself in operating 
the joint venture on said farm. I also charge the be- 
quest and devise to him with all estate tax, if any is 
charged against my estate, so that what I give to my 
daughters shall be free from estate tax. I also charge the 
bequest to him with all expenses incident to my last 
illness and my burial. This includes hospital and doctor 
bills that are incurred before and after my death so 
long as they relate to my last illness. * * * IV. I hereby 
give, bequeath and devise unto my daughter ELSIE 
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OELTJEN OLSON all cash and all the rest, residue and 
remainder of my property. I charge the gift to my son 
Elmer with any part of the cash that is necessarily used 
for the expenses of my last illness and burial except 
proceeds of bonds sold that I have by this will given 
to my daughter Edna and which I have hereinbefore 
specified should be paid to her.” 

The land devised to Elmer in paragraph I of the will 
is a farm on which the Oeltjen family lived for many 
years. It is referred to in the testimony as the “home 
place.” Elmer was born on this land and has lived 
there all of his life. While Elmer’s father, William 
Oeltjen, was living, Elmer helped him farm the land. 

Ida obtained title to the home place as surviving joint 
tenant upon the death of her husband in June 1946. In 
August 1946, the children joined in a bill of sale which 
conveyed any interest they had in the personal prop- 
erty of their deceased father to Ida. Elmer continued 
to live on the land and help operate the farm. 

Prior to 1947, Elmer had no financial arrangement 
or understanding with either:of his parents. In 1947, 
Elmer and his mother entered into an agreement for 
a partnership or joint venture, and Ida gave Elmer a 
bill of sale to a one-half interest in all of the farm ma- 
chinery and equipment. The partnership agreement, 
which was unwritten, provided generally for a grain 
and livestock-feeding operation. Ida was to furnish 
the land, Elmer was to furnish the labor, and all other 
expenses were to be shared equally. All of the grain 
that was raised was fed. Of the grain raised on rented 
land, Elmer received one-half, Ida received one-tenth, 
and the landlord received two-fifths. Ida then furnished 
additional grain equal to the landlord’s share. Profits 
were divided equally. 

The will was made in 1955. At that time both of the 
daughters were married and living away from home. 
Ida was living in Creston, Nebraska, having moved 
from the farm in 1952. 
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Elsie contends that the livestock, farm equipment, and 
grain on the place at the time of Ida’s death was owned 
by the partnership; that the language of paragraph I 
of the will cannot be construed to be a bequest of the 
interest of the deceased in the partnership because it 
refers to specific property; that a partner cannot be- 
queath an interest in specific items of partnership prop- 
erty; and that the interest of Ida in the partnership 
passes to Elsie under the residuary clause in paragraph 
IV of the will. Elmer contends that the bequest in para- 
graph I of all the livestock, farm equipment, and grain 
on the place was intended as a bequest of the interest 
of the deceased in that property without regard to 
whether it was her individual property or partnership 
property. The problem in this case is to determine what 
disposition Ida intended to make of her interest in the 
partnership. 

The cardinal rule of testamentary construction is to 
ascertain the intention of the testator as expressed in the 
will. Carroll v. Hastings College, 172 Neb. 20, 108 N. 
W. 2d 223. In construing a will the court should give 
effect to the true intention of the testator as shown 
by the will itself in the light of the attendant circum- 
stances under which it was made, if that intention is con- 
sistent with the applicable rules of law. Katt v. Claus- 
sen, 174 Neb. 603, 118 N. W. 2d 1002. No particular 
words or conventional forms of expression are neces- 
sary to enable one to make an effective testamentarv 
disposition of his property. In re Estate cf Zents, 148 
Neb. 104, 26 N. W. 2d 793. The intention of the testa- 
trix is to be ascertained from a liberal interpretation 
and comprehensive view of all of the provisions of the 
will. Carroll v. Hastings College, supra. 

When the language of the will is considered in the 
light of the attendant circumstances under which it 
was made, we think that it is apparent that the testa- 
trix intended to bequeath all of her interest in the 
livestock, farm equipment, and grain on the place to 
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Elmer. The partnership property consisted of the bank 
account, livestock, farm equipment, and grain. Elmer 
took the partnership bank account as the survivor under 
the terms of the deposit. The bequest of the remaining 
assets of the partnership subject to the liabilities of the 
partnership was the equivalent of a bequest of her in- 
terest in the partnership. We believe that Ida intended 
that Elmer should receive all of her interest in the live- 
stock, farm equipment, and grain on the place without 
regard to whether it was individually owned or partner- 
ship property. 

Elsie suggests that the evidence shows that Ida owned 
an interest in grain and farm equipment as an individual 
which would satisfy the bequest of all livestock, farm 
equipment, and grain on the place. She bases this 
argument upon the income tax returns which list in- 
come from grain and deductions for depreciation for a 
grain bin and two feeding floors, and upon the inven- 
tory filed in the administration proceeding which lists an 
undivided one-half interest in a 1947 truck. 

There is evidence which tends to show that much of 
the property which Elsie claims was partnership prop- 
erty was individually owned. The bill of sale which 
Ida gave Elmer in 1947 conveyed a one-half interest in 
the farm machinery and equipment. The certificates of 
title to the 1947 truck and the 1961 truck were issued 
to Ida and Elmer. The bank account used in the part- 
nership operation was payable to either Ida or Elmer 
or the survivor. 

The bequest was of all livestock, farm equipment, and 
grain. There is no evidence that Ida, as an individual, 
owned any interest in livestock. All of the grain that 
was raised was fed. Thus, even though the bequest of 
farm equipment may be satisfied in part out of prop- 
erty which Ida owned as an individual, there is no Jive- 
stock or grain that is available to satisfy the bequest 
unless the bequest was intended to include her interest 
in the partnership. Where possible, a will should ke 
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construed so as to give effect to every part of it. 

We conclude that it was the intention of Ida to be- 
queath all of her interest in the livestock, farm equip- 
ment, and grain on the place to Elmer and that the be- 
quest was intended to include her interest in the partner- 
ship with Elmer. The judgment of the district court is 
correct and it is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLEE, V. 
WILLIAM DILLON ET AL., APPELLANTS. 
121 N. W. 2d 798 


Filed May 31, 1963. No. 35369. 


1. Eminent Domain. Generally stated, condemnation is the imple- 
mentation of the power of eminent domain, or of the right of 
a nation or state, or some other to whom the power is lawfully 
delegated, to take or condemn private property for public use. 

Ordinarily due compensation must be made for prop- 
erty taken under the power of eminent domain. 

8. Constitutional Law: Eminent Domain. By the terms of Article 
I, section 21, of the Constitution of Nebraska, the property of 
no person shall be taken or damaged for public use without 
just compensation therefor. 

4. Eminent Domain. In an instance where land is taken by con- 
demnation the owner is entitled to recover the fair market 
value of the land at the time of taking. 

If land is damaged by the taking of other land the 
right of recovery is the difference between the fair market value 
immediately before and immediately after taking. 

6. Eminent Domain: Crops. In an instance of the destruction of 
matured crops of a condemnee the measure of the damage is 
the value at the time of destruction. 

7. : . In the case of injury to crops the condemnee 
is entitled to the difference between what they were worth at 
the time of maturity and what they would have been worth if 
they had not been injured. 

8. Eminent Domain: Landlord and Tenant. In a case where land 
condemned is under lease to and in possession of a third person, 
and by the taking or damaging the lessee is deprived of his 
use in whole or in part, he is entitled to recover from the con- 
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demner on the same character and quality of proof as would 
entitle the condemnee to recover. 

In a case where a lessee of the owner of land 
which has been condemned has established a right of recovery 
for damage to growing crops or for deprivation of right to 
produce such crops, the measure of his right of recovery is the 
difference between the value of his share of the crops at maturity 
and what would have been the cost of production of the entire 
crop. 


Appeal from the district court for Sarpy County: 
Joun M. Dierks, Judge. Reversed and remanded. 


Orville Entenman, for appellafits. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Asa A. Christensen, and James F. Petersen, for 
appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

This action as it comes to this court is by the State of 
Nebraska, Department of Roads, plaintiff and appellee, 
against William Dillon and Margaret Dillon, husband 
and wife, defendants and appellants. It is one com- 
monly referred to as an action in condemnation. It had 
its origin in a petition filed before the county judge of 
Sarpy County, Nebraska, for the appointment of apprais- 
ers to appraise the fee simple title damages to a tract of 
land and all improvements thereon within Sections 3, 4, 
and 9, Township 12 North, Range 10 East of the 6th 
P.M., Sarpy County, Nebraska, owned by one Eva I. 
Dillon. A more accurate description of the land is not 
required herein. This area was condemned by the plain- 
tiff herein for public highway right-of-way purposes. 
The right to condemnation is not involved here. 

A portion, if not all, of this described land was under 
an oral l-year lease, at the time of condemnation, to 
the defendants on a division of crop basis whereby the 
defendants were to retain three-fifths of the crops pro- 
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duced and the owner was to receive two-fifths thereof 
as rent. 

Appraisers were duly appointed and they made an 
appraisement which was filed on May 12, 1960. The 
damage to the land was appraised at $30,765.25, and the 
damage to the leasehold was appraised at $1,740. The 
appraisal of the damage to the land or any interest of 
Eva I. Dillon is of no direct concern on this appeal. The 
damage to the leasehold of the defendants alone is of 
concern here. 

From this appraisal.of the damage to the leasehold 

the plaintiff took an appeal to the district court as did 
also the defendants. On that appeal the plaintiff filed 
a petition to which petition the defendants filed an 
answer. It does not appear necessary to summarize the 
contents of the petition herein. 
' By the answer the defendants asserted the existence, 
the description, the duration, and the character of their 
leasehold interest, about which there is no dispute. They 
alleged that their leasehold was damaged by the plain- 
tiff in the taking and damaging of land of Eva I. Dillon. 
They denied that their damage was only $1,740, but 
alleged that on the contrary it amounted to $4,000. They 
asked that damages be awarded to them in the amount of 
$4,000. 

The case was tried to the court, a jury having been 
waived, and there judgment was rendered fixing the 
value of the defendants’ damage at $414 and $40.44 in- 
terest, instead of $1,740, the amount of the appraisal. 
The elements involved in the computation of the amount 
of the damage do not directly appear. The trial was 
started June 4, 1962, and journal entry of the judg- 
ment was made June 12, 1962. 

The defendants filed a motion for new trial which 
was overruled, from which ruling and the judgment 
the defendants have appealed. 

By the motion for new trial it was asserted that the 
decision is not sustained by sufficient evidence; that 
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the decision is contrary to law; and that there were 
errors of law occurring at the trial duly excepted to by 
the defendants. 

The errors asserted in the brief as grounds for re- 
versal are that the court erred in overruling the motion 
for new trial; that the findings and judgment were in- 
adequate and clearly wrong; and that the findings and 
judgment of the court are not sustained by sufficient 
evidence. 

The record without dispute discloses that 43.13 acres 
of the leasehold area were condemned for right-of-way; 
that 1.51 acres were taken for temporary easement for 
haul roads; that 14.05 acres were taken for temporary 
easement for borrow pits; and that a permanent channel 
easement of 2.26 acres was taken. Evidence of the de- 
fendants was to the effect that 25 acres of the area taken 
which was suitable for production of corn would have 
produced 70 bushels of corn an acre of the value of $1 
a bushel, three-fifths of which would produce in revenue 
$42 an acre, and that a proper deduction for production 
expense would produce for the defendants a net of 
$28 an acre, or $700. There was also evidence of neces- 
sary expenditures for fencing to permit the use of the 
leasehold during the term of the lease totaling $955. It’ 
was also estimated that there were 43 acres of pasture 
which would be unavailable for use by the defendants 
during the term of the lease on which the witness placed 
a value of $3 an acre, or $129. This testimony came 
from a witness whose name is Alois T. Gramlich. His 
total estimate in all areas of damage to the defendants 
was $1,784. : 

The defendant William Dillon was called as a witness 
in his own behalf and gave information as to-the lease- 
hold which included the terms, the description, the use 
to which the area was devoted, and the manner of opera- 
tion with particular reference to suitability of area. 

This witness testified that in his opinion the area 
suitable for the production of corn would have produced 
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75 bushels of corn an acre in 1960. No objection was 
made as to his competency as a witness. There was ob- 
jection but only on the ground of relevancy, materiality, 
that the testimony was speculative, and that it did not 
reflect the proper measure of damages. He testified that 
corn sold for around $1 a bushel; that the productive 
value was $75 an acre, his share of which would have 
been $45 an acre; and that his necessary expense in 
production would have been about $6 an acre. His total 
estimate of the loss on account of the taking of the corn 
area was $975. His estimate in all areas of damage was 
$2,565. This is made up of the loss on account of in- 
ability to produce crops under the lease and $1,590 for 
fencing around borrow pits, removal of fencing, and 
other fencing which became necessary on account of the 
taking and the use of property by the plaintiff. 

One witness testified on behalf of the plaintiff. This 
witness qualified as an expert in the evaluation of land 
taken such as was involved here and the deprivation of 
use, and particularly the effect upon the value of the 
deprivation of the right of use by a tenant upon lands 
leased for the current year where the rental for the 
leasehold was on a crop share basis. 

As a basis for his calculations and conclusions he 
took into consideration, and correctly so, that the year 
involved started March 1, 1960, and ended February 28, 
1961. He also took into consideration that April 27, 
1960, was the effective date of condemnation. He also 
took into consideration the fact that after March 1, 
1960, and before April 27, 1960, the defendants had done 
some work on the land taken on which they intended 
to plant corn. He considered that this date of April 
27, 1960, was the date when the right of the defendants 
to use the land taken came to an end. 

The total effect of the testimony of this witness was 
to say that the total damage of the defendants on ac- 
count of loss of use of the leasehold was $215. The 
items making up this amount were loss on account of 
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borrow pits, $50; on account of haul roads, $45; disking, 
$70; and fencing, $50. He allowed nothing on account 
of the value of crops lost by prevention of use of land, 
and gave as his reason that under the circumstances the 
defendants were entitled to no damage for loss of crops. 
The plaintiff adduced no evidence in denial of the evi- 
dence of defendants of damage for loss of crops. 

There are two phases of this case each requiring a 
measure of separate consideration. One of these re- 
lates to loss of profit caused by the prevention of pro- 
duction of prospective crops, and the other to specific 
items of damage which items were reasonably ascer- 
tainable with the value only uncertain. There was evi- 
dence of both parties on the latter phase. It was appar- 
ently on this phase that the judgment for $414 was ren- 
dered in favor of the defendants. This was far below 
the damage supported by their evidence. The judgment 
for $414 included $200 which had been previously re- 
ceived by the defendants. That amount was treated as 
payment on the judgment for $414. 

If this presented the only question for consideration in 
the case it might be reasonably said that here was a 
situation involving a dispute in evidence and that on 
that account the defendants had not sustained a right 
to reversal of the judgment, which would end the 
controversy. 

This however fails to resolve the other one of the two 
phases, namely the one dealing with the question of 
whether or not profits are allowable and, if so, by what 
measure, if there is a prevention of the production of 
crops on a leasehold which is in possession of the lessee 
and which has been taken or damaged by condernnation. 
This is the phase which has been presented at length 
by the briefs. 

It appears proper at this point herein, because of the 
character of condemnation, to make clear some of its 
aspects. Condemnation as used in this case, as is of 
course well known, generally speaking, is the imple- 
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mentation of the power of eminent domain. Eminent 
domain, generally, is the right of a nation or state, or 
some other to whom the power is lawfully delegated, to 
take or condemn private property for public use. Ordi- 
narily due compensation must be made for the property 
taken. See 29 C. J. S., Eminent Domain, § 1, p. 776. 

In the State of Nebraska such a proceeding is con- 
trolled by the Constitution of the state. Article I, sec- 
tion 21, of the Constitution, is as follows: “The prop- 
erty of no person shall be taken or damaged for public 
use without just compensation therefor.” 

Under this declaration of right, of course, land may 
be taken. An interest in land without a taking of the 
land in its entirety may also be taken. If land of an 
owner other than land taken is damaged, the owner is 
entitled to be compensated for the damage. If land of an 
owner is taken on which the owner has growing crops 
for which he received no compensation as a part of the 
taking he is entitled to damage therefor. If land is 
under lease to a third party and he has not been paid 
for his rental on the lease, the owner is entitled to the 
damage therefor whether the rental is payable in cash 
or share in crop, if it be a crop rental lease. If, as is 
true in this case, land condemned is farm land and is 
under lease and in possession of the lessee on a share 
crop basis the tenant is entitled to recover damages 
for the loss of profits brought about by the condemnation. 

No great difficulty is found in a consideration of the 
problems presented in most of these areas. As to the 
owner of land taken, he is entitled to recover the fair 
market value of the land taken. Schulz v. Central Ne- 
braska Public Power & Irr. Dist., 138 Neb. 529, 293 N. 
W. 409. 

In the case of remaining land damaged by a taking of 
other land the right of recovery is the difference be- 
tween fair market value immediately before and im- 
mediately after taking. Schulz v. Central Nebraska 
Public Power & Irr. Dist., supra. 
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As to the question of damages on account of loss of 
right of production of crops by a tenant who occupies 
land on a crop rental basis, an apparent conflict of au- 
thority is presented in cases which have been consid- 
ered by this court. There is no difficulty with the ques- 
tion of liability but only with admissibility of evidence 
and the measure of the right of recovery. The plain- 
tiff contends that the cases hold that if the crops are not 
matured nothing can be allowed for the reason that 
allowance would depend on conjecture and speculation, 
and that evidence in proof of probable value at the 
time of maturity would be inadmissible. There is lan- 
guage in these cases to sustain this view. 

These cases, when read in the light of their full con- 
text and the facts therein involved, and other rules laid 
down in other cases, do not however necessarily deprive 
a party of a right of recovery for use of the land in pos- 
session of a lessee which use was prevented by condem- 
nation. These rules in actuality deprive of a right of 
recovery for use where there is a failure of evidence at 
the trial to reasonably prove the amount of the damage. 

The plaintiff in substance urges that the true meaning 
of the language of the cases is that if the amount of dam- 
age cannot be proved at the time condemnation takes 
place no damage is allowable at all for the reason that 
at that time an award would have to rest upon con- 
jecture and speculation. 

One of these cases is Herpolsheimer v. Christopher, 76 
Neb. 352, 107 N. W. 382, on rehearing, 76 Neb. 355, 111 
N. W. 359, 9 L. R. A. N.S. 1127. It is a case which has 
no bearing directly on the character or quality of evi- 
dence necessary to prove damage where there is a claim 
of interference with the right to use of a leasehold by 
the lessee. 

Another case is Shutt v. Lockner, 77 Neb. 397, 109 N. 
W. 383. The following appears in the opinion in this 
case: “Kitchen Bros. Hotel Co. v. Philbin, 2 Neb. (Unof.) 
340; Shaw v. Hoffman, 25 Mich. 162, and other similar 
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cases are relied on by the plaintiffs in support of their 
claim that evidence of their profits, had they been al- 
lowed to cut and market the hay, should have been re- 
ceived by the court. In these cases the tenants were 
in possession of the leased premises, conducting an estab- 
lished business, when the breach and eviction occurred. 
By the breach and eviction they not only lost the benefit 
of their lease, but their business was also broken up and 
injured or destroyed, and this destruction of their busi- 
ness was allowed as an element of damage. That one 
may recover for an injury to a profitable business is not 
a question for debate, and, where a wrongful eviction 
by a landlord has this effect, damage may be recovered 
therefor. We do not wish to be understood as holding 
that evidence of the probable crop of hay the land would 
produce and the ordinary market value thereof might not 
be shown as facts to be considered by the jury in arriving 
at the value of the use of the land during the term, and 
if the rejected testimony had been offered for this pur- 
pose it would undoubtedly have been received. * * * 
What we do hold is that under the circumstances of this 
case prospective profits, which plaintiffs claim to have 
lost, was not a proper element of damage.” 

Special attention is directed to that part of the quota- 
tion wherein it is pointed out that in a case such as this 
evidence of probable crop which would have been pro- 
duced and the ordinary market value thereof might be 
shown, and that receipt of such evidence would be 
proper. 

Another of these cases is Philips v. Bossung, 108 Neb. 
658, 189 N. W. 172. This case has no controlling signif- 
icance. The case is one where a party brought action, 
not for damage in consequence of interference with the 
right of a lessee to use leased property, but on account 
of the failure of the owner of land to perform an oral 
agreement to enter into a lease of land. That case did 
not turn on any question of after-acquired evidence in 
the case of a lessee in possession. In that case there 
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was never a lease and there was no possession. 

Still another case is Platte Valley Public Power & Irr. 
Dist. v. Armstrong, 159 Neb. 609, 68 N. W. 2d 200, 
which has relation to this subject. It, like the others 
commented on, cannot be said to bar a lessee of the 
right to recover damages in case of prevention of pro- 
duction of crops or the right to prove his damage in 
a case where crops have not been allowed to mature. 
The opinion contains the following declaration of prin- 
ciple and of right: “In such case we have also said in 
effect that under appropriate circumstances and con- 
ditions a tenant could recover damages to his unmatured 
crops then growing on the land and damaged by the 
taking, as well as damages to his leasehold estate then 
existent.” 

This negatives the theory that after-acquired evidence 
is inadmissible in proof of loss or damage to unmatured 
crops or the probable damage to crops of which produc- 
tion was deprived. 

The late case of Patrick v. City of Bellevue, 164 Neb. 
196, 82 N. W. 2d 274, contains the following which em- 
bodies on its face the theory of the plaintiff: ‘The meas- 
ure of damages to a growing crop that is destroyed by 
wrongful act or omission of another is the value of it at 
the time of destruction.” This is substantially the same 
as language appearing in Pulliam v. Miller, 108 Neb. 
442, 187 N. W. 925; Ricenbaw v. Kraus, 157 Neb. 723, 
61 N. W. 2d 350; and Gable v. Pathfinder Irr. Dist., 159 
Neb. 778, 68 N. W. 2d 500. The same paragraph con- 
taining the above quotation also contains the following 
which appears to be defeative of this contention of the 
plaintiff: ‘Damage based upon the value of an unma- 
tured crop is analagous to profits lost and is governed 
by the same rule precluding recovery in cases of either 
uncertainty or remoteness. The question of whether 
damage based on the destruction of an unmatured crop 
is speculative is decided by whether there is sufficient 
data to determine with reasonable certainty the prob- 
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able value it would have had if it had matured. * * * 
The proof is not sufficient to permit a determination, 
with reasonable certainty, of the value of the crop of 
corn that it is alleged was destroyed.” 

This latter language cannot be said to exclude evi- 
dence of damage acquired after the condemnation tak- 
ing. In truth another statement in this opinion carries 
an inference that after-acquired evidence is admissible 
in proof of damage to unmatured crops. It is the fol- 
lowing: “There is no evidence as to the amount of corn 
that was produced on adjoining land or land in that vi- 
cinity during the year 1949.” 

In the case here there was evidence which was ad- 
duced on the trial of the amount and value of corn pro- 
duced on adjoining land, and attention has not been 
called to any rule of law the effect of which renders this 
evidence inadmissible or to be without probative value. 

In Gledhill v. State, 123 Neb. 726, 243 N. W. 909, it was 
said by quotation from 20 C. J., Eminent Domain, § 18, 
p. 764: “‘The general rule is that damages, to be re- 
coverable, must be direct and certain. Contingent, re- 
mote, or speculative damages, such as the loss of specu- 
lative profits, will not be allowed.’” This was approved 
in Ricenbaw v. Kraus, supra. 

Along with these general pronouncements it was made 
clear that where there was competent evidence of the 
damage to unmatured crops a judgment for that amount 
was proper. See, also, Snyder v. Platte Valley Public 
Power & Irr. Dist., 144 Neb. 308, 13 N. W. 2d 160, 160 
A. L. R. 1154; Ricenbaw v. Kraus, supra. 

In Gable v. Pathfinder Irr. Dist., supra, is contained 
language which clearly distinguishes what we have re- 
ferred to as the general rule from the one applicable 
where there has been damage rather than total destruc- 
tion by a taking. There it is said: “The evidence indi- 
cates that some of the beets were entirely destroyed and 
some were only damaged. Under law there is a measure 
for the assessment of damages for crops destroyed and 
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another where there has been damage but not destruc- 
tion, *"* 

“The measure of damages to growing crops destroyed 
by the wrongful act or omission of another is the value 
at the time of destruction. * * * 

“The measure where a crop is injured but not rendered 
entirely worthless as a result of the acts or omissions of 
another is the difference between the value at maturity 
of the probable crop if there had been no injury and 
the value of the actual crop at the time injured less the 
expense of fitting for market that portion of the probable 
crop which was prevented from maturing.” 

In point of fact what the condemnee in the situation 
here would be entitled to receive from the condemner, 
if anything, is of no concern since that matter is not be- 
ing litigated in this proceeding. The analysis of the right 
is of consequence however in the determination of the 
rights of the defendants as lessees of the condemnee. 

If land which is condemned is under lease to a third 
party and by the taking or damaging the lessee is de- 
prived of his use in whole or in part he is entitled to 
recover his damage from the condemner on the same 
character and quality of proof as would entitle the con- 
demnee to recover. See, James Poultry Co. v. City of 
Nebraska City, 185 Neb. 787, 284 N. W. 273, on motion 
for rehearing, 136 Neb. 456, 286 N. W. 337. 

The theory of proof necessary to sustain a right of 
recovery would be the same. In the instance of a right 
of recovery alone by the condemnee he would be en- 
titled to the entire damage, whereas in the instance of 
a lessee of a condemnee the rule as to assessment of total 
damage against the condemner would be the same but 
the allocation could, and in instances such as the case 
here would, be different. See, Gledhill v. State, supra; 
State v. Platte Valley Public Power & Irr. Dist., 147 
Neb. 289, 23 N. W. 2d 300, 166 A. L. R. 1196; Platte Val- 
ley Public Power & Irr. Dist. v. Armstrong, supra. 

A practical application of the legal principles an- 
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nounced in these and other cases requires that it be said 
that these lessees in possession, who have a lease upon 
certain crop-producing land and upon pasture land, the 
rental on both of which is two-fifths of the crops pro- 
duced with nothing in addition for the use of the pas- 
ture land, are entitled to receive as damages, if of 
course the right is sustained by sufficient evidence, in 
a case of taking or damaging by condemnation, three- 
fifths of the difference between what was produced on 
the tillable area and what would reasonably have been 
produced had there been no condemnation, less the rea- 
sonable cost of production of the whole, and plus the 
reasonable value of the pasturage of which they were 
denied. See Gable v. Pathfinder Irr. Dist., supra. 

All of this is in clarification of earlier expressions of 
this court with a conclusion that in the case of damage 
to growing crops or loss of crops to be produced on a 
leasehold in possession of a lessee by condemnation 
where the damage may not be arrived at with reason- 
able certainty at the trial no damage may be awarded 
for loss of growing crops or for the deprivation of right 
to produce growing crops, but in cases where such dam- 
age may, on the basis of evidence, be reasonably arrived 
at at the time of trial the damage is the value of the 
crops if they had been allowed to mature less the rea- 
sonable cost of total production. 

There is another cogent and compelling reason why 
this should be regarded as the proper attitude to be 
taken toward the question of proof of damages. Any 
other rule would have the effect of recognizing an un- 
equivocal right guaranteed to the lessee by the Constitu- 
tion of the State of Nebraska to damages but would 
deny any right to recover by reason of a prohibition of 
evidence necessary to sustain a recovery. The refer- 
ence here is to the clear terms of Article I, section 21, of 
the Constitution. 

In the case here the defendants adduced evidence 
which on its face was sufficient to cause these principles 
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to become applicable. They adduced evidence which 
this court has said in cases cited herein was competent 
proof of what the land taken would have produced. 
They adduced evidence of what the cost of production 
would have been if there had been no condemnation. 
The only considerations left in this area were the ques- 
tions of credibility of witnesses, weight to be given to 
testimony, and a computation of results, which were 
questions of fact for the court in view of the fact that 
a jury had been waived. 

The defendants adduced evidence of the value of use 
of the land not to be used for the production of crops 
as the plaintiff in effect admitted was, if proved, a basis 
for recovery of damages. 

As already indicated the plaintiff adduced no evidence 
in refutation of that of the defendants which supported 
their theory of right of recovery of damage and the 
amount thereof under that theory, which, as is made 
clear, is approved herein. 

While the record in the case does not in terms so dis- 
close, it has become apparent that the district court in 
its decision failed to give any consideration to the theory 
on which the case was presented by the defendants, that 
is that they were entitled to damage on the basis of 
what they would have received had there been no con- 
demnation. The only alternative to that conclusion is 
to conclude that the court simply disbelieved the evi- 
dence in support of the defendants’ theory. 

This alternative cannot in reason be accepted. The 
margin between the damage proved under the theory 
of the defendants, which proof was not counteracted by 
evidence, and the judgment which was rendered was too 
great to permit of a presumption or assumption that a 
matter of credibility of evidence was the cause. The 
only reasonably permissive conclusion is that the de- 
fendants were not accorded a trial on issues presented 
by the pleadings and supported by competent and ma- 
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terial evidence, and for that reason the judgment is 
clearly wrong. 
_ In the light of this the judgment of the district court 
is reversed and the cause remanded for a new trial on 
all issues presented by the record. 

REVERSED AND REMANDED. 

Brower, J., dissenting. 

I have been unable to agree with the opinion adopted 
by the court in this case insofar as it holds that the 
measure of damages in condemnation to a lessee of land 
on a share rental basis upon which no crops have been 
planted is the difference between the value of what his 
share of the crops would have been at maturity had he 
planted them and the cost of production of the entire 
crop. It appears to me that the damages should be 
measured as of the day of the taking whether or not 
later developments might establish with a reasonable 
degree of certainty what would have been realized by 
the farming operation. 

The usual rule of damages to a leasehold interest taken 
in condemnation is set out in 29 C. J. S., Eminent Do- 
main, § 143, p. 988, as follows: “If a leasehold interest 
is taken, or injured, the lessee is entitled to a sum 
which will restore the money loss consequent to the 
taking or injury. This consists generally of the fair 
market value of the leasehold or unexpired term of the 
lease, and is said to be the difference between the 
rental value of the remainder of the term and the rent 
reserved in the lease.” 

This rule seems to me to be logical. In the case of 
cash rent if the lessee has agreed to pay more than the 
reasonable rental he has not been damaged by the tak- 
ing. If he has procured a bargain and is paying less 
than the place is worth he is entitled to damages. It is 
computed by subtracting the agreed rental for the re- 
maining term from the reasonable market value of the 
rental for that period. 

If however the rentals are reasonable and proper for 
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the property taken he has suffered no loss of substance 
and should receive very little. 

This rule was expressed quite clearly in State v. Platte 
Valley Public Power & Irr. Dist., 147 Neb. 289, 23 N. 
W. 2d 300, 166 A. L. R. 1196. In that case the lessee of 
a state school land lease was to pay as rent an amount 
equal to 6 percent of the appraised value of the premises. 
Provision was made for reappraisal at times during the 
term so that the 6 percent rentals would be varied in 
accordance with changing values. This court held that 
where the rent reserved equals or exceeds the rental 
value, the lessee has suffered no loss and cannot recover. 
The court held there could be no recovery for the un- 
expired term unless the lessee could prove the place 
should rent for more than 6 percent of the appraised 
value of the land. 

I think the same reasoning can be applied in case of 
rents reserved in kind. If a two-fifths share is the go- 
ing and reasonable rent for corn lands a lessee who has 
agreed to pay three-fifths rental is not damaged by rea- 
son of the taking by condemnation. If however he has 
been fortunate to have procured a lease for one-third 
of the crops grown he has something coming. If the 
rents are the reasonable value for the term on condemna- 
tion the term and future rent payments have abated 
together. 

This general rule was followed last year by this court 
in the recent case of Ballantyne Co. v. City of Omaha, 
173 Neb. 229, 113 N. W. 2d 486, which case in turn cited 
Platte Valley Public Power & Irr. Dist. v. Armstrong, 
159 Neb. 609, 68 N. W. 2d 200, and other cases as pre- 
vious authorities. An extensive note on the elements 
and measure of the lessee’s compensation is set forth in 
3 A. L. R. 2d beginning at page 286. The note on meas- 
ure of damages generally commences at page 290 there- 
of. The great majority of the cases cited there, includ- 
ing the Nebraska cases, state that where a leasehold in- 
terest is taken in condemnation the measure of damages 
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is the market value of the unexpired term over and 
above the rent stipulated to be paid. The note how- 
ever is appended to Korf v. Fleming, 239 Iowa 501, 32 
N. W. 2d 85, 3 A. L. R. 2d 270, where the lessee was al- 
lowed to prove the value of the crops to be raised, much 
as is permitted in the court’s opinion. It seems how- 
ever to be at variance with most of the cases cited in 
the note and is to a considerable extent in conflict with 
an earlier Iowa case, Des Moines Wet Wash Laundry 
v. City of Des Moines, 197 Iowa 1082, 198 N. W. 486, 34 
A. L. R. 1517. 

The opinion adopted in the case before us discusses 
many of the previous cases decided by this court as to 
the proper measure of damages in cases where growing 
crops are injured or destroyed. In my opinion they do 
not reach to the exact question before us because in 
the present case no crops had been planted. We are 
dealing wholly with the measure of damages to be ap- 
plied to the taking of the remainder of the term. If 
crops that had been actually planted had been damaged 
or destroyed the proper measure of damage in that 
situation would be before us. 

The opinion discusses a great number of such cases 
and it shows quite plainly there is a conflict in some of 
them. I have read many of them and it appears to me 
that there are such conflicts, there is considerable amount 
of dicta in all of them, and that most of them do not 
cover the situation here presented. Many of them con- 
cern the measure of damages to be applied in cases in- 
volving eviction of a tenant by a landlord. Others in- 
volve trespassers or other tortfeasors. I am not satis- 
fied the measure of damages in such cases should be 
applied in condemnation cases. The State is no wrong- 
doer. It simply takes over the property under its sover- 
eign power of eminent domain and should pay for the 
damages for that which is taken at the time of the 
taking and not for future profits that might have been 
realized thereafter. 
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The landlord is paid for the market value of the prop- 
erty taken at that time and in case part only is taken, 
for the damage to the remainder not taken. The owner 
in such cases may show the crops produced in the past 
_ to prove the value of the premises when taken. He is 
not of course allowed to recover profits that might ac- 
crue in the future. 

The opinion cites the case of Gledhill v. State, 123 Neb. 
726, 243 N. W. 909. It was a suit to recover for land 
damaged by the State. The land however was not taken 
in condemnation. It was damaged by flooding by the 
State without any formal condemnation and the owner 
sought relief by action brought by him. Thus the dam- 
age had occurred and the flooded land laid fallow prior 
to any taking by the State. I doubt if it is the same 
situation as where future profits are in question after 
actual taking in condemnation. 

Also the closing pages of the opinion in the cited case 
indicate the damages allowed stemmed in part at least 
from the statute affecting suits brought pursuant to a 
legislative resolution. The court, though holding the 
resolution did not create a liability which did not exist 
before its passage, does state the ordinary rules of law 
did not apply at least in the usual strict sense. In this 
respect the court, in the cited case at the conclusion 
of the discussion on damages, stated: “The senate au- 
thorized the suit to be instituted under authority of 
section 27-319, Comp. St. 1929. In such a case, section 
27-322, Comp. St. 1929, provides: ‘The court in which 
such action may be brought shall hear and determine 
the matter-upon the testimony according to justice and 
right, as upon the amicable settlement of a controversy, 
and shall render award and judgment against the claim- 
ant, or the state, as upon the testimony right and justice 
may require.’ In Lancaster County v. State, 97 Neb. 
95, the court referring to these sections of the statutes 
said: ‘Under this direction it is the duty of the court 
to brush aside technical defenses and to act in like man- 
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ner as if the parties were seeking to amicably settle 
their controversy.’ In Commonwealth Power Co. v. 
State, 104 Neb. 439, this court said: ‘The purpose of 
these sections is to take such cases out of the ordinary 
rules of law and to place their determination upon a 
much higher and broader ground, * * * and to make 
justice and right, as viewed by the court, the basis of its 
decision.’ ” 

It is generally held that a loss of profits by reason of 
taking or a damaging of a leasehold interest for a public 
purpose are not recoverable as an element of damage. 
See, note hitherto referred to in 3 A. L. R 2d under 
section 20, page 321, where a considerable number of 
cases are gathered. 

In the present case, I am unable to agree to a rule of 
law where the measure of damage to a leasehold estate 
includes loss of future profits as the opinion clearly 
holds. 

The result is to allow damages for profits not earned 
including those arising from labor not performed, seed 
not sown, crops not harvested, and machinery not used. 

Such a rule in my opinion should not be adopted and 
will result in trouble and confusion to the court in fu- 
ture opinions. 

I think the rule as stated in Ballantyne Co. v. City of 
Omaha, supra, is right and should be adhered to. If 
the rule in the opinion in the case before us is adopted 
the owner of condemned land will get the full value of 
the land. Both the lessee and lessor will receive their 
proper consequential damages and the tenant would re- 
ceive his future profits also. These future profits the 
State in my opinion should not be required to pay 
either to the lessor or the lessee. 

It is to be noted that in Ballantyne Co. v. City of 
Omaha, supra, the court stated the constitutional pro- 
vision requiring the payment of damages in condemna- 
tion did not change the rule with respect to the measure 
of damages. 
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Under the facts in the case before us as set out in the 
court’s opinion, the amount of the consequential dam- 
ages were in dispute in the testimony. The case was 
heard before the trial court whose findings stand in the 
same position as the verdict of the jury. Except for that 
part of the claimed damage that arises by reason of 
the profits on corn which was to be grown, the findings 
of the trial court could be sustained under the evidence. 
In view of the evidence outlined in the court’s opinion, 
I think the trial judge’s findings would have to be ac- 
cepted and the judgment should be affirmed. 

Judges Boslaugh and Carter authorize me to state that 
they concur in this dissent. 


JEANNE NEILL, APPELLEE, v. ARTHUR MCGINN, APPELLANT. 
122 N. W. 2d 65 


Filed May 31, 1963. No. 35395. 


1. Automobiles: Damages. In an action for damages to an auto- 
mobile, where the automobile cannot be placed in substantially 
as good condition as it was before the injury, the measure of 
damages is the difference between its reasonable market value 
immediately before and immediately after the accident. 

The injured party is not permitted to recover 
in addition thereto damages for loss of use. 

3. Trial: Appeal and Error. One who has brought out improper 
testimony on the examination-in-chief of his own witness over 
proper objections cannot complain of cross-examination of the 
witness on the same subject. 

4. Trial. Where the fact of whether or not a party carries lia- 
bility insurance is not relevant to some issue in the case it is 
not admissible. 

If evidence is properly admissible for any purpose, it 
cannot be excluded for the reason that it tends to prejudice the 
party because it shows or tends to show that the party carries 
liability insurance. 

6. Appeal and Error. Where the plaintiff joins with the defend- 
ant in a stipulation made in open court before the jury which 
discloses the existence of a settlement with a joint tort-feasor 
and the amount thereof, plaintiff cannot on appeal urge error 
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because of the previous admission of evidence introduced by the 
defendant over plaintifi’s objections showing such a settlement 
was consummated. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Reversed and remanded with 
directions. 


Matthews, Kelley & Cannon, for appellant. 


Alfred A. Fiedler, Herbert F. Spielhagen, and Joseph 
V. Benesch, for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 

Plaintiff and appellee Jeanne Neill brought this ac- 
tion in the district court for Douglas County, for the 
converting, demolishing, and wrecking of a 1953 Buick 
automobile owned by her. 

Plaintiff’s petition, which was filed July 28, 1955, 
alleged that Harold Mangen and Arthur McGinn, both 
minors 14 years of age, converted the car to their own 
use on or about October 11, 1954; that they demolished 
and wrecked the car; and that its reasonable market 
value before the loss was $2,800, and its salvage value 
$150. Plaintiff also alleged she was without an auto- 
mobile for 3 months and was compelled to expend $300 
for transportation service during that period. William 
Mangen, Evelyn A. Mangen, Frank McGinn, and Vir- 
ginia McGinn, the parents, respectively, of the two boys, 
were joined with the minors as defendants and judgment 
was sought against them in the sum of $2,950. 

The cause was not tried in district court until June 
18, 1962. Before trial the action was dismissed as to 
Harold Mangen, William Mangen, and Evelyn A. Man- 
gen, on the payment of $100. At the close of the plain- 
tiff’s evidence the trial court sustained a motion to dis- 
miss made on behalf of the defendants Frank McGinn 
and Virginia McGinn, leaving Arthur McGinn the only 
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defendant. Immediately thereafter a motion to dismiss 
the action as to Arthur McGinn, or direct a verdict in 
his favor, was made on his behalf and was overruled. 
The defendant Arthur McGinn offered no evidence but 
a stipulation was entered into by the attorneys of the 
parties after the conclusion of plaintiff’s evidence. There- 
upon, both parties having rested the defendant renewed 
his motion which was again overruled. 

The cause was then submitted to the jury which re- 
turned a verdict for the defendant Arthur McGinn. 

Plaintiff thereupon filed a motion for judgment not- 
withstanding the verdict or in the alternative for a new 
trial. Plaintiff's motion for judgment notwithstanding 
the verdict was overruled but her motion for a new trial 
was sustained by the trial court. From this ruling sus- 
taining the motion and granting a new trial, the defend- 
ant and appellant Arthur McGinn has appealed to this 
court. 

In accordance with the rule governing appeals from an 
order of the trial court granting a new trial, the parties 
have sustained their respective burdens. Defendant 
Arthur McGinn, as appellant, has brought the record 
here with his assignments of error. The plaintiff, as 
appellee, has pointed out the prejudicial errors which 
she contends justified the trial court’s decision, and the 
defendant has replied. Biggs v. Gottsch, 173 Neb. 15, 
112 N. W. 2d 396. 

The plaintiff's undisputed testimony shows that she 
lived at 3510 Lincoln Boulevard, Omaha, Nebraska, in 
the month of October 1954. On October 2, 1954, she 
purchased a 1953 Buick Roadmaster automobile from 
Rosen-Novak. She parked the car in front of her resi- 
dence and it was not there the next morning. It was 
located at Ninetieth and Military Avenue thereafter 
with a tire blown out. Later, at 8 p.m., on October 11, 
1954, she again parked the car, this time on the street 
north of her home. She again checked at that location 
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an hour later and the car was gone. Plaintiff identified 
photographs of a demolished car. 

Joseph W. Davis, testifying on behalf of plaintiff, 
stated he served as a deputy sheriff for Douglas County 
from about 1948 to 1956. On October 14, 1954, he was 
on duty. At about 5:07 p.m. of that day he received a 
telephone call to go to the office of a Doctor Bonniwell. 
Accordingly, he went to the doctor’s office and there 
found an injured boy, 14 years old, by the name of 
Arthur McGinn. On being questioned McGinn told him 
he had been injured in an accident. After receiving 
treatment from the doctor, McGinn went with the officer 
to the scene of the accident and pointed out to him a 
wrecked car. McGinn voluntarily told the officer he had 
stolen the car 3 days prior to that time and had parked 
it during that period near his home. The officer took 
pictures of the automobile and identified them. These 
were the same photographs that had been previously 
identified by plaintiff as photographs of her car. 

The trial court assigned as its reasons for granting 
a new trial that the court erred in admitting evidence 
concerning a sum of money paid to plaintiff by an in- 
surance company and in not granting a mistrial when 
timely motion was made, and because of errors in in- 
structions Nos. 3 and 11, given on its own motion. 

The plaintiff contends that the reasons assigned by the 
trial court for granting a new trial were sufficient for it 
to exercise its discretion to sustain the motion. She 
also urges that the trial court erred in admitting evidence 
obtained by cross-examination of plaintiff that she was 
paid in whole or in part for her loss by other parties; 
and erred in not holding the answer of the defendant was 
a judicial admission that defendant Arthur McGinn 
converted plaintiff’s automobile. 

These are the only errors suggested by the trial court 
or urged by the plaintiff and no others are observed 
by this court from the record. 

In the discussion of the question of the assigned errors 
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as to the admission of evidence with respect to plaintiff 
having indemnity insurance, and the amount thereof, it 
will be necessary to review the testimony concerning 
these matters. 

The plaintiff, who first testified, attempted to prove 
the value of her automobile before the taking and the 
salvage value thereafter. On direct examination she 
was permitted to testify, over objections that the ques- 
tions were irrelevant and immaterial, that she purchased 
it from Rosen-Novak and paid $2,738 for it and received 
$150 for the salvage. Over like objection she said she 
was without transportation facilities for 3 months and 
paid $100 a month for taxicab services in that period. 

Evidence of the purchase price of the automobile, or 
the sale price of the salvage, or the expenses of trans- 
portation while deprived of its use in no way tended to 
prove the proper measure of plaintiff’s damage in this 
cause. In Lund v. Holbrook, 153 Neb. 706, 46 N. W. 
2d 130, this court held: “In an action for damages to 
an automobile, where the automobile cannot be placed 
in substantially as good condition as it was before the 
injury, the measure of damages is the difference be- 
tween its reasonable market value immediately before 
and immediately after the accident. The injured party 
is not permitted to recover in addition thereto damages 
for loss of use.” It is obvious that neither the purchase 
price nor the amount received as salvage was material 
to show the reasonable market value of the automobile 
before and after the injury. 

One who has brought out improper testimony on the 
examination-in-chief of his own witness over proper 
objections cannot complain of cross-examination of the 
witness on the same subject. 98 C. J. S., Witnesses, § 
378, p. 138; Louis Steinbaum Real Estate Co. v. Maltz 
(Mo. Rep.), 247 S. W. 2d 652, 31 L. R. A. 2d 1052. This 
court has hitherto applied this rule where incompetent 
evidence was elicited on cross-examination with respect 
to the redirect examination thereafter. Chicago, R. I. 
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& P. Ry. Co. v. Griffith, 44 Neb. 690, 62 N. W. 868. 

Accordingly on cross-examination defendant’s attor- 
ney interrogated the plaintiff both as to the purchase 
price and the sale price of the car which she had testi- 
fied to on direct examination. The existence of such in- 
surance was brought out in the first instance by answers 
given by the plaintiff to questions concerning the pur- 
chase price of the automobile in the following questions 
and answers: “Q. So $300 of this $2,738.55 was received 
as just an amount that was set for your old car, is that 
right? A. Right. Q. And then did you give any 
money down? MR. FIEDLER: Your honor, I think 
that is improper cross-examination, incompetent, irrele- 
vant; the purchase price—MR. CANNON: We show this 
purchase price involved a lot of other things besides the 
purchase price. THE COURT: Objection sustained. Q. 
(By Mr. Cannon) Well, Mrs. Neill, do you know what 
besides the actual purchase price of the car was included 
in this $2,738.55 that your lawyer tells you you spent? 
A. Pardon? Q. Was there a finance charge included? 
A. Iam sure there was. Q. Do you know how much? 
A. I can’t remember the finance charges. Q. Were 
there insurance premiums included? A. No, we called 
our insurance company ourselves. Q. You got your 
insurance separately? A. I am sure we did.” 

When the plaintiff on cross-examination was asked 
about the proceeds of the salvage she received, insur- 
ance was further brought out in the testimony. ‘“Q. 
Then, Mrs. Neill, you disposed of the remains of your 
car after it was damaged somehow. Did you have any- 
thing to do with that yourself? A. I think the in- 
surance company, and with our attorney, and with 
Rosen-Novak, helped us on that. Q. They took care of 
that; you really didn’t have much to do with that? A. 
No. No value to us.” 

It seems clear that after the plaintiff on direct ex- 
amination, over objection, testified as to the purchase 
price of the car and sale price of the salvage that there- 
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after the defendant could cross-examine in respect 
thereto. The plaintiff's attorney made no objections 
to the questions except as above set out. Obviously the 
existence of insurance shown by answers to proper ques- 
tions on cross-examination was then before the jury. 
The evidence does not disclose the exact kind of insur- 
ance carried but the rules established by this court log- 
ically apply to any liability insurance. In Lund v. Hol- 
brook, supra, it was said: “Where the fact of whether 
or not a party carries liability insurance is not relevant 
to some issue in the case it is not admissible. 

“If evidence is properly admissible for any purpose, 
it cannot be excluded for the reason that it tends to 
prejudice the party because it shows or tends to show 
that the party carries liability insurance.” 

Further on the cross-examination turned to the sub- 
ject of the $100 per month concerning which plaintiff 
had testified that she was forced to pay for transpor- 
tation. ; 

On cross-examination she was then asked the following 
questions by defendant’s counsel, after which plain- 
tiff’s counsel asked for a mistrial as here set out: “Q. 
And, therefore, the delay that was caused to you was 
because of the time it took you to get the cash, wasn’t 
it? A. Not necessarily. Q. Oh? A. You know, we 
just bought a 50-dollar junker when we bought one. We 
had to use a car, naturally, to get back and forth to 
work. Q. The reason you had to buy a 50-dollar 
junker was because your insurance company wasn’t 
paying off properly? MR. FIEDLER: I move for a 
mistrial. Counsel has no right to inject any insurance 
companies. I think it’s highly irregular. He wants to 
prejudice the jury.” There was no objection at this 
point going to the question of materiality or relevancy 
but merely a motion for mistrial on the ground of in- 
surance having been injected in evidence. Insurance 
however was already before the jury and the trial court 
committed no error in overruling the motion for mistrial. 
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It however sustained the objection and the question last 
set out was never answered. 

Thereafter, plaintiff was asked whether she had col- 
lected for the loss of her car from someone. Objections 
to the question were made but she had already answered 
“No,” and the answer was allowed to stand. Defend- 
ant’s attorney then made an offer of proof attempting 
to show plaintiff had brought suit against Rosen-Novak 
and National Auto Insurance, had been paid by them, 
and had no real interest in the outcome of the suit. Ob- 
jections with reference to this line of questioning and to 
the offer of proof were made and sustained. The ques- 
tions were not answered. 

Later however the following questions were then pro- 
pounded to the plaintiff and were objected to but the 
court permitted her to answer: “Q. (By Mr. Cannon) 
Mrs. Neill, have you recovered any amount from any 
party or any in full or in part, have you recovered any 
part of your loss that resulted from the destruction of 
your car? MR. FIEDLER: Object to this, Your Honor, 
as incompetent, irrelevant, and improper cross-exam- 
ination. THE COURT: She may answer. (Question 
read by the reporter) A. Yes. Q@. How much? MR. 
FIEDLER: Object to that, Your Honor, as incompetent, 
irrelevant, immaterial, tends to introduce an element in 
this case that is prejudicial, improper cross-examina- 
tion. THE COURT: She may answer. A. $1300. Q. 
In order to recover that $1300, or in connection with the 
recovery of that $1300, did you not make a statement that 
the actual cash value of your automobile was $1300? A. 
No. Q. Did you not sign an application or a form to get 
that $1300, called a Proof of Loss? A. I am not sure 
whether it was a Proof of Loss. Q. You signed something, 
didn’t you? A. Well, I am not sure. Q. Was it the 
fact that you declared that the actual cash value of your 
automobile was $1300? A. No, no, we had to pay the 
balance. Q. On your note. On your note, is that right, 
at Rosen-Novak? A. Yes. Q. Nevertheless, you ac- 
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cepted $1300 in full payment? MR. FIEDLER: I ob- 
ject to that— A. No.” The plaintiff’s counsel at this 
point renewed his objections to the questions on the 
grounds they were immaterial and irrelevant and again 
moved for a mistrial. The court did not rule on the 
motion for a mistrial but allowed the answers to stand. It 
however permitted no further questions concerning the 
$1,300 received by plaintiff. 

Defendant contends that these questions were proper 
in order to show that plaintiff was not the real party in 
interest under section 25-301, R. R. S. 1943. It has been 
generally held, though it is not necessary in the present 
cause for us to decide the matter, that the issue that 
the plaintiff is not the real party in interest must be 
specially pleaded and cannot be raised by general denial 
as pleaded in this case. 67 C. J. S., Parties, § 113 (3), 
p. 1116. 

Defendant also argues these last questions tended to 
refute the value of the car claimed by the plaintiff. It 
appears however that the purpose of the interrogation 
was to again elicit the existence of insurance and the 
amount thereof. The court erred in not sustaining the 
objections but this aspect of the cause will be further 
considered in relation to instruction No. 11. 

The plaintiff was also required by the trial court to 
answer questions as to a settlement made with another 
person over like objection. The settlement alluded to 
was that with the Mangens, including the minor Harold 
Mangen, the other joint tort-feasor. Her answers dis- 
closed a settlement had been made but not the amount 
thereof nor the person making settlement. Plaintiff 
contends this is also erroneous. In Tankersley v. Lin- 
coln Traction Co., 101 Neb. 578, 163 N. W. 850, this court 
held that it was prejudicial error to allow counsel for 
the plaintiff to state to the jury the fact of such settle- 
ment and the amount thereof. The plaintiff in the case 
before us contends the rule should be the same in case 
of evidence sought to be admitted by the defendant. 
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In the present case however this becomes unnecessary 
for us to determine since the plaintiff’s counsel there- 
after in open court before the jury stipulated the settle- 
ment had been made and that $100 was the amount 
thereof. Where the plaintiff joins with the defend- 
ant in a stipulation made in open court before the jury 
which discloses the existence of a settlement with a 
joint tort-feasor and the amount thereof, plaintiff can- 
not on appeal urge error because of the previous ad- 
mission of evidence introduced by the defendant over 
plaintiff’s objections showing such a settlement was con- 
summated. 

The court in submitting the cause to the jury gave the 
following instruction: “INSTRUCTION NO. 11. You 
are instructed that the testimony concerning the receipt 
of $1350.00 by the plaintiff should be disregarded by the 
jury. If you should find for the plaintiff and against 
the defendant the amount of the verdict should not be 
lessened because such sum was paid to the plaintiff. 
In other words, the obligation of the defendant, if you 
should find him liable, cannot be reduced by the $1350.00 
paid to the plaintiff. 

“Also, the plaintiff has been paid the sum of $100.00 
in partial payment of the damage to her automobile and 
$452.00 salvage. You are instructed that this amount of 
$552.00 must be credited to the defendant in arriving 
at any verdict for the plaintiff in this case.” The in- 
struction appears to have been given to correct any 
erroneous reception of evidence with respect to the pay- 
ment by the insurance company, the amount of the pay- 
ment having been corrected and shown to be $1,350 by 
plaintiff on redirect examination, and the true amount 
of the salvage paid to plaintiff having been stipulated to 
have been $452. 

The instruction was complained of by the plaintiff 
because the amount of the payment was again men- 
tioned. The instruction clearly directed the jury to dis- 
regard the evidence with respect to the amount there- 
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of and not to deduct the same from the amount found 
by it to be due the plaintiff. “Where erroneous evidence 
is admitted by a court, and in the instructions to the 
jury such evidence is withdrawn by the court from their 
consideration, such withdrawal by the court ordinarily 
cures the error committed in the admission of the evi- 
dence.”” Danner v. Walters, 154 Neb. 506, 48 N. W. 2d 
635. 

Considering the evidence as a whole, we find no error 
was committed in receiving evidence which disclosed the 
existence of insurance because the answers of the wit- 
nesses came in response to proper questions on cross- 
examination. We further find that any error in the sub- 
sequent questions which elicited the amount thereof 
was cured by instruction No. 11 set out above. 

The plaintiff further complains of instruction No. 3 
which reads as follows: “In their answer to plaintiff’s 
petition the defendants deny the allegations contained 
in the plaintiff’s petition.” The contention of the plain- 
tiff with respect to this instruction is that the trial court 
erred in not including therein the specific denial con- 
tained in the second numbered paragraph of the de- 
fendant’s answer which reads as follows: “2. Your 
Defendants further specifically and catigorically (sic) 
deny that the damage occasioned to Plaintiff vehicle 
was in any way caused by a wilful and intentional de- 
struction by the minor Defendant Arthur McGinn and 
allege the true fact to be that said minor child at no time 
had any intenton to purposely damage said vehicle.” 

This denial was in addition to a general denial set 
out in the first paragraph. At the time the answer was 
filed the answering defendants were Arthur McGinn 
and his parents Frank McGinn and Virginia McGinn, 
who answered jointly. The parents were on motion 
dismissed from the action by the trial court at the con- 
clusion of the plaintiffs evidence. Its purpose seems 
to have been a further defense as to the boy’s parents. 
This because section 43-801, R. R. S. 1943, makes the 
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parents jointly and severally liable for the willful and 
intentional destruction of property by their minor or 
unemancipated children residing with them. The plain- 
tiff contends this paragraph, by denying the destruction 
was willful and intentional, admitted that the defendant 
Arthur McGinn did convert the automobile, though not 
willfully or intentionally; and that it was a judicial ad- 
mission and because of it the plaintiff was no longer 
required to prove that defendant converted the car and 
damaged it. The officer, who testified that the boy at 
the doctor’s office admitted taking the automobile and 
damaging it, did not particularly identify the defend- 
ant Arthur McGinn as the same boy. He does not testi- 
fy he knew the boy at the hospital or the defendant, and 
does not point out the present defendant as the same 
person. There is evidence from which inferences arise 
that tend to show he was the same person. The trial 
court in its order sustaining the motion for a new trial 
states the evidence was sufficient to go to the jury as to 
the identity of the defendant. We think its conclusion 
was correct. We do not however find that a general 
denial is inconsistent with a specific denial that the de- 
fendant did not purposely or willfully damage the car, 
or that the same is a judicial admission that he took the 
automobile, or that there was error in the giving of in- 
struction No. 3. 

For the reasons set out we find no error justifying 
the trial court in sustaining plaintiffs motion for a new 
trial. “Where a party has sustained the burden and 
expense of a trial, and has succeeded in securing the ver- 
dict of a jury on facts in issue, he has a right to keep 
the benefit of that verdict unless there is prejudicial 
error in the proceedings by which it was secured.” Cul- 
linane v. Milder Oil Co., 174 Neb. 162, 116 N. W. 2d 25. 

It follows that the judgment of the trial court should 
be and is reversed and the cause remanded with direc- 
tions to enter judgment on the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Curis A. NIELSEN ET AL., APPELLEES, v. MAYME 


CHAPPELEAR, APPELLANT. 
121 N. W. 2d 809 


Filed May 31, 1968. No. 35404. 


1. Waters. Surface waters are defined as waters which appear 
upon the surface of the ground in a diffused state, with no 
permanent source of supply or regular course, which ordinarily 
result from rainfall or melting snow. 

Diffused surface waters, which ordinarily result from 
rainfall and melting snow and having no permanent source of 
supply or regular course, may be dammed, diverted, or other- 
wise repelled by an adjoining landowner without liability, if 
it is necessary and done without negligence. 
When surface waters concentrate and gather in volume, 
so as to lose their character as diffused surface waters and flow 
into a natural depression, draw, swale, or other natural drain- 
way, the flow may not be arrested or interfered with to the 
injury of neighboring proprietors. 
The owner of land is the owner of surface waters 
which fall, arise, or flow upon it, and he may retain them for 
his own use without liability. He may also change their course 
on his own land by ditch or embankment, but he may not divert 
them upon the land of others except in depressions, draws, 
swales, or other drainways through which such waters were wont 
to flow in a state of nature. 

While the flow of surface waters in a natural de- 

pression, draw, swale, or other natural drainway may be tempo- 

rary and occasional, the course which they uniformly take is the 
controlling factor. 


Appeal from the district court for Washington County: 
DoNALD BrRopKEY, JUDGE. Reversed and dismissed. 


Sidner, Lee, Gunderson & Svoboda, for appellant. 
O’Hanlon & O’Hanlon, for appellees. . 


Heard before Wuite, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is an action which was instituted by Chris A. 
Nielsen and Alice I. Nielsen as joint owners in fee simple 
of certain lands in Washington County, Nebraska, the 
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purpose of which was to obtain a mandatory injunction 
against Mayme Chappelear, defendant and the fee simple 
ewner of certain lands in Dodge County, Nebraska, lying 
immediately to the south of the lands which at the time 
of the commencement of the action belonged to the Niel- 
sens. Since the commencement of the action Chris A. 
Nielsen died, and since his death it has been presented 
by Alice I. Nielsen, sole plaintiff. A county road ex- 
tending east and west which is the dividing line between 
Washington and Dodge Counties is also the dividing line 
between the lands of the parties. The land of the plain- 
tiff is on the north side and that of the defendant is on 
the south side. The parties have other lands in the im- 
mediate vicinity but they require no specific mention 
herein. The purpose of the action was to obtain an 
injunction which would prevent the construction and 
maintenance by the defendant of an obstruction or dike 
on her land on the south side of the county roadway, the 
effect of which dike would be to prevent the passage of 
water from the plaintiff’s land into an alleged drainway 
in a general southerly or southeasterly direction across 
the land of the defendant. 

The defendant filed an answer in which the plaintiff’s 
right to relief was denied. A cross-petition was also 
filed but its content and purpose will not be stated or 
considered at this point in the opinion. 

The case was tried to the court and a judgment grant- 
ing the relief sought by the plaintiff was rendered. The 
defendant filed a motion for new trial which was over- 
ruled. From the judgment and the order overruling 
the motion for new trial the defendant has appealed. 

The record discloses that the defendant has 80 acres 
south of the county road which has been mentioned and 
immediately to the north the plaintiff has 80 acres, of 
which about 54 acres are of particular concern herein. 
Plaintiff’s land is flat and in case of rain the course of 
flow of water is southward to the road. In about the 
year 1956 this land was leveled for irrigation purposes. 
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More accurately, the surface was evened but the general 
level or contour was not changed and the general course 
of flow. of water was not changed, but continued south- 
ward to this road. Without this road this general course 
of flow, it appears, would have been, in the state of 
nature, across the line and onto the land of the defend- 
ant to the south, which land to the south was also prac- 
tically level with the course of flow southward across it. 

This east-west road was constructed at least as early as 
1918 and its condition at the time of trial was substan- 
tially the same as it had been since 1918. It extended 
eastward between the lands of the parties about a quarter 
of a mile to a north and south road. It also extended 
westward between these lands and beyond an undeter- 
mined distance. In the construction the road was ele- 
vated above the natural level of the lands on the north 
and the south sides thereof, and it has so remained 
through the succeeding years. Its exact height is not 
disclosed but it becomes apparent that it is sufficiently 
high to prevent the flow of water across it as it would 
have flowed in the course of nature. 

In the construction of the road a ditch was constructed 
parallel with the road on the north side and another on 
the south side. The water flowing southward from 
plaintiff’s land flowed into the ditch on the north side 
and as to the disposition of it thereafter there is con- 
siderable dispute, but as it will appear later herein that 
matter, while of some significance, is not controlling. 

There is no evidence of passage of the surface waters 
in their diffused state from plaintiff’s land to the land of 
the defendant. It appears that at some time in the 
past a 12-inch culvert was constructed across the road 
to carry water from the north side ditch to the south side 
and from the south to the north. 

The apparent theory of the plaintiff was that the de- 
sign of the culvert was to allow passage of surface waters 
from her land into the ditch on the north side of the 
road until the ditch filled up to and above the base of the 
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culvert when it would cross over to the south side and 
drain into the ditch on the south side, and on down over 
the land of the defendant. Her theory embodied a con- 
tention that there was a natural drainway for waters 
passing from her land down across the land of the 
defendant. 

As to the passage of water the defendant contended 
that in the state of nature there never was a drainway 
for water coming onto or crossing her land. In point 
of fact she contended that while some water came 
across from north to south, except in time of flood, water 
from the north did not ordinarily drain onto her land 
but built up in the north and south ditches. After it 
reached a sufficient elevation the water in the north 
ditch flows out west through a tile and in the south 
ditch it just stands. 

After the plaintiff did her leveling the surface waters 
from her land flowed into the ditch and by the action 
here she contends that she has the right to have the 
water pass across the road at the culvert and eastward 
a distance of about 20 or 30 feet and thence southward 
through what she asserts is a natural drainway over the 
defendant’s land. In other words she insists that she has 
the right to have the water flowing from her land 
collected in the ditch on the north side of the road and 
to have it concentrated at the culvert and caused to 
flow to the south ditch and thence into what she asserts 
is a natural dainway. 

The defendant refused to allow this and constructed 
barriers or dikes to prevent it. The question of the 
right of the defendant to prevent the flow of water 
across her land is the one involved here. The record 
without question discloses that the defendant did con- 
struct such barriers and has insisted upon and persists 
in their maintenance. 

The record fails to sustain the contention of the plain- 
tiff that there ever was a natural drainway into which 
surface waters from plaintiff’s land naturally collected 
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and were carried onto and over the defendant’s land. 
Early in the case there was such evidence, but the wit- 
ness who gave this testimony later retracted it on the 
basis of more thorough investigation, and testified that 
there was nothing to indicate a natural drainway on the 
defendant’s land. There is evidence that there was a 
slightly depressed drainway on the defendant’s land, but 
that it had been artificially created thereon for the pur- 
pose of drainage on that land, and not for any other 
purpose. There is nothing of substantial character to 
dispute this contention of the defendant. 

The claim of the plaintiff is that the waters involved 
in this case are surface waters, and the plaintiff must 
prevail, if indeed she may prevail, on that theory. Sur- 
face waters are defined as waters which appear upon 
the surface of the ground in a diffused state, with no per- 
manent source of supply or regular course, which ordi- 
narily result from rainfall or melting snow. See, Courter 
v. Maloley, 152 Neb. 476, 41 N. W. 2d 732; Nichol v. 
Yocum, 173 Neb. 298, 113 N. W. 2d 195; Wells v. Miller, 
173 Neb. 780, 115 N. W. 2d 137. 

The rights and liabilities affected by surface waters, 
and the earlier decisions of this court in relation there- 
to, have been considered in Nichol v. Yocum, supra. 
The conclusions therein set out are determinative of the 
rights and liabilities of the parties herein to the extent 
that a determination is required. The following state- 
ments of principle appear in this case: 

“Diffused surface waters, which ordinarily result from 
rainfall and melting snow and having no permanent 
source of supply or regular course, may be dammed, 
diverted, or otherwise repelled by an adjoining land- 
owner without liability, if it is necessary and done with- 
cut negligence. * * * 

“When surface waters concentrate and gather in vol- 
ume, so as to lose their character as diffused surface 
waters and flow into a natural depression, draw, swale, 
cr other natural drainway, the flow may not be arrested 
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or interfered with to the injury of neighboring 
proprietors. : 

“The owner of land is the owner of surface waters 
which fall, arise, or flow upon it, and he may retain them 
for his own use without liability. He may also change 
their course on his own land by ditch or embankment, 
but he may not divert them upon the land of others 
except in depressions, draws, swales, or other drainways 
through which such waters were wont to flow in a state 
of nature. 

“While the flow of surface waters in a natural depres- 
sion, draw, swale, or other natural drainway may be 
temporary and occasional, the course which they uni- 
formly take is the controlling factor.” 

No benefit could flow to the plaintiff insofar as the 
issues involved here are concerned from the first prin- 
ciple since nothing done by the defendant diverted or 
repelled the flow of surface waters flowing in the state 
of nature from plaintiff’s land. It was diverted by the 
elevated highway and collected in volume in the ditches. 

No benefit could flow to her from the second principle 
since, if it be assumed that these were concentrated 
waters which gathered in volume, the outlet sought by 
the plaintiff was not into a natural depression, draw, 
swale, or other natural drainway, but into an artificial 
drainway created by the defendant on her own land. For 
this same reason no benefit could flow from the third 
stated principle. 

The fourth statement is merely a declaratory state- 
ment the effect of which is to say that if there is a right 
to have water flow into a natural depression, draw, 
swale, or other drainway, if one exists, flow does not 
have to be constant, but may be temporary or occasional 
as in the state of nature is required. 

These statements of principle, in the light of the evi- 
dence adduced, are inhibitive of the rights asserted by 
the plaintiff, as has already been pointed out herein. 

The conclusion reached as to plaintiff’s cause of action 
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is that the judgment of the district court in favor of 
the plaintiff on her pleaded cause of action is erroneous. 

In this case the defendant filed an answer and also a 
cross-petition. By the cross-petition it was alleged that 
plaintiff had filled the ditch on the north side of the 
road to the injury and damage of the defendant. No 
specific or general mention of this matter is made in the 
formal entry of judgment in the case. In the motion for 
new trial the defendant asserts that the court erred in 
failing to grant this relief. The matter was referred to 
in the brief but it will be said without elaboration that 
on the record made nothing appears which would justify 
the relief prayed in this respect by the defendant. 

For the reasons stated herein the judgment of the 
district court is reversed and the action dismissed. 

REVERSED AND DISMISSED. 


System MeEat CoMPANYy, A WYOMING CORPORATION, 
APPELLEE, V. B. M. STEWART ET AL., APPELLEES, 
RICHARD KEKEISEN ET AL., INTERVENERS- 
APPELLANTS. 

122 N. W. 2d 1 


Filed May 31, 1968. No. 35412. 


1. Appearances. Where a party filing a special appearance there- 
after requests affirmative relief, he waives his special appear- 
ance from the time of the subsequent pleading. 

2. Corporations. The management of corporate litigation is un- 
der the direction and control of corporate officials. 


3. However, if gross negligence, fraud, or flagrant abuse 
of discretion is present, courts should interfere to protect the 
stockholders. 

4, In the absence of usurpation, or fraud, or gross negli- 


gence, or transgression of statutory limitations, courts of equity 
will not interfere at the suit of dissatisfied stockholders merely 
to overrule the discretion of directors on questions of corporate 
management, policy, or business. 

5. Corporations: Parties. Where stockholders for sufficient rea- 
son are permitted to intervene, they become parties to the liti- 
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gation until such time as the court, upon a proper hearing, finds 
it unnecessary for them to participate. 

$ . Under the facts presented in this case, inter- 
veners are entitled to their day in court to contest the fairness 
of the proposed settlement agreement. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Reversed and remanded. 


Marvin L. Holscher and Malcolm D. Young, for inter- 
veners-appellants. 


Atkins, Ferguson & Nichols, for appellee System Meat 
Co. 


Wright, Simmons & Hancock, for appellees Stewart 
et al. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 

This is an appeal by interveners from the approval of 
a settlement agreement between the plaintiff and the 
defendants. The plaintiff and appellee is the System 
Meat Company, a Wyoming corporation, hereinafter re- 
ferred to as plaintiff. The defendants are B. M. Stewart, 
hereinafter referred to as Stewart; System Investment 
Corporation of Nebraska, a Nebraska corporation, here- 
inafter referred to as System of Nebraska; and System 
Investment Corporation, a California corporation, here- 
inafter referred to as System Investment Corporation. 

The amended petition filed by plaintiff alleges sub- 
stantially that on or about December 1, 1960, Peter 
Smith, president of plaintiff, without authority, entered 
into an oral agreement with Stewart that he would pur- 
chase cattle with the funds of the plaintiff and, without 
consideration, transfer possession and ownership of said 
cattle to Stewart; and that pursuant thereto, he pur- 
chased 729 head of cattle at sales held in Wyoming and 
Montana, paid for the same with funds of the plaintiff 
in the amount of $103,144.31, and purported to transfer 


Vou. 175] JANUARY TERM, 1963 389 
System Meat Co. v. Stewart 


said cattle by bill of sale to Stewart. Subsequent to the 
purchase, the cattle were shipped to Minatare, Nebraska, 
and at the time of filing of the petition were in posses- 
sion of the defendant, System of Nebraska, at that point; 
that a brand owned by System Investment Corporation 
was placed upon them, and they were mixed with 4,250 
other cattle with the same brand; and that it is impossi- 
ble to separate plaintiff’s cattle from the others. It 
was also alleged that Stewart is the president of both 
System of Nebraska and System Investment Corpora- 
tion, and that System Investmerit Corporation owns all 
of the stock of System of Nebraska. Plaintiff prayed that 
the purported bill of sale be declared void; that said 
cattle be partitioned and sold and the proceeds brought 
into court to satisfy plaintiff’s claim of $103,144.31; for a 
restraining order; and for other equitable relief. A re- 
straining order was granted. 

On March 17, 1961, the district judge found the 729 
head of cattle had been commingled with other cattle by 
defendants, and that a temporary injunction should be 
granted requiring the defendants to deposit with the 
clerk of the district court for Scotts Bluff County a pro- 
portionate amount of each sale from the 5,000 head of 
cattle until the sum of $103,144.31 had been deposited. 

On May 1, 1961, plaintiffs attorneys, Malcolm D. 
Young, Atkins and Ferguson, and Clark G. Nichols, were 
granted leave to file and filed a petition in intervention. 
The petition alleged that their investigation indicated a 
conspiracy between Stewart and Smith to defraud plain- 
tiff; that action was brought on behalf of the plaintiff at 
the request of C. M. Bodensteiner, Smith’s successor, 
as president of plaintiff; that on April 24, 1961, a new 
board of directors was elected for plaintiff; that one 
Robert S. Mitchell was elected president succeeding 
Bodensteiner; and that Mitchell had instructed these 
attorneys to dismiss the action and had forwarded a reso- 
lution of the board of directors directing that the litiga- 
tion be dismissed. The relief sought was that plaintiff 
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be prohibited from dismissing the litigation; and that 
their fees for legal services rendered be determined 
and the judgment paid out of the funds on hand. 

On the same date, May 1, 1961, Leo Bodensteiner and 
several other stockholders of plaintiff corporation, who 
will hereinafter be referred to as interveners, were 
granted leave to file and filed a petition in intervention. 
They alleged that the new board of directors of the plain- 
tiff was under the influence, domination, and control of 
Stewart; that Stewart had used his influence to have the 
president of the corporation removed from office; that 
Stewart was conspiring with some of the stockholders 
to have the present case dismissed on terms unfavorable 
to the plaintiff; and that intervention was necessary to 
protect the interests of the stockholders. An amended 
petition in intervention embracing these allegations was 
subsequently filed by the intervening stockholders who 
were joined in that petition by several additional 
stockholders. 

At the time of filing the petition in intervention, 
plaintiff’s attorneys also filed a motion for leave to with- 
draw as counsel. No action appears to have been taken 
on this motion, and the firm of Atkins and Ferguson 
and Clark G. Nichols remained in the case representing 
the plaintiff at subsequent stages. Malcolm D. Young 
took no further part in the representation of plaintiff, 
was not notified of or present at the settlement hearing, 
but did file a motion for a new trial on the approval of 
the settlement agreement and the dismissal of the peti- 
tion in intervention. 

Stewart, who was served out of the state, filed a spe- 
cial appearance and thereafter filed a demurrer pre- 
serving his special appearance. Subsequently, however, 
he filed several motions requesting affirmative relief, 
with no attempt to preserve his special appearance. 
This is not important at this stage of the proceedings and 
we allude to it only because of plaintiff’s suggestion that 
settlement was advisable because there was a question 
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as to whether Stewart’s special appearance was good. 

In Ivaldy v. Ivaldy, 157 Neb. 204, 59 N. W. 2d 373, 
we held that where a party filing a special appearance 
thereafter requests affirmative relief, he waives his spe- 
cial appearance from the date of the subsequent 
pleading. 

Defendants filed demurrers to plaintiff’s amended 
petition, but no rulings were ever made thereon. No 
answers have been filed by any of the defendants. De- 
fendants filed motions attacking the petitions in inter- 
vention. These were overruled on September 28, 1961. 
On October 16, 1961, a stipulation for settlement, signed 
by Stewart, for the other two defendants by Stewart 
as president, and for the plaintiff by its then president, 
Richard H. Shaw, was filed in the district court. This 
stipulation in substance provided for the settlement of 
litigation by allowing the defendants setoffs amounting 
to $47,308.57, and for a judgment against all of the de- 
fendants in the principal amount of $55,835.74, plus in- 
terest amounting to $3,948 and the costs of the action. 
It was stipulated that the judgment should be satisfied 
from the funds impounded with the clerk of the district 
court, and that the balance of the funds then remaining 
should be paid to the System Investment Corporation. 
It was further stipulated that from the amount received 
by the plaintiff, plaintiff would pay to the Colorado 
National Bank of Denver such sum as was necessary 
to make current the note and mortgage to said bank, 
but not to exceed $35,000. The setoffs provided for by 
the stipulation represented an amount of $22,108.57, 
alleged to be due from the plaintiff to System Invest- 
ment Corporation; the sum of $5,700, representing a loss 
of cattle which were killed or injured allegedly prior to 
their delivery to Stewart; and an item of $19,500, repre- 
senting a judgment obtained by Allbright-Nell against 
the plaintiff and acquired by the defendant, System In- 
vestment Corporation. 

At the hearing on October 17, 1961, it was stipulated 
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that interveners’ attorney had received no notice of the 
settlement agreement until 3 p.m., October 16, 1961, the 
day it was filed; that at 3:15 p.m., he was notified a 
hearing would be held in the judge’s chambers at 3:30 
p.m.; and that he was there at 3:30 p.m., and for the first 
time saw the agreement. The journal entry is as fol- 
lows: ‘NOW on this 16th day of October, 1961, the same 
being one of the days of the regular October 1961 term 
of said Court, this matter came on to be heard upon the 
oral application of the Plaintiff for the approval of the 
Court of a stipulation entered into by and between the 
Plaintiff and the Defendants for the settlement of this 
action. The Plaintiff appearing by its attorney, A. H. 
Atkins, Defendant by their attorney, Floyd E. Wright 
and the Interveners, Richard Kekeisen, Carol Kekeisen, 
George Harper, Adeline Harper, Leo Bodensteiner, Mary 
Ann Bodensteiner, C. M. Bodensteiner, Tony Amanzio 
and Paul McCarbilla by their attorney, Marvin Holscher. 

“The Interveners having heretofore not been advised 
of the proposed settlement the matter was continued 
until October 17, at three o’clock P.M. Ted R. Feidler 
District Judge.” 

On October 17, 1961, interveners, by their attorney, 
filed objections to the stipulation and a motion for a 
continuance supported by the affidavit of the attorneys. 
The court overruled the motion for continuance, dis- 
missed the petition in intervention, and approved the 
stipulation for settlement. Interveners perfected their 
appeal to this court. 

The affidavit suggests the lack of notice; that the attor- 
ney had not had time to inform his clients of the stipu- 
lation; that it was necessary that he be given sufficient 
time to complete his investigation and prepare for the 
hearing; that with reference to the setoff of $22,108.57, 
many items are set out which indicated that there were 
meritorious defenses to much of said sum if said items 
were allowable as a setoff; that with reference to the 
setoff of $5,700, there was no showing whatever as to 
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what cattle were killed or injured or the dates involved 
or the circumstances connected therewith, and that it 
was impossible to base a determination thereon without 
further information; and that with reference to the set- 
off of $19,500 the judgment was in fact purchased by 
System Investment Corporation for the sum of $17,000, 
and not $19,500 for which setoff was being asked. There 
was also included in the affidavit other information as 
to claims of the plaintiff against Stewart. The affidavit, 
if true, raised a serious question as to the fairness of the 
settlement and whether the interests of the stockholders 
and the corporation were being protected in the 
settlement. 

It is evident from the record that interveners’ attor- 
ney was required to prepare for a hearing on the stipula- 
tion which terminated the litigation in less than 24 hours, 
and that none of his clients ‘lived closer than 450 miles. 
The information he was able to obtain had to be ob- 
tained from some of them by telephone or telegraph. A 
trial without time for sufficient preparation to meet the 
issues raised is a denial of one’s day in court. It is hard 
to understand the urgency which required a hearing 
without adequate notice if the settlement was as fair as 
plaintiff and defendants attempt to suggest in their 
briefs. If interveners were entitled to notice, certainly 
24 hours, under the circumstances, were wholly inade- 
quate and the procedure in district court was so sum- 
mary that it constituted a denial of due process of law 
to them. 

There is no question that the management of corporate 
litigation is under the direction and control of corpo- 
rate officials. However, if gross negligence, fraud, or 
flagrant abuse of discretion is present, courts should 
interfere to protect the stockholders. The general rule is 
stated in 13 Am. Jur., Corporations, § 463, p. 507, as fol- 
lows: “The board of directors of a corporation may, 
under ordinary circumstances, control an action brought 
by the corporation and may dismiss it without consulting 
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the stockholders, and their action is, in ordinary cases, 
conclusive. The board of directors has no right, how- 
ever, to dismiss an action through collusion with the de- 
fendant.” In Royal Highlanders v. Wiseman, 140 Neb. 
28, 299 N. W. 459, and Ledwith v. Bankers Life Ins. Co., 
156 Neb. 107, 54 N. W. 2d 409, we held that in the ab- 
sence of usurpation, or fraud, or gross negligence, or 
transgression of statutory limitations, courts of equity 
will not interfere at the suit of dissatisfied stockholders 
merely to overrule the discretion of directors on ques- 
tions of corporate management, policy, or business. This 
is not the ordinary case. Its facts put it within the 
ambit of the exception to the general rule. 

Were the interveners entitled to notice? Clearly, 
plaintiff’s attorneys felt intervention was necessary to 
stop a threatened dismissal and to protect their own fees. 
Plaintiff, in its statement of the facts, says: ‘“Interven- 
ers were permitted to intervene in the law suit to pre- 
vent a fraudulent dismissal of the case without a settle- 
ment, which was about to be done by a previous presi- 
dent and Board of Directors, * * *.” Defendants spe- 
cifically adopt plaintiff’s statement of facts in their brief. 
There can be little question that unless interveners had 
been permitted to intervene, there would have been a 
fraudulent dismissal of the case with the possibility of 
the dissipation or loss of the funds already sequestered. 
It is apparent, therefore, that intervention was an actual 
necessity to prevent a miscarriage of justice. 

Plaintiff argues that after interveners were permitted 
to intervene to prevent a dismissal of the action, there 
was a change in the personnel of the board of directors 
and president of plaintiff so intervention is no longer 
necessary. Even if this were true, interveners can- 
not be ignored. When they, for sufficient reason, were 
permitted to intervene, they became parties to the 
litigation until such time as the court, upon a proper 
hearing, found it unnecessary for them to participate. 

Plaintiff urges that interveners have not exhausted 
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all available means to obtain relief through the corpo- 
ration itself. It relies on Kowalski v. Nebraska-Iowa 
Packing Co., 160 Neb. 609, 71 N. W. 2d 147, in which we 
held: “A stockholder, before he can proceed in his own 
name but in behalf of the corporation for the redress of 
wrongs done to it, must establish that he has exhausted 
all available means to obtain relief through the corpo- 
ration itself, unless the circumstances excuse him from 
so doing. That is a condition precedent.” 

From what has been said, it is apparent that time was 
of the essence when interveners were permitted to in- 
tervene. Plaintiff contends, however, that sufficient 
time elapsed after they were permitted to intervene for 
them to take further action through the corporation. As 
we view the facts and record in this case, interveners 
are clearly within the exception noted, and there is no 
merit to plaintiff’s argument. 

Under the circumstances presented, the question in- 
volved in this appeal is not the fairness of the settlement, 
but rather whether or not interveners are entitled to 
their day in court to contest its fairness. Some indica- 
tion of the need of a full hearing on the settlement agree- 
ment is the apparent instability of official tenure in 
plaintiff corporation. There appear to have been changes 
in the director personnel connected in some way with 
this litigation. From the time of the issuance of the bill 
of sale to the signing of the settlement agreement, a peri- 
od of 11 months, at least four different individuals acted 
as president of plaintiff corporation. The previous his- 
tory of this action and the nature of the settlement 
should have dictated caution in hurrying through a hear- 
ing without proper notice. Interveners should have been 
given an opportunity to be heard on the merits of the 
stipulation for settlement. This required a reasonable 
continuance to prepare for such hearing. The trial court 
abused its discretion in refusing a reasonable continu- 
ance to permit interveners to satisfy themselves as to 
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the fairness of the proposed settlement or to obtain the 
evidence to indicate otherwise. : 

For the reasons stated, the judgment of the district 
court is hereby reversed and the cause is remanded for 
further proceedings in conformity with this opinion. 

REVERSED AND REMANDED. 


CHARLES NEKUDA, JR., APPELLANT, V. ALLIS-CHALMERS 
MANUFACTURING COMPANY, A CORPORATION, ET AL., 
APPELLEES. 

121 N. W. 2d 819 


Filed May 31, 1968. No. 35424. 


1. Sales. Under the provisions of section 69-449, R. R. S. 1948, 
notice of a breach of warranty must be given within a reason- 
able time. Unless such notice be given, the purchaser has 
neither a right of action for the breach of a promise or war- 
ranty in the contract, nor a defense to an action for the pur- 
chase price. 

2. Negligence. The doctrine of res ipsa loquitur is not applicable 
where there is direct evidence as to the precise cause of an 
accident and the facts and circumstances surrounding it. The 
doctrine does not ordinarily apply where the structure or ma- 
chine alleged to be defective was not exclusively in the possession 
and under the control of the defendant. 

3. Sales. It is essential to a recovery on an implied warranty that 
the implied warranty be established, a breach thereof be shown, 
and the damages resulting from the breach be proved. Where 
the evidence fails to show a breach of warranty a basis for 
recovery is not established. 

4, Appeal and Error. A judgment will not be reversed for errors 
against a party not entitled to succeed in any event. 


Appeal from the district court for Garfield County: 
Donatp H. Weaver, Judge. Affirmed. 


Vogeltanz & Grimminger, for appellant. 


Tye, Worlock & Knapp and Schaper & Schaper, for 
appellees. 
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Heard before WuITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLAuGH, and Brower, JJ. 


_ CARTER, J. 

Plaintiff commenced this action in the district court 
for Garfield County against Allis-Chalmers Manufac- 
turing Company, a corporation, and Millard D. Anderson 
and John W. Anderson, doing business as Anderson 
Brothers Motor and Implement Company, a partnership, 
on an implied warranty of a seat pan for a tractor. 
The jury returned a verdict for the defendants. Plain- 
tiff has appealed from the judgment entered on the 
verdict. 

On September 29, 1958, plaintiff purchased a seat pan 
from Anderson Brothers at their place of business in 
Burwell, Nebraska. The seat pan had been purchased 
by Anderson Brothers from Allis-Chalmers and had 
been sold to the plaintiff in the package in which it 
had been received. Allis-Chalmers had obtained the 
seat pan from the Munroe Equipment Company, the 
manufacturer, who had furnished similar seat pans in 
quantity on specifications furnished by Allis-Chalmers. 

Plaintiff's father was the owner of a WD-45 Allis- 
Chalmers tractor which had been purchased in 1955. 
The seat pan involved in the present action was pur- 
chased by plaintiff and installed on the Allis-Chalmers 
tractor in late September or early October 1958. The 
evidence shows that the tractor was extensively used 
thereafter during the planting, growing, and harvesting 
seasons, but was subjected to a limited use only during 
the winter months. On April 24, 1960, while plaintiff 
was occupying the seat on the tractor and engaged in 
pulling a rotary hoe in the field, the seat broke away 
from the assembly which held it in place, causing plain- 
tiff to be thrown under the right rear wheel of the trac- 
tor and causing the injuries to plaintiff for which this 
suit was brought. 

The evidence shows that the seat pan was purchased 
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from Anderson Brothers without any statement by plain- 
tiff as to its intended use. The seat pan was put on 
the tractor and used for 19 months. Plaintiff said that 
it snapped or broke without warning, causing the in- 
juries for which damages are sought. The evidence of 
the defendant Anderson Brothers is that the seat pan 
was purchased from Allis-Chalmers at Omaha, Nebras- 
ka, and that it was sold to plaintiff in the same package 
in which it was received. Anderson Brothers deny that 
any implied warranty was made as to its fitness for any 
particular use. The evidence of the defendant Allis- 
Chalmers is that the tractor seat was manufactured by 
the Munroe Equipment Company upon the specifica- 
tions provided by Allis-Chalmers. Expert witnesses 
testified that this type of seat pan was tested in its 
laboratory and testing grounds. They testified that 
materials and construction were tested and found to be 
of good quality. They also testified that the seat pans 
were tested for stress and endurance on varying condi- 
tions and types of ground, and they were found to be 
fully adequate. Experts in metallurgy testified to the 
good quality of the materials used in the manufacture 
of the seat pan. Professor W. F. Wieland qualified as a 
consulting engineer and as having done research in the 
field of materials and the properties of such, the effect 
of corrosion, and the behavior of materials under vari- 
ous conditions. He examined the seat pan after the 
accident and before the trial. It was his opinion that 
there was no defect in the materials used in the manu- 
facture of the seat pan, and that its condition was a 
progressive deterioration of the metal due to corrosion 
extending over a rather long period of time. 

Plaintiff assigns as error the giving of instruction No. 
6. By this instruction the court told the jury that a 
seller is not liable for a breach of warranty unless the 
buyer gave him notice of such breach within a reason- 
able time after the buyer knew, or ought to have known, 
of the alleged defect in the goods. No notice was given 
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in the instant case except that obtained through the 
filing of the action on July 7, 1960, following the acci- 
dent on April 24, 1960. Plaintiff contends that notice 
is not required under the circumstances of this case and 
that the trial court erred in so instructing the jury. 

The plaintiff relies upon two sections of the Uniform 
Sales Act in support of his contention that there was 
an implied warranty of the seat pan. These sections 
provide in part as follows: 

“Subject to the provisions of this act and of any stat- 
ute in that behalf, there is no implied warranty or con- 
dition as to the quality or fitness for any particular 
purpose of goods supplied under a contract to sell or a 
sale, except as follows: (1) Where the buyer, expressly 
or by implication, makes known to the seller the par- 
ticular purpose for which the goods are required, and it 
appears that the buyer relies on the seller’s skill or 
judgment (whether he be the grower or manufacturer 
or not), there is an implied warranty that the goods 
shall be reasonably fit for such purpose. (2) Where 
the goods are bought by description from a seller who 
deals in goods of that description (whether he be the 
grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable qual- 
ity.” § 69-415, R. R. S. 1943. “In the absence of express 
or implied agreement of the parties, acceptance of the 
goods by the buyer shall not discharge the seller from 
liability in damages, or other legal remedy, for breach 
of any promise or warranty in the contract to sell or the 
sale. But, if, after acceptance of the goods, the buyer 
fails to give notice to the seller of the breach of any 
promise or warranty within a reasonable time after the 
buyer knows, or ought to know of such breach, the 
seller shall not be liable therefor.” § 69-449, R. R. S. 
1943. 

Section 69-449, R. R. S. 1943, requires that notice of a 
breach of warranty must be given within a reasonable 
time. Under this section the purchaser has neither a 
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right of action for the breach of a promise or warranty 
in the contract, nor a defense to an action for the pur- 
chase price, unless the required notice has been given. 
Marsh Wood Products Co. v. Babcock & Wilcox Co., 207 
Wis. 209, 240 N. W. 392; Jan Ree Frocks, Inc. v. Pred, 68 
S. D. 356, 2 N. W. 2d 696. This section requires notice 
of a claim for damages as a condition precedent to a 
right of recovery. Lumbermens Mut. Cas. Co. v. S. 
Morgan Smith Co., 251 Wis. 218, 28 N. W. 2d 343; Simonz 
v. Brockman, 249 Wis. 50, 23 N. W. 2d 464. In the in- 
stant case no notice was given. But even if there was an 
implied warranty and notice given of the breach thereof 
within a reasonable time, there is a further reason why 
plaintiff cannot recover. 

The evidence in this record will not sustain a finding 
that there was a breach of warranty even if such war- 
ranty existed. Plaintiff's evidence shows that he pur- 
chased the seat pan without disclosing the purpose of 
its use. There is no evidence that he relied on the seller’s 
skill or judgment. He attached it to his tractor and used 
it for 19 months. He relies entirely on the fact that the 
seat pan broke around the bolt holding it in place. There 
is no evidence of any defect in materials or workman- 
ship. Defendants produced evidence that there was no 
defect of materials, design, or workmanship. The evi- 
dence shows that these seat pans had been thoroughly 
tested, not only as to the quality of materials, design, and 
workmanship, but as to their endurance and suitability 
for the purposes for which they were to be used. In 
addition thereto defendants produced evidence that the 
seat pan in question had deteriorated as a result of cor- 
rosion which brought about a gradual weakening of the 
seat pan and the resulting accident. This evidence was 
not disputed. 

Some contention is made that the case is one involv- 
ing the doctrine of res ipsa loquitur. Where there is di- 
rect evidence as to the cause of an accident and the facts 
and circumstances surrounding it, the rule of res ipsa 
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loquitur has no application. Sleezer v. Lang, 170 Neb. 
239, 102 N. W. 2d 435; Miratsky v. Beseda, 139 Neb. 229, 
297 N. W. 94; Knies v. Lang, 116 Neb. 387, 217 N. W. 615, 
57 A. L. R. 1022. Under this state of the record the plain- 
tiff’s evidence failed to establish a breach of any implied 
warranty as a matter of law. Since a verdict should 
have been directed for the defendants on this ground, 
any error in the instructions is not prejudicial to the 
rights of the plaintiff. A judgment will not be reversed 
for errors against a party not entitled to succeed in 
any event. Muenchau v. Swarts, 170 Neb. 209, 102 N. 
W. 2d 129; Knuth v. Singer, 174 Neb. 182, 116 N. W. 2d 
291. 
For reasons stated, the judgment is affirmed. 
AFFIRMED. 


GLEN A. GILLASPIE, APPELLANT, Vv. NEBRASKA TRACTOR & 
EQUIPMENT COMPANY, A CORPORATION, ET AL., APPELLEES. 
122 N. W. 2d 17 
Filed June 7, 1963. No. 35357. 


Trial. Where it is clear that a verdict of the jury is based upon 
compromise and disregard of evidence, it must be set aside. 


Appeal from the district court for Douglas County: 
Rosert L. SmitH, Judge. Reversed and remanded. 


Young, Holm, Miller & McEachen, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, William P. 
Mueller, and Robert A. Skochdopole, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BrRowER, JJ. 


MESSMORE, J. 

This is an action at law to recover damages for per- 
sonal injuries sustained by the plaintiff Glen A. Gillaspie 
when he was struck by a truck driven by defendant 
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Donald F. McHugh, an employee of the defendant Ne- 
braska Tractor & Equipment Company, a corporation. 
The trial court directed a verdict in favor of the plaintiff 
and against the defendants and submitted to the jury 
solely the question of damages sustained by the plain- 
tiff as a result of the accident. The jury returned a 
verdict in favor of the plaintiff in the amount of $3,000. 
The plaintiff filed a motion for new trial which was 
overruled. Plaintiff appealed to this court. 

There is no dispute that the Nebraska Tractor & Equip- 
ment Company is a Nebraska corporation; that there 
existed in the city of Omaha a “Y” intersection where 
Howard Street, an east-west thoroughfare, is joined by 
St. Mary’s Avenue, a northeast-southwest thoroughfare, 
at Seventeenth Street, a north-south thoroughfare; that 
on the west side of the “Y” intersection there is located 
a safety island which separates Howard Street and St. 
Mary’s Avenue; that prior to August 11, 1958, the city 
of Omaha had white lines painted on the surface of the 
street at this intersection to indicate pedestrian cross- 
walks; that crosswalks on the west side of the inter- 
section lead to and from the safety island separating 
Howard Street and St. Mary’s Avenue; that on August 
11, 1958, a truck owned by defendant Nebraska Tractor 
& Equipment Company and operated by its employee, 
defendant Donald F. McHugh, within the scope of his 
employment, in a northerly direction on Seventeenth 
Street, was making a turn to the left in the intersection; 
and that while so turning, the truck collided in the in- 
tersection with the plaintiff who was a pedestrian. 

The plaintiff’s petition and the amendment thereto 
alleged in substance that while crossing the street in 
a crosswalk, with a green traffic signal in his favor, the 
plaintiff was struck by a truck owned by the defendant 
Nebraska Tractor & Equipment Company, and operated 
by defendant Donald F. McHugh in the course of his 
employment by said company; that the accident was 
proximately caused by the negligence of the defendants; 
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and that as a result of such negligence the plaintiff suf- 
fered personal injuries including an acute coronary in- 
farction, medical expense, loss of wages, and permanent 
disability. : 

The defendants in their answer denied plaintiff’s alle- 
gation of injury and damages alleged to have been sus- 
tained by him, and alleged that said accident occurred 
by reason of the plaintiff’s own negligence, which negli- 
gence was more than slight and contributed to the 
accident. 

Glen A. Gillaspie will be referred to as plaintiff, and 
the defendant Donald F. McHugh as McHugh. 

The plaintiff, at the time of the trial, was executive 
secretary of the central branch of the Y.M.C.A. in 
Omaha. He was 59 years of age. On the date of the 
accident, which occurred at the intersection of Seven- 
teenth Street and St. Mary’s Avenue, he proceeded to 
cross the street to the traffic island and then go from 
the island across Howard Street to the Y.M.C.A. At the 
time of the accident he was in the crosswalk. The traf- 
fic light was green and in his favor. Before he attempted 
to cross the street, he glanced to his right and saw a 
parked car which he thought might make a turn onto 
St. Mary’s Avenue or Howard Street. The driver of the 
car nodded his head, indicating that the plaintiff could 
proceed across the street. It was a clear and dry day. 
As the plaintiff proceeded to cross the street he was 
looking straight ahead to make sure he would get to 
the island before the traffic light would turn red. When 
he was approximately two-thirds of the way across the 
space between the curb and the island, he noticed an 
object out of his side vision. He threw up his arm and 
turned in a general direction to the left, and then the 
collision occurred. The accident happened so quickly 
that he did not know how far the truck was from him. 
He turned instinctively, and was clipped by the rear- 
view mirror of the truck which came into contact with 
him. This rear-view mirror extended from the left 
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gatepost of the truck and hit his right elbow, and the 
left rear fender struck his right hip. He was thrown 
to the pavement and rolled over at least once. When he 
was next conscious of where he was, he was lying face 
down on the pavement outside of the crosswalk to the 
left. He got up and looked for the driver of the truck 
who got out of the truck and came over to him. The 
right leg of the plaintiff’s trousers was torn down the 
seam. 

The plaintiff testified that his elbow gave him severe 
pain. His concern was that he might have a chipped 
elbow bone. His hip was quite bruised from the im- 
pact of the truck. He experienced a tightness across 
the general region of his chest. After he left the scene 
of the accident he went directly to the Y.M.C.A. and 
contacted his secretary. He told her what had hap- 
pened and that he would be away from the office until he 
could get an X-ray taken of his elbow. This X-ray 
cost $18. He went to Dr. Simonds’ office in the Medical 
Arts Building and had the X-ray taken, and then re- 
turned to his office in the Y.M.C.A. The plaintiff fur- 
ther testified that that evening he was pretty well ex- 
hausted and had a tightness in his chest which persisted, 
causing him not to sleep well. He was awakened once 
or twice that night with pain in his chest. The next 
morning he lacked energy and wanted to stay in hed, 
but felt that he should get back to work, which he did. 
He worked the next 6 or 7 days and was able to do the 
planning and desk work required of him at that time 
of the year. During the 8 days following the accident, 
while he was sitting at his desk or walking around, he 
would periodically have sharp pains in the center part 
of his chest and feel that he was being suffocated. 
The pain in his chest would last from 15 to 20 minutes 
and then subside. He would have such pains three or 
four times a day. As to his physical condition during 
those 7 or 8 days, he would be short of breath and have 
a tightness in his chest which seemed to persist. How- 
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ever, he worked normal hours at his office those 8 days. 
On the morning of August 19, 1958, it was difficult for 
him to get out of bed. He was listless but went to work, 
and while sitting at his desk he felt that the room was 
stuffy, and he began to get severe pains in his chest. He 
called Dr. McCarthy’s office and was told to come to the 
office. He started to go to Dr. McCarthy’s office and 
got as far as the lobby of the Y.M.C.A. and realized that 
he could go no farther. He was perspiring profusely 
and laid down on a bench in the lobby. He was taken 
to the Bishop Clarkson Memorial Hospital by the rescue 
squad vehicle and was admitted to the hospital by an 
intern. He was first given oxygen, and then Dr. Mc- 
Carthy arrived. At the time the plaintiff arrived at the 
hospital, his pain was quite severe and was in the center 
part of his chest. The pain persisted until he was given 
a sedative to deaden it. He was admonished to lie per- 
fectly still, was given medicine and sedatives from time 
to time, and an ice pack was placed on his chest each 
half hour for 3 or 4 days. He was given oxygen con- 
stantly. He remained motionless on his back for about 
a week. He was in pain all the time and had a tight- 
ness in his chest. The plaintiff testified that he had 
never had anything like that prior to the accident, and 
had never been treated for a heart condition of any 
sort. He was in the hospital for 5 weeks and then per- 
mitted to go home and remain quiet. During the time 
he was at home he was treated by Dr. McCarthy. In the 
early part of December he had tightness in his chest 
and occasional pain. He was told to take nitroglycerin 
pills and use them when needed, and he took several of 
such pills. He went back to the hospital December 16, 
1958, and was told by Dr. McCarthy that there was a 
slight recurrence of what he had had, a myocardial in- 
farction. The treatment was about the same as he had 
previously had. He remained in the hospital for 2 
weeks. 

The plaintiff returned to his work at the Y.M.C.A. on 
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February 16, 1959. The first week he worked 2 hours 
a day; the second week his work was increased to half 
a day; the third week it was increased to 5 hours a day; 
and at the end of March he was able to stay at his office 
the full 8 hours. His salary was $5,800 a year. His 
duties consisted of supervision of anything that hap- 
pened with reference to the Y.M.C.A. activities. He 
was also supervisor of the dormitory. Prior to the acci- 
dent he would meet with club officers and boards and 
work with various program groups at night as well as in 
the daytime. At the time of trial he was responsible 
for the whole operation of the central branch of the 
Y.M.C.A. rather than one department of it. This con- 
sisted of having department heads report to him on what 
was happening in their particular departments. Fol- 
lowing his heart condition he was unable to physically 
perform the work he had previously performed in the 
Y.M.C.A. He was told by his doctor not to get into 
jobs or situations where he would get excited or which 
would unduly cause him concern. Before the accident 
the plaintiff did some square dancing, liked to garden 
and do yard work, all of which activities are now cur- 
tailed. He was unable to take evenings out socially or 
work to any extent as he did previously on such mat- 
ters. During the day he becomes tired by noon and 
regularly goes to the health department and lies down 
on a cot and sleeps from 30 minutes to an hour. He 
needs much more sleep than he previously did. Prior 
to the onset of the heart difficulty, he was a member 
of a civic club, very active in United Community Serv- 
ices committees, and was a member of committees of 
his church. 

On cross-examination the plaintiff testified that im- 
mediately after the accident he had X-rays taken of his 
elbow, and when he got home he examined his hip be- 
cause of the soreness he felt in it. The spot on his hip 
had not turned black and blue, but it was sore to touch. 
His hip was never discolored. On the morning of August 
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19, 1958, he had a tightness in his chest which seemed 
to be worse. He was aware that he needed medical 
attention, and the pain was excruciating. He perspired 
profusely, was lightheaded and dizzy, and had difficulty 
breathing. Later, he became executive secretary of the 
central branch of the Y.M.C.A., which he considered 
an advancement, and he received a salary of $6,400 a 
year beginning in January 1961. 

Viola Burton testified that she was the plaintiff’s sec- 
retary; that from the time of the accident to the time 
of his hospitalization his color was poor; that he ap- 
peared to be more tired from his duties; and that he 
seemed not to be himself. 

Clella McCoy Anderson testified that she worked 
under the direct supervision of the plaintiff at the 
Y.M.C.A. at the time of and immediately following the 
accident, and had daily contact with the plaintiff from 
the date of the accident, August 11, 1958, to the date of 
his hospitalization, August 19, 1958. After the accident 
and until the plaintiff was hospitalized she noticed his 
physical appearance to be different than it had been 
prior to the accident. He looked very pale. 

Dr. J. D. McCarthy testified that he was a practicing 
physician specializing in the field of internal medicine; 
that he had taught medicine at the University of Ne- 
braska School of Medicine for over 30 years; and that 
he was a professor of internal medicine and senior con- 
sultant. His practice is limited to diagnosis and treat- 
ment of the heart and lungs. Dr. McCarthy further 
testified that on March 6, 1958, he gave the plaintiff a 
complete general physical examination and found that 
the plaintifi’s physical condition was normal in all re- 
spects, and found nothing which indicated any heart 
difficulty. He next saw the plaintiff on August 19, 1958, 
when he arrived at the hospital. At that time the 
plaintiff was in a state of extreme collapse. At the 
hospital the plaintiff gave a history of chest pains he 
had had since the accident on August 11, 1958. The 
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doctor found the plaintiff in a critical condition, and 
deemed it necessary to consult another physician who 
was interested in heart treatment, because the plain- 
tiffs case was severe. The plaintiff’s condition was 
diagnosed as coronary infarction which was demon- 
strated by an electrocardiogram. This doctor gave as 
his opinion that at the time of the accident something 
happened to the artery of the heart. The coronary in- 
farction started from the time of the accident, occurred 
at the time of the accident, and became progressive. 

Dr. F. Lowell Dunn, a specialist in internal medicine 
which includes treatment and diagnosis of heart prob- 
lems, heart diseases, or any troubles that occur in the 
heart, testified that he saw the plaintiff for the first 
time on November 19, 1959, and made a careful history, 
gave the plaintiff a physical examination, and did some 
laboratory work relative to the plaintiff’s condition. He 
diagnosed the plaintiff’s ailment as a heart infarction. 
This doctor stated that in his opinion the accident was 
the direct cause of the heart injury and the following 
heart damage. He further testified that the plaintiff 
had not collapsed prior to August 19, 1958, because the 
injury and damage caused to the heart by the trauma 
was progressing. This doctor’s opinion was that the 
infarction had commenced within hours after the acci- 
dent, as a result of the trauma, and the collapse of the 
plaintiff 8 days later occurred because of the increase 
in the size of the infarct which had gradually developed 
in that period. On cross-examination this doctor stated 
in his report that the plaintiff suffered a coronary throm- 
bosis, which means an occlusion of a blood vessel; and 
that if he was writing his report over again he would 
have preferred to have used the word “infarction” be- 
cause it was a more vague term. 

It was stipulated that as a result of the heart dis- 
order for which the plaintiff was hospitalized on August 
19, 1958, the plaintiff incurred expenses for hospitaliza- 
tion, ambulance service, laboratory fees, electrocardio- 
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grams, special nursing services, doctors, and drugs in 
the amount of $3,086.37. 

The undisputed salary of the plaintiff at the time of 
the accident was $5,800 a year. Plaintiff claims he sus- 
tained, during his illness and convalescence, the follow- 
ing loss of wages: From August 19, 1958, to February 
15, 1959, total disability, at $483.33 a month, total 
$2,848.50; and from February 16, 1959, to March 3, 1959, 
half time (actual resumption of full time did not occur 
until end of March 1959) $120; total $2,968.50. 

McHugh testified that as he was approaching the in- 
tersection of Seventeenth Street and St. Mary’s Avenue, 
the traffic light was red for northbound traffic; that he 
was in the left or outside lane of traffic; that there was 
another car to his left at the corner of Seventeenth 
Street and St. Mary’s Avenue in the parking lane; that 
this car was not moving when he first noticed it, 
and as the light turned green for northbound traffic 
this car proceeded to make a left turn and this witness 
proceeded on to make a more sweeping or wider turn 
onto Howard Street; and that the car that made the 
left turn on Howard Street was between this witness and 
the corner of Seventeenth Street and St. Mary’s Avenue 
where the pedestrians (plaintiff) would have stood. As 
this witness started his turn and was making a slight 
turn he saw the plaintiff at that moment. The plain- 
tiff threw up his arm about the same time he was 
hit by the truck. This witness further testified that at 
the time of impact he was driving his truck at a rate 
of speed of from 5 to 10 miles an hour. After the im- 
pact when the truck was stopped, the plaintiff was 2 or 
3 feet from the truck. 

Dr. Maurice E. Stoner testified that he was a specialist 
in internal medicine, which includes the diagnosis of 
heart troubles. This doctor confines his practice to in- 
ternal medicine entirely, with a special interest in the 
diseases of the heart and chest. He examined the plain- 
tiff on March 29, 1961. In the course of his examination 
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he took a history from the plaintiff of the accident 
which the plaintiff had and all matters pertaining there- 
to, and the plaintiff’s condition before and after the 
accident. He studied X-rays taken of the plaintiff in 
Bishop Clarkson Memorial Hospital, and electrocardio- 
grams taken of the plaintiff at the hospital. He testified 
that an exhibit, which was an enlargement of an elec- 
trocardiogram taken of the plaintiff and admitted in 
evidence, portrayed a hyperacute infarction which is 
early in the course of the myocardial infarction. This 
represents an area that is occluded, which means the 
same as plugged. He further testified that infarction 
is that process which occurs beyond the point of occlu- 
sion. At first the infarcted area has no circulation and 
is merely injured, but if the blood supply is continually 
occluded, then tissue death occurs. From an exam- 
ination of the exhibit the doctor gave his opinion that 
the infarction of the plaintiff’s heart occurred within a 
few hours prior to the time the electrocardiogram was 
taken on August 19, 1958. Basing his opinion on the 
hospital records and his medical knowledge and experi- 
ence, he testified that the plaintiff’s heart infarction was 
a sudden event which occurred on August 19, 1958, and 
it was not preceded by any other condition. Based upon 
a reasonable degree of medical certainty and a complete 
study of all the records of the hospital available to him, 
this doctor found no causal connection between the 
trauma of August 11, 1958, and the infarction of August 
19, 1958. He testified that there are no known precipi- 
tating factors in coronary occlusion or coronary 
thrombosis. 

On cross-examination this doctor stated that in his 
opinion, without physical and laboratory examinations 
during the period between August 11, 1958, and the 
plaintiff’s collapse on August 19, 1958, any causal con- 
nection would be conjectural and open to question. 

The principal assignments of error set forth by the 
plaintiff to be determined on this appeal are as follows: 
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The verdict of the jury is a compromise verdict and 
does not represent separate decisions by the jury on 
the issues of whether the defendants were liable for dam- 
ages resulting from the coronary infarction; that the 
amount of damages returned by the jury in behalf of 
the plaintiff represents a compromise on the issues in- 
volved; and that the verdict of the jury is contrary to 
the law and the evidence. 

In its consideration of the question of damages the 
jury had before it two separate classes of injuries, or 
two elements to be considered, alleged by the plaintiff 
to have been caused as the result of the accident: (1) 
The injuries which occurred on August 11, 1958, the 
date of the accident, that is, injuries to the plaintiff’s 
right elbow and right hip and the shock occasioned by the 
accident as a result of injuries, and the $18 X-ray bill 
for the plaintiff’s elbow; and (2) the coronary infarction 
which plaintiff claimed resulted as a direct and proxi- 
mate result of the accident and which occurred on Au- 
gust 19, 1958, resulting in hospital, medical, doctor, and 
nurses expenses of $3,086.37, and a claim of the plain- 
tiff that he had a loss of wages in the amount of $2,968.50. 
Consequently, when the case was submitted to the jury 
for its deliberation, the following alternatives were pre- 
sented: (1) To determine the extent and nature of 
the injury to the plaintiff’s right elbow and hip and 
shock which occurred to the plaintiff as a result of the 
accident of August 11, 1958, and to assess the amount 
of damages which would fairly and reasonably com- 
pensate the plaintiff for such injuries; (2) to consider 
and determine whether or not the coronary infarction 
which occurred on August 19, 1958, and the expense 
resulting therefrom were proximately caused by the 
accident of August 11, 1958; and (3) in the event the 
jury determined that the plaintiff failed to prove a 
causal connection between the accident of August 11, 
1958, and the coronary infarction which occurred on 
August 19, 1958, it would then proceed to assess the 
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amount of damages for the injury sustained by the 
plaintiff on August 11, 1958, with no allowances for the 
$3,086.37 hospital, medical, doctor, and nurses expense 
or for wages due to the loss of time, or for any pain 
or suffering or disability to which plaintiff testified, as a 
result of his heart condition. However, in the event the 
jury determined there was a causal connection between 
the accident of August 11, 1958, and the coronary in- 
farction suffered by the plaintiff on August 19, 1958, it 
would then proceed to assess the amount of damages for 
the injuries sustained by the plaintiff, the medical ex- 
penses, loss of time and wages, and also pain and suffer- 
ing or disability suffered by the plaintiff as the jury 
would deem to be a fair and reasonable recovery for 
the same. 

While it is true that Dr. Maurice E. Stoner testified 
that the plaintiff, in giving his history to the doctor, 
stated that his hip remained painful for nearly a year 
when he was lying on it, the plaintiff did not testify 
to any such pain to his hip. There is no indication in 
the record that the plaintiff lost sleep or had any diffi- 
culty by reason of injury to his hip, neither did the in- 
jury to the plaintiff’s hip or elbow cause the plaintiff 
any pain or discomfort, perhaps, except for a few days 
after the accident. The plaintiff expended $18 for an 
X-ray of his elbow which revealed no fracture. The 
history given to Dr. Stoner was the only history upon 
which the doctor could testify as to his opinion. This 
type of evidence is hearsay evidence and cannot be 
considered. 

Hearsay evidence is defined as follows: “A term 
applied to that species of testimony given by a witness 
who relates, not what he knows personally, but what 
others have told him, or what he has heard said by 
others.” Black’s Law Dictionary (3d ed.), p. 882. See. 
also, Hopt v. Utah, 110 U. S. 574, 4S. Ct. 202, 28 L. Ed. 
262; Morell v. Morell, 157 Ind. 179, 60 N. E. 1092. 

The only evidence of injury or damage other than that 
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caused by the coronary infarction was the injury received 
by the plaintiff to his elbow and hip at the time of the 
accident, which necessitated an X-ray of the elbow on 
the date of the accident. It is obvious from a review 
ef the evidence, if the jury considered the coronary in- 
farction, the verdict was inadequate because, as a re- 
sult of the coronary infarction the plaintiff incurred 
expenses stipulated to be of the reasonable value of 
$3,086.37 which alone was more than the verdict re- 
turned by the jury, and in addition loss of time and 
wages claimed by the plaintiff of the reasonable value of 
$2,968.50, making a total of $6,054.87 of special damages, 
in addition to permanent disability, pain, and suffering. 

Under the alternatives submitted to the jury, hereto- 
fore mentioned, the verdict did not represent a con- 
scientious finding by the jury of damages under such 
alternatives. It was a compromise verdict, because 
under alternative No. 1, the verdict was entirely too 
large, and under alternative No. 2, obviously it was too 
small a verdict. 

There are many cases relating to the subject matter 
of compromise verdicts. It would unnecessarily lengthen 
this opinion to cite and quote from all of such cases. 
We deem the following to be applicable to the instant 
case on the principle involved here. 

In Meyer v. Shamp, 51 Neb. 424, 71 N. W. 57, there 
was a partnership engaged in selling agricultural im- 
plements and machinery. The partnership had become 
indebted to certain creditors. An interest in the part- 
nership was sold, and the purchaser agreed to assume 
and pay certain liabilities of the partnership and to save 
the defendant in error harmless therefrom. The de- 
fendant in error was forced to pay the debts and the 
sums so paid were not paid by the former purchasers of 
the partnership interest. The debts consisted of differ- 
ent amounts. The least amount of such debts was $18. 
The jury returned a verdict in the amount of $1. Motion 
for new trial was filed and sustained. This court said: 
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“There is no conceivable condition which the evidence 
could have assumed and a verdict be rendered on this 
issue, other than by a compromise or disregard of the 
amount shown to be due, and be for such sum as was this 
one. * * * It was clear that the jury must have arrived 
at the verdict rendered by a compromise, or by dis- 
regarding the evidence and sustituting for what was 
thereby shown its own idea or estimate of what would 
be about justice and right between the parties litigant.” 
This court cited 2 Thompson on Trials, § 2606, as follows: 
“Where the verdict which the jury returns cannot be 
justified upon any hypothesis presented by the evidence, 
it ought obviously to be set aside.’” The court held: 
“Where it is clear that a verdict of a jury is based on 
a compromise of the differences of opinion of its indi- 
vidual members, and in disregard of the evidence, it is 
not error to set it aside.” 

The leading case on this subject appears to be Sim- 
mons v. Fish, 210 Mass. 563, 97 N. E. 102, Ann. Cas. 
1912D 588. This was a case to recover for the loss of an 
eye. The jury returned a verdict for $200. On a mo- 
tion for a new trial, it was claimed that the verdict 
amounted to a verdict for the defendant, and as shown 
by the amount for the plaintiff, was a compromise ver- 
dict. It was argued that this was a compromise verdict, 
where certain jurors must have conceded their con- 
scientious belief that the defendant ought to prevail to 
the end that an agreement might be reached. Chief 
Justice Rugg speaking for the court said: “In order to 
pass upon the soundness of this argument, it becomes 
necessary to inquire what a compromise verdict is, and 
to ascertain whether this was such a verdict. It was 
said by Cooley, J., in Goodsell v. Seeley, 46 Mich. 623, 
at 628, ‘It is no doubt true that juries often compromise 

. and that “by splitting differences” they sometimes 
return verdicts with which the judgment of no one of 
them is satisfied. But this is an abuse. The law con- 
templates that they shall, by their discussions, harmonize 
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their views if possible, but not that they shall compro- 
mise, divide and yield for the mere purpose of an agree- 
ment. The sentiment or notion which permits this tends 
to bring jury trial into discredit and to convert it into 
a lottery.’ See also Meyer v. Shamp, 51 Neb. 424, 430. 
* * * The jury room cannot be entered in order to ascer- 
tain what has transpired there. Its deliberations are in 
secret, and ordinarily cannot be made the subject of 
testimony by jurors. Woodward v. Leavitt, 107 Mass. 
453. What went on there may be learned by other 
sources. Wright v. Abbott, 160 Mass. 395. It is not in- 
frequently possible to determine with some approxima- 
tion to accuracy what went on there from the result pro- 
duced. This is such a case. * * * It seems plain from the 
record that this was a compromise verdict. * * * It is in- 
conceivable that any jury, having agreed upon the issue 
of liability, should have reached such a determination 
as to damages.” 

In Parizo v. Wilson, 101 Vt. 514, 144 A. 856, it is said: 
“Where, from the inadequacy of the damages awarded 
in view of the evidence on the subject and the conflict 
of the evidence upon the question of liability, or from 
other circumstances, the plain inference may be drawn 
that the verdict is the result of a compromise, the error 
taints the entire verdict, and a new trial should be 
ordered upon all issues.” See, also, Farr v. Fisher, 107 
Vt. 331, 178 A. 883, 98 A. L. R. 926. 

In Riley v. Tsagarakis, 53 R. I. 261, 165 A. 780, the 
court said: ‘‘Where the court is convinced that a verdict 
was the result of a compromise on the questions of lia- 
bility and damages, and the award of damages is in- 
adequate, exception of defendant to refusal of court to 
grant new trial on all the issues of the case will be 
sustained.” This was an action of trespass on the case for 
negligence to recover damages for the death of plaintiff’s 
husband caused by the alleged negligence of defend- 
ants’ servant. The verdict was for $5,000. The deceased 
was 55 years of age when he was struck and killed by 
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the defendants’ truck. His life expectancy was 17.58 
years. After deducting his expenses for each year, the 
deceased had a net annual surplus of $1,031.16. In view 
of his life expectancy of 17.58 years, the amount of 
damages computed by the established rules of law would 
be about $11,000. The court said: “Upon consideration 
of the evidence and the award of damages made by the 
jury, we are convinced that this verdict was the result 
of a compromise on the questions of liability and dam- 
ages.” See, also, Schuerholz v. Roach, 58 F. 2d 32; South- 
ern Ry. Co. v. Madden, 235 F. 2d 198. There are many 
other cases to the same effect as those above cited. 

Other matters raised by the plaintiff need not be 
determined. 

For the reasons given in this opinion, we conclude that 
the judgment of the district court should be reversed 
and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


GERALD L. RATIGAN ET AL., APPELLANTS, V. HERBERT DAVIS 


ET AL., APPELLEES, 
122 N. W. 2d 12 


Filed June 7, 1963. No. 35456. 


1. Taxation. The maxim of no taxation without representation 
has a very restricted meaning since it is not contained in the 
Constitution, and representation is not a condition precedent to 
the levy of an authorized tax. 

2. Taxation: Municipal Corporations. Where the electors of a mu- 
nicipality have voted a tax upon all tangible property within the 
city pursuant to authority granted by the Legislature, repre- 
sentation in the Legislature is sufficient to defeat a claim of 
taxation without representation by electors of the municipality. 


3. Where a tax was voted by the electors of a 
city upon all tangible property not exempt in the city, property 
within areas subsequently annexed becomes liable for the levy 
of the tax in the absence of a contrary statutory provision. 

4, Where a statute authorizes the electors of a 


city to impose a tax on tangible property within the city, the 
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electors in areas subsequently annexed cannot properly question 

the validity of the tax on the ground that they have no voice 

in the selection of those charged with the determination and 
certification of the amount to be levied. 

Under such circumstances the authority to levy 
the tax is deemed to flow directly from the Legislature. The 
levy of the tax is corporate action pursuant to state authority in 
which electors in subsequently annexed areas cannot void the 
tax as to them because of no representation on the levying body. 

6. Municipal Corporations. Except as limited by the Constitution, 
the Legislature has plenary authority over municipal corpo- 
rations. 


Appeal from the district court for Douglas County: 
DONALD BropkKeEy, Judge. Affirmed. 


Haney, Walsh & Wall, for appellants. 
William R. King and Seymour L. Smith, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

Plaintiffs brought this action for themselves and all 
others similarly situated in School District No. 66, 
Douglas County, Nebraska, and School District No. 54, 
Douglas County, Nebraska, who reside within the cor- 
porate limits of the city of Omaha, Nebraska, to enjoin 
the county treasurer of Douglas County and others from 
collecting taxes assessed against their property within 
said school districts and within the city limits of Omaha 
for the benefit of the municipal university of the city of 
Omaha. The trial court sustained general demurrers to 
the petition. Plaintiffs stood on their petition and the 
action was dismissed. Plaintiffs have appealed to this 
court. 

The petition shows that plaintiffs reside in, own prop- 
erty in, and are electors of school district No. 66, and 
within areas within said district which has been an- 
nexed to and become a part of the city of Omaha. By 
authority of section 14-1301, R. R. S. 1943, the munici- 
pal university of the city of Omaha was established. 
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Section 14-1305, R. R. S. 1943, provides for a board of 
regents of nine members with staggered terms of 4 
years, such members to be selected by the board of edu- 
cation of the city of Omaha. By section 14-1317, R. R. 
S. 1943, the board of regents is authorized to certify 
the amount of the levy to the city council of the city of 
Omaha to be levied upon all tangible property within 
the city of Omaha for the support of the municipal uni- 
versity. The contention here made is that, as the peti- 
tioners reside and own property within the city of 
Omaha but do not reside or own property within the 
school district of Omaha, and as the regents of the mu- 
nicipal university are selected by the school board of 
the school district of Omaha, the petitioners are being 
taxed without representation and in violation of various 
sections of the state and federal Constitutions. 

Plaintiffs assert that the fixing of the tax to be levied 
violates the due process and equal protection clauses 
of the Fourteenth Amendment to the Constitution of the 
United States. They assert also that the levying of the 
tax violates the due process clause of the Nebraska Con- 
stitution, Article I, section 3, Constitution; the special 
privileges or immunities clause, Article I, section 16, 
Constitution; the no discrimination clause, Article I, 
section 25, Constitution; the free elections clause, Arti- 
cle I, section 22, Constitution; and the definition of elec- 
tors clause, Article VI, section 1, Constitution. 

The board of regents has certified a levy on all the 
tangible property within the city limits for the year 
1962, including the portions of school districts Nos. 66 
and 54 that are within such city limits. Plaintiffs con- 
cede that at the time when the city and the school district 
of Omaha were coextensive in their territorial limits, 
no question of unconstitutionality existed. It is asserted 
that the annexation by the city of the lands in school 
districts Nos. 66 and 54 has subjected existing statutes to 
attack for unconstitutionality, as hereinbefore set forth. 

The act authorizing the establishment of the munici- 
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pal university was enacted in 1929. At that time its 
board of regents was authorized to certify a tax levy 
not exceeding one mill on the dollar upon the assessed 
value of all taxable property in the city. The act was 
amended in 1951 to provide that by a vote of the quali- 
fied electors of the city the levy could be increased to 
two mills on the dollar. By a vote of the electors of the 
city, prior to the annexation of the areas in school dis- 
tricts Nos. 66 and 54, the maximum levy was increased 
to two mills. In Carlberg v. Metcalfe, 120 Neb. 481, 
234 N. W. 87, the power of the board of regents to certi- 
fy the amount of the tax levy for the support of the uni- 
versity was challenged as unconstitutional. The court 
held that, even if the regents levied the tax and the 
function of the city council was administrative only, 
the electors of the city having consented to the delegation 
of the power to tax to the board of regents, the dele- 
gation of power could not be questioned and that the 
act was constitutional. 

The maxim that taxation without representation, or 
taxation without the consent in some form of those who 
are to be taxed, is relied on to sustain the position of the 
plaintiffs. Maxims of government, not contained in the 
Constitution, are given a very restricted meaning. It 
does not mean, aS many seem to think, that no person 
can be taxed unless, in the body that determines the 
amount of the tax to be levied, he is represented by 
someone for whom he has a right to vote. It has never 
had such a legal meaning. So construed, a large portion 
of the people of the state would be exempted from the 
payment of taxes, including infants, nonresidents, and 
disqualified voters. Representation is not made the 
basis of taxation. The principle involved is well stated 
in the early case of State ex rel. Bulkeley v. Williams, 
68 Conn. 131, 35 A. 24, 48 L. R. A. 465, wherein it is 
said: “The defendant urges that taxation and represen- 
tation are indissolubly connected by the underlying prin- 
ciples of free government, and that this (the commis- 
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* sion which directs the affairs of the Bridge District and 
makes requisitions on the towns for such funds as it 
deems necessary, not having been selected by them) 
is a sufficient defense against the payment of the order 
which has been drawn upon him, since it can be paid 
only out of moneys raised by town taxation. * * * Taxes 
can, indeed, under our system of government, only be 
imposed by the free consent of those who pay them, 
or their representatives; and for purposes which they 
approve. But the inhabitants of these towns were rep- 
resented in the General Assembly, by which the laws 
now brought in question were enacted. The legislative 
power, after defining the general purposes of taxation, 
to confer upon local public corporations the right to de- 
termine the amount of the levy within the territory 
under their jurisdiction, is unquestionable; and in its 
exercise it is immaterial whether the corporations, to 
which that function is entrusted, or between which it 
is shared, be called counties or towns, school districts 
or bridge districts. When a levy is voted, the action is 
corporate action, deriving its obligatory force wholly 
from the authority of the State.” See, also, Clark v. 
Leathers, 9 Ky. L. 558, 5 S. W. 576; Gadd v. McGuire, 
69 Cal. App. 347, 231 P. 754; Kocsis v. Chicago Park Dist., 
362 Ill. 24, 198 N. E. 847, 103 A. L. R. 141. 

It seems clear under the foregoing holdings, since 
plaintiffs were represented in the Legislature that en- 
acted the law, that they had the representation required 
by the maxim of no taxation without representation. 
The plaintiffs rely on several cases including State ex 
rel. Harte v. Moorhead, 99 Neb. 527, 156 N. W. 1067; 
State ex rel. Wright v. Brown, 131 Neb. 239, 267 N. W. 
466; Summerville v. North Platte Valley Weather Con- 
trol Dist., 170 Neb. 46, 101 N. W. 2d 748; and Anderson 
v. Carlson, 171 Neb. 741, 107 N. W. 2d 535. These cases 
deal with the organization of districts and the failure of 
the organizing authority to follow constitutional require- 
ments. They are distinguishable from the case before 
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us which deals only with the validity of a tax in an 
already existing taxing district. We quite agree, as we 
have consistently held, that the authority which is re- 
quired to establish districts, whether they be for election, 
taxation, or other governmental purposes, must comply 
with the uniformity, equality, and due process provisions 
of the state and federal Constitutions. But we have no 
such problem here, except incidentally. Whether or not 
the tax levy here made is valid is dependent on en- 
tirely different considerations. The first consideration 
is, of course, that representation is not a condition pre- 
cedent to the right to tax. 

The briefs of the parties concede that the electors of 
the city of Omaha authorized the increase of the levy 
for the support of the university to two mills at a time 
when the city limits were coextensive with those of the 
school district of the city of Omaha and before the areas 
in school districts Nos. 66 and 54 were annexed to the 
city. No complaint is made as to the validity of the tax 
at that time. When the areas in school districts Nos. 66 
and 54 were annexed, they did not ipso facto become a 
part of the school district of Omaha by virtue of section 
79-1002, R. S. Supp., 1961. 

The Legislature has plenary power over the bound- 
aries of school districts. Nickel v. School Board of 
Axtell, 157 Neb. 813, 61 N. W. 2d 566. It has complete 
power over the organization, function, and finances of a 
school district. Schutte v. Schmitt, 162 Neb. 162, 75 
N. W. 2d 656. It may establish different qualifications 
for electors of school districts. Farrell v. School Dist. 
No. 54, 164 Neb. 853, 84 N. W. 2d 126. It also has plen- 
ary power over all municipal corporations. Except as 
limited by the Constitution, its power over municipalities 
is absolute. The question here presented is altogether 
different from local districts set up and administered 
by private individuals where the property owner has a 
right to be heard as a matter of due process, such as in 
the case of Anderson v. Carlson, supra. 
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Upon the annexation of the areas in school districts 
Nos. 66 and 54 to the city of Omaha, the property in 
the areas annexed became liable for all the obligations 
of the city, including the two-mill levy for the support 
of the municipal university. This is made abundantly 
clear in Hustead v. Village of Phillips, 131 Neb. 303, 267 
N. W. 919, wherein it is said: ‘As to the general issues 
involved in this case, it may be said that, in the absence 
of specific constitutional limitations, the power of the 
legislature to change the boundaries of municipal corpo- 
rations, and to apportion the municipal debts upon such 
change of boundaries, is absolute. When the act or 
statute authorizing a change of boundaries is silent as to 
apportionment of municipal debts, the territory em- 
braced within the new boundaries becomes liable for all 
prior debts, and the territory excluded from the new 
boundaries is forever released from all municipal debts.” 
See, also, Lynch v. Howell, 165 Neb. 525, 86 N. W. 2d 
364. The Hustead case is one where electors had no 
vote as to whether or not the boundaries were to be 
changed. It logically follows that where a two-mill levy 
was approved by the electors of the city for the support 
of the municipal university before the annexation of the 
areas in school districts Nos. 66 and 54, the property in 
the latter districts became burdened with the tax the 
same as any other indebtedness of the city. The fact 
that electors in the annexed areas do not have a voice 
in the selection of those charged with the function of 
certifying the amount of the validly imposed mill levy 
cannot have the effect of voiding the tax properly and 
legally imposed on tangible property in the annexed 
areas. Under such circumstances the electors in the 
annexed areas can no more question the validity of the 
mill levy than can an infant, a nonresident, or a disquali- 
fied elector. 

It may be that the Legislature has a function to per- 
form in order to avoid other situations that may arise 
with reference to constitutional requirements, but under 
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the facts presented in the instant case we find no con- 
stitutional provision, federal or state, having the effect 
of voiding the two-mill tax levy on the tangible prop- © 
ery within the annexed areas. 

We do not deem it necessary to discuss other questions 
raised. No constitutional provision stands as a bar to 
the levy of two mills on the dollar on the assessed value 
of the tangible property in the annexed areas for the 
support of the municipal university. The trial court 
correctly sustained general demurrers to the petition 
of the plaintiffs and its judgment is affirmed. 

AFFIRMED. 


Maurice BERG ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. Mipwest LAUNDRY EQUIPMENT CORP., A CORPORATION, 
APPELLEE AND CROSS-APPELLEE, INDUSTRIAL CREDIT 
COMPANY, A CORPORATION, APPELLEE AND 


CROSS-APPELLANT. 
122 N. W. 2d 250 


Filed June 14, 1963. No. 35409. 


1. Corporations: Process. Jurisdiction over a foreign corporation 

which is actually doing business in Nebraska may be obtained 

by service of process upon the Secretary of State even though 
the corporation has not expressly consented to such jurisdiction. 

§ 21-1201, R. R. S. 1943. 

: It is a question of fact as to whether a foreign 
corporation is doing business in this state and each case must 
be decided upon its own facts. 

3. Principal and Agent. Agency cannot be established by the acts 
or declarations of the alleged agent, but must be proved by the 
acts or declarations of the principal. 

4, Sales: Usury. A time sale made in good faith is valid in this 
state, but a transaction which is in fact a loan made in violation 
of the Installment Loan Act is void. It is a question of fact as to 
whether a particular transaction is a bona fide time sale or 
the financing of the balance of a cash purchase price. In deter- 
mining whether a transaction is a bona fide time sale or a loan, 
the court will look through the form of the transaction and 
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examine its substance. A transaction is not a valid time sale 
unless the buyer at the time of the sale was informed of and 
was given an opportunity to choose between a cash price and a 
valid time sale price. 
Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Reversed and remanded with 
directions. 


Ginsburg, Rosenberg & Ginsburg and Norman Kri- 
vosha, for appellants. 


Young, Denenberg & Mullery, for appellee Midwest 
Laundry Equipment Corp. 


Perry & Perry and James V. Risser, for appellee In- 
dustrial Credit Co. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRower, JJ. 


BosLaucu, J. 

This is an action to declare an alleged retail install- 
ment contract void and to recover all payments made 
under the contract. The plaintiffs, Maurice Berg and 
June Berg, are husband and wife. The defendants, Mid- 
west Laundry Equipment Corp. and Industrial Credit 
Company, are corporations. 

The trial court found that the contract was a valid in- 
stallment sale, but that Industrial Credit Company had 
made certain charges in violation of the Installment 
Sales Act and assessed a penalty against it. The trial 
court held that the charges and the amount of the pen- 
alty should be deducted from the. balance due under 
the contract and that the plaintiffs should pay the re- 
maining installments due under the contract to Indus- 
trial Credit Company. 

The plaintiffs’ motion for new trial was overruled and 
the plaintiffs have appealed. The defendant Industrial 
Credit Company has cross-appealed. 

The Midwest Laundry Equipment Corp. is engaged 
in the sale of laundry equipment which is used in the 
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operation of coin-operated, self-service laundry stores. 
Industrial Credit Company is engaged in the sales fi- 
nance business. It is a Minnesota corporation and its 
principal place of business is in St. Paul, Minnesota. 

The plaintiffs alleged that Industrial Credit Company 
was engaged in the business of making loans to resi- 
dents of the State of Nebraska. The plaintiffs attempted 
to obtain jurisdiction over the person of Industrial 
Credit Company by having a summons served upon the 
Secretary of State of the State of Nebraska. Industrial 
Credit Company filed a special appearance in which 
it denied that it had been doing business in the State of 
Nebraska at any time. Thereafter, Industrial Credit 
Company attempted to preserve its special appearance. 
For the purpose of this opinion, we assume that it did 
preserve its special appearance. The trial court over- 
ruled the special appearance and Industrial Credit Com- 
pany has cross-appealed from that ruling. 

Before a state can subject a foreign corporation to 
its jurisdiction, the corporation must have expressly 
consented to such jurisdiction or it must have done suffi- 
cient business in the state to constitute a submission 
to such jurisdiction. Jurisdiction over a foreign corpo- 
ration which is actually doing business in Nebraska may 
be obtained by service of process upon the Secretary of 
State even though the corporation has not expressly 
consented to such jurisdiction. § 21-1201, R. R. S. 1943; 
Brown v. Globe Laboratories, Inc., 165 Neb. 138, 84 N. 
W.2d 151. It is a question of fact as to whether a foreign 
corporation is doing business in this state and each case 
must be decided upon its own facts. 

The plaintiffs alleged that Midwest Laundry Equip- 
ment Corp. was employed as an agent by Industrial 
Credit Company for the purpose of soliciting loans to 
residents of Nebraska. Agency cannot be established 
by the acts or declarations of the alleged agent, but 
must be proved by the acts or declarations of the princi- 
pal. Rodine v. Iowa Home Mutual Cas. Co., 171 Neb. 
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263, 106 N. W. 2d 391. There is no evidence of any act 
or declaration of Industrial Credit Company to estab- 
lish the agency alleged. 

There is evidence that Industrial Credit Company has 
purchased 71 retail installment contracts from Midwest 
Laundry Equipment Corp. and that 18 of these contracts 
were executed by residents of Nebraska. What evi- 
dence there is as to how these contracts were pur- 
chased shows that contracts were offered to Industrial 
Credit Company by Midwest Laundry Equipment Corp. 
at St. Paul, Minnesota; that Industrial Credit Company 
was not obligated to purchase any of the contracts 
offered to it; that Industrial Credit Company made its 
own investigation as to the credit of the purchasers of 
the equipment; that Industrial Credit Company re- 
fused to purchase the contract executed by the plaintiffs 
when it was first offered to it by Midwest Laundry 
Equipment Corp.; and that the contract was finally pur- 
chased after it had been “rewritten” to show a much 
larger downpayment to Midwest Laundry Equipment 
Corp. than was actually made by the plaintiffs. 

We conclude that the evidence fails to show that In- 
dustrial Credit Company was doing business in Nebras- 
ka, and its special appearance should have been sus- 
tained. This disposes of the case so far as Industrial 
Credit Company is concerned. 

The remaining questions concern the right of the 
plaintiffs to recover the amounts paid to Midwest Laun- 
dry Equipment Corp. under the contract. That depends 
upon a determination as to the validity of the contract 
as between these parties. Since there is no jurisdiction 
over the person of Industrial Credit Company, no de- 
termination can be made as to the validity of the con- 
tract as between the plaintiffs and Industrial Credit 
Company in this action. 

A time sale made in good faith is valid in this state, 
but a transaction which is in fact a loan made in violation 
of the Installment Loan Act is void. Powell v. Edwards, 
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162 Neb. 11, 75 N. W. 2d 122. It is a question of fact as 
to whether a particular transaction is a bona fide time 
sale or the financing of the balance of a cash purchase 
price. Trailmobile, Inc. v. Hardesty, 173 Neb. 46, 112 
N. W. 2d 535. In determining whether a transaction is 
a bona fide time sale or a loan, the court will look 
through the form of the transaction and examine its 
substance. State ex rel. Beck v. Associates Discount 
Corp., 168 Neb. 298, 96 N. W. 2d 55. A transaction is not 
a valid time sale unless the buyer at the time of the 
sale was informed of and was given an opportunity to 
choose between a cash price and a valid time sale price. 
Wood v. Commonwealth Trailer Sales, Inc., 172 Neb. 
494, 110 N. W. 2d 87. 

The record shows that the plaintiffs talked with Ray- 
mond A. Erlandson, an employee of Midwest Laundry 
Equipment Corp., in November 1959, at Fargo, North 
Dakota. The plaintiffs had answered a newspaper adver- 
tisement concerning self-service laundries. The first 
conversation concerned a store to be located at Grand 
Forks, North Dakota. The second conversation was 
about a store to be located at Minot, North Dakota. At 
the conclusion of the second conversation the plaintiffs 
paid $500 to Erlandson, and Maurice Berg signed a sale 
and purchase contract and a financial statement pre- 
pared by Erlandson. 

The sale and purchase contract was an agreement for 
the purchase of 30 washers, 12 dryers, and related equip- 
ment necessary for the operation of a self-service laun- 
dry and was in the form of a contract of conditional sale. 
The contract provided for a total cash price of $22,- 
437.45; a downpayment of $2,243.45, the balance of which 
was to be paid before shipment; an amount to be fi- 
nanced of $20,194; a time price differential of $3,937.83; 
the total amount of the note of $24,121.83; and a total 
time price of $26,365.28. The contract also provided: 
“¢94121.83 balance of time selling price to be evidenced 
by an installment note payable in 35 monthly install- 
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ments of $670.00 each and a final payment of $671.83. 
* * * IF OTHER THAN A CASH SALE, THIS CON- 
TRACT IS SUBJECT TO ACCEPTANCE BY THE 
SELLER AFTER APPROVAL OF PURCHASER’S 
CREDIT BY FINANCE FACTOR AT ITS HOME 
OFFICE. ACKNOWLEDGMENT TO THE PURCHAS- 
ER BY LETTER OF ACCEPTABLE CREDIT BY THE 
FINANCE FACTOR SHALL BE DEEMED ACCEPT- 
ANCE BY THE SELLER.” 

Maurice Berg testified that Erlandson said that the 
contract and financial statement would be submitted 
to the finance company for its approval. Erlandson tes- 
tified that the “finance factor” referred to in the con- 
tract was Midwest Laundry Equipment Corp. Erland- 
son further testified that he explained to the plaintiffs 
that the cash price of the equipment was $22,437.45 and 
that the time price after payment of the full downpay- 
ment would be $24,121.83; and that the time price dif- 
ferential of $3,937.83 was obtained by multiplying the 
cash price less the downpayment by 614 percent per year 
for 3 years. 

About 2 weeks after the conversations with Erland- 
son, William W. Siebert, a salesman for Midwest Laun- 
dry Equipment Corp., called the plaintiffs by telephone. 
Siebert said that he had learned that two other stores 
were to be opened in Minot and that he did not think 
that the plaintiffs should go ahead with the plan to 
open a store in Minot. 

A week or 10 days later Siebert again called the plain- 
tiffs and stated that a location in Norfolk, Nebraska, was 
available. Paul A. Pothast, an employee of Midwest 
Laundry Equipment Corp., talked with the plaintiffs 
about the Norfolk location and the plaintiffs looked at 
the proposed location. 

After the plaintiffs had looked at the proposed loca- 
tion in Norfolk, they met with Siebert at the office of 
Midwest Laundry Equipment Corp. in Omaha. During 
that conversation the plaintiffs agreed to purchase equip- 
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ment for the store at Norfolk, signed a blank form of a 
sale and purchase contract, and paid some $1,800 to Sie- 
bert. The plaintiffs testified that they were not quoted 
a cash price and a time price for the equipment which 
they agreed to purchase for the Norfolk store. Siebert 
testified that he did not recall discussing a cash price 
and a time price with the plaintiffs and that he knew 
their order was going to be a time-sale purchase when 
it came in. About 2 weeks after the conversation at 
Omaha the plaintiffs received a copy of the sale and 
purchase contract. 

In December 1959, Maurice Berg was employed for a 
short time as a trainee salesman by Midwest Laundry 
Equipment Corp. 

In February 1960, Siebert came to the plaintiffs’ home 
in Norfolk, Nebraska, and asked for their copy of the 
sale and purchase contract for the equipment for the 
Norfolk store. Siebert then destroyed their copy of the 
contract and stated that Industrial Credit Company 
had not accepted the financial statement of Maurice 
Berg. At this time the equipment had been delivered 
and its installation in the Norfolk store was nearly com- 
plete. Siebert then proceeded to write out a new sale 
and purchase contract with a retail installment con- 
tract, both of which were signed by the plaintiffs. The 
retail installment contract signed at Norfolk in February 
1960 was eventually assigned to Industrial Credit Com- 
pany by Midwest Laundry Equipment Corp. and is the 
contract which is the subject of this action. 

The new sale and purchase contract and the retail 
installment contract provided for a downpayment of 
$4,856.96. However, no additional amount was paid to 
Midwest Laundry Equipment Corp. by the plaintiffs. 
The only amounts that were ever paid to Midwest Laun- 
dry Equipment Corp. were the amounts that had been 
previously paid. The new contracts provided for 35 
monthly payments of $725 and a final payment of 
$743.28. The contracts recited a cash sale price of 
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$26,713.28, cash downpayment of $4,856.96, amount to 
be financed $21,856.32, time price differential $4,261.92, 
total amount of note $26,118.24, and total time price 
of $30,380.16. 

The evidence in this case, taken as a whole, shows 
that Midwest Laundry Equipment Corp. did not intend 
to make any sale other than a cash sale. In the event 
that a purchaser was unable to pay the full cash price, 
the sale was contingent upon Midwest Laundry Equip- 
ment Corp. being able to make suitable arrangements 
for the financing of the balance of the cash price. If 
financing could be arranged, the purchaser then signed 
a retail installment contract which was intended to ap- 
pear to evidence a time sale but which in fact evidenced 
a loan for the payment of the balance of the cash price. 
The evidence concerning the “rewriting” of the contract 
at Norfolk in February of 1960, for the purpose of stat- 
ing a higher downpayment than was actually made, is 
convincing evidence that the transaction in question 
was not a time sale made in good faith. 

The contract in this case provided a charge of $4,- 
261.92 to finance a balance of $21,856.32, the entire 
amount to be paid in 36 equal monthly installments. 
The Installment Loan Act as amended prohibits any 
charge in excess of 9 percent per annum where the in- 
debtedness is in excess of three thousand dollars. § 45- 
138, R. R. S. 1943. The charge which was made is in 
excess of 9 percent per annum. The contract is, there- 
fore, void. Powell v. Edwards, supra. 

The plaintiffs are entitled to judgment against Mid- 
west Laundry Equipment Corp. for the $500 paid in 
November 1959, plus the balance of the downpayment 
paid in Omaha. Midwest Laundry Equipment Corp. 
is entitled to a credit in the amount of $725 which the 
plaintiffs admit having received from Midwest Laundry 
Equipment Corp. on or about May 3, 1960. 

The record does not show the exact amount of the 
payment made in Omaha. The district court is au- 
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thorized to receive further evidence, if necessary, to 
determine the amount of that payment. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings, if necessary, 
and with directions to enter a judgment in conformity 
with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLEE, V. 
FLoyp A. WIXSON ET AL., APPELLANTS. 
122 N. W. 2d 72 


Filed June 14, 1963. No. 35463. 


1. New Trial. A new trial is to be granted for a legal cause where 
it appears that a legal right has been invaded or denied. A new 
trial is not to be granted for arbitrary, vague, or fanciful reasons. 

The district court has the power and is required to 

consider and determine motions for a new trial by the exercise 

of its judicial discretion. 

As used in this connection “judicial discretion” means 
the application of statutes and legal principles to all of the facts 
of a case. 

4, Eminent Domain: Witnesses. In a condemnation action the 
weight and credibility of testimony of either lay or expert wit- 
nesses regarding value of land taken or value of remainder im- 
mediately before and immediately after taking is for the jury. 

5. Evidence: Trial. Under ordinary circumstances expert opinion 
evidence is to be considered and weighed by the triers of fact like 
any other testimony. 

6. Eminent Domain: Trial. The amount of the damages sustained 
by a landowner for a right-of-way condemned across his land 
is peculiarly of a local nature to be determined by a jury, and 
its verdict will not ordinarily be interfered with if it is based 
on the testimony. 


: . In a condemnation action, when the evidence 

is conflicting, the verdict of a jury will not be set aside unless it 

is clearly wrong. 

8. Eminent Domain: Evidence. The owner of real estate which is 
taken in condemnation proceedings who is familiar with its value 
can testify as to its value. 
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Appeal from the district court for Hall County: 
DonaLp H. WEaverR, Judge. Reversed and remanded 
with directions. 


Luebs, Elson, Tracy & Huebner, for appellants. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, Warren D. Lichty, Jr., and James M. Winter, for 
appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


MEssMorE, J. 

This is a condemnation action instituted by the State 
of Nebraska, Department of Roads, against Floyd A. 
Wixson and Evelyn Wixson, husband and wife, joint 
owners of certain land taken by condemnation proceed- 
ings by the State of Nebraska, Department of Roads, 
plaintiff. 

Floyd A. Wixson and Evelyn Wixson will hereinafter 
be referred to as defendants, or Floyd A. Wixson as 
Floyd Wixson. 

Appraisers were appointed by the county court of 
Hall County and qualified as provided for by statute. 
The appraisers fixed the amount of damages due the 
defendants at $1,000. The plaintiff perfected appeal to 
the district court for Hall County. The case was tried to 
a jury. A verdict was rendered by the jury in favor 
of the defendants in the amount of $10,000. Judgment 
was entered on the verdict. The plaintiff filed a motion 
for new trial. The trial court sustained the plaintiff's 
motion for new trial and set aside the verdict of the 
jury. The defendants appealed to this court. 

The question to be determined in this appeal is wheth- 
er or not the verdict is excessive under the evidence 
adduced at the trial. 

The plaintiff alleged in its petition that it was recon- 
structing State Highway No. 281 which is a part of the 
state highway system of the State of Nebraska; that in 
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the interest of public safety and for the benefit of public 
welfare this highway has been designated as a “con- 
trolled access facility” to which no access will be allowed 
from the remainder, except at designated points where 
access existed to the remainder prior to the highway 
reconstruction; that the sum assessed by the appraisers 
greatly exceeded the market value of the land taken, 
plus damages, if any, to the remainder; and that special 
benefits will accrue to the remainder which will offset 
damages, if any, due to the defendants. 

The defendants by answer alleged that for many years 
prior to the commencement of the condemnation pro- 
cedings, public highways were established and main- 
tained along the westerly and southerly sides of prem- 
ises owned by the defendants, including the tract of land 
taken by the plaintiff; that said highways created an 
intersection at the southwest corner of the defendants’ 
premises; that for many years defendants have operated 
a cafe and tavern business on their premises in close 
proximity to the intersecting public roads and to the 
rortheast of the intersection; that the two public roads 
were of approximately the same elevation as the prem- 
ises surrounding the defendants’ place of business, with 
free access thereto directly to the public road to the 
south and off the public road from the west for a dis- 
tance of more than 100 feet from the southwest corner 
of their premises and along the westerly edge thereof; 
that at all times defendants maintained parking facilities 
for vehicles of all types, including large over-the-road 
trucks, around their place of business, and prior to the 
taking of the land here involved many operators of 
trucks and large vehicles using these roads drove into 
the place of business operated by the defendants, as 
customers; that defendants had ample facilities for such 
vehicles to drive into and out of their parking areas; 
that by reason of the reconstruction of State Highway 
No. 281 from its former location to its present location 
along the westerly side of the defendants’ premises, the 
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highway has been elevated above the former elevation,,. 
all access along the westerly side of the premises of the 
defendants has been closed to traffic, and vehicles leav-. 
ing said highway to enter the premises of the defend- 
ants are now required to make a sharp turn at the in- 
tersection of State Highway No. 281 and the public 
road along the south portion of the defendants’ premises 
and use a grade which interferes with free access to 
the place of business operated by the defendants; and 
that it is difficult for large vehicles, including trucks, to 
turn into the parking area maintained by the defendants, 
resulting in a loss of business to the defendants. The 
defendants further alleged that the plaintiff has ac- 
quired additional right-of-way to the east of the present 
paved area for future development and construction of 
a 4-lane highway; and that when such future construc- 
tion is completed the easterly edge thereof will be al- 
most adjacent to the premises of the defendants, and the 
grade from the highway to the east will require traffic 
to proceed for a considerable distance past the place 
of business of the defendants before such traffic can 
turn into their premises. The defendants further al- 
leged that a considerable portion of the parking area 
for customers heretofore maintained around their place 
of business is no longer available by reason of the taking 
by the plaintiff; that the premises are particularly 
adapted for the operation of a cafe and tavern, being a 
continuation of a similar business which has been op- 
erated at this intersection for more than 50 years, the 
location and existence of which are common knowledge 
in the area surrounding Grand Island; and that the con- 
struction of the highway has and will permanently dam- 
age the premises of the defendants. The answer then 
sets forth certain expenses which defendants would 
incur to put their business in condition to properly run 
and maintain same. The defendants prayed for judg- 
ment in the amount of $10,030. 

The value of the one-tenth acre of detendants prop- 
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erty taken in the condemnation proceedings was $30. 
This amount is not in dispute. 

The factual dispute in this case turns on the issue 
of damage to the remainder of the defendants’ property 
after the taking away by the plaintiff of the one-tenth 
acre along the west side of the defendants’ premises. 

An assistant division engineer employed by the plain- 
tiff testified that he was familiar with the situation 
regarding the defendants’ property that existed prior to 
the time the construction started; that the road running 
north and south on the west side of the defendants’ 
property was a graveled county road approximately 24 
feet wide, reasonably level, with a standard 66-foot 
right-of-way; that just north of the defendants’ property 
there was a bridge which was raised a little above the 
level of the road and was across Wood River; that the 
road running east and west intersecting with the north- 
south road was a 24-foot highway similar to the north- 
south graveled county road; that the elevation of the 
road compared with the elevation of the parking area 
drive-in in front of the defendants’ building was about 
the same level as the defendants’ property; that the access 
from the road to the defendants’ property was uncon- 
trolled; and that it was possible to drive onto the defend- 
ants’ property at any location adjacent thereto. The width 
of the right-of-way on the east side of the new north- 
south road is 135 feet from the center of the paving, 
and on the west side about 80 feet. This witness further 
testified that standing in the center of the present paved 
portion, it would be 135 feet to the east edge of the 
present right-of-way, which includes 15 feet along the 
west edge of the defendants’ property. In other words, 
the west line of the defendants’ property was moved to 
the east approximately 15 feet. This witness further 
testified that he would estimate that the present road 
elevation above the ground of the defendants’ prop- 
erty would be 5 or 6 feet, and directly opposite the build- 
ing it is about 6.3 feet higher than the original ground 
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in that location. The bridge is higher than the normal 
roadway. The elevation was put at 6.3 feet at this place 
in constructing the road mainly for a matter of ample 
freeboard above a possible flood area. There is a new 
bridge across Wood River where the old bridge was 
located which has at least doubled the capacity of the old 
bridge. After the strip of ground, the one-tenth acre, 
was taken along the west side of the defendants’ land, 
defendants lost their access from the west side and 
also a part of their parking area. There is a ramp con- 
necting the east-west road with the paved portion of the 
north-south road. This ramp was approximately a 5 
percent gradient leading from the shoulder of the road. 
The width on top of the ramp is approximately 22 to 24 
feet. The shoulder on the east side of the paved strip 
is 10 feet wide. The slope of the shoulder is considerably 
more than the slope of the paving, and the grading of 
the approach road should “hit the normal shoulder 
elevation at 10 feet.” There are no wings constructed 
for vehicles to pull off of the new road if they want to 
make a turn. Vehicles pulling off of the paved portion are 
required to remain on the paved portion until such 
vehicles make the turn. The approximate length of the 
ramp from the east edge of the pavement is 100 to 125 
feet. The ramp extends down the south side of the 
defendants’ property. The access to defendants’ prop- 
erty does not commence until almost when the end of 
the ramp is reached, that is, coming from the west. The 
future plans of the plaintiff include a second road, 
making a 4-lane divided highway. The usual practice is 
to construct the new road at the same elevation as the 
existing road. Southbound traffic, getting from the 
west road onto the east-west road that goes past the 
defendants’ property, will require a left-turn connection 
constructed between the two paved lanes. It is not the 
practice of the Department of Roads to eliminate those 
connections. Southbound traffic would have to turn 
to the left and cross the traffic in the northbound lane 
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when the other road is connected. That will call for a 
ramp from the east edge of the new road similar to that 
which exists at this time. The strip of land taken by 
condemnation is about 300 feet long and 15 feet wide. 

Floyd Wixson, one of the owners of the land in ques- 
tion, testified that the land is east of the north-south 
road which is now the highway. With relation to the 
county road running east and west, his property is lo- 
cated on the northeast corner of the intersection and 
comprises 11144 acres. The land in question was pur- 
chased by the defendants in 1958, and they have op- 
erated a cafe and tavern on the land for at least 11 
years. The road that went along the west side of the 
property before the construction was a level, graveled 
road and was a little lower than the defendants’ prop- 
erty. To the north this road proceeds up to Webb’s live- 
stock sales yard and connects with U. S. Highway No. 
30. The new bridge is 3 or 4 feet higher than the old 
bridge. There is an east-west road running south of 
this propery which is a graveled, county road of the 
same width as the north-south road before the construc- 
tion, and is lower than the ground owned by the defend- 
ants. The building is 80 feet long and 24 feet wide, 
not including the porch. The defendants had parking 
facilities all around the building, that is, in front of the 
building, to the east side of it, and to the rear or north. 
This witness further testified that trucks operating on 
the north-south highway have not stopped in at his 
place of business since the reconstruction of that road; 
that the old road along the west side of the defend- 
ants’ property was scenic, and on Sundays there was 
much traffic from Hastings, Prosser, and Doniphan; 
that it was easy to get off of the old north-south road 
and stop in at the defendants’ place of business for re- 
freshments; that during the week traffic would pro- 
ceed along the north-south road to Webb’s livestock 
sales yard; that some of the persons patronizing the 
stock sales stopped at defendants’ place of business; that 
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directly east of the building there is no area available 
for use at the present time; and that about 2 acres are 
necessary for the operation of the business. This wit- 
ness further testified that the business consists of sell- 
ing beer, steaks, sandwiches, pop, candy, and chewing 
gum, has been operated in the same area for 75 years, 
and is well known throughout the community; that dur- 
ing business hours in the daytime farmers would stop 
enroute to the Webb livestock sales yard to sell cattle, 
sheep, and hogs; that in the evenings there would be a 
different type of customers, people who were getting 
off of work in Grand Island; that on Sundays the busi- 
ness consisted of families; that these customers would 
drive into the parking area and stop for refreshments; 
that the road which passes the place of business is 
higher than it was before the construction, and this 
construction makes it difficult for customers on either 
the north-south road or the east-west road to enter de- 
fendants’ place of business; that in order to have cus- 
tomers enter the area east of the place of business, the 
ground will have to be sloped and leveled off; that due to 
the cramped condition of the parking area the building 
will have to be moved back and it will require an addi- 
tional 4 acres to properly operate the business, including 
what is now used for such purposes; that after the 
second road is constructed and the building moved back, 
the road ditch will have to be culverted to enable cus- 
tomers to enter defendants’ place of business; that by 
moving the building back, it will be necessary to have 
big electric signs in order to draw customers into the 
place of business; that the present road is a state high- 
way with heavy traffic and the speed of the vehicles is 
rather fast; and that to get on and off of this road it would 
be necessary for the drivers of vehicles to wait and as- 
certain the movement of cars going in both directions. 
This witness testified that the value of the property im- 
mediately before the construction and condemnation 
proceedings were instituted by the plaintiff was about 
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$30,000, and after the taking the value was $20,000, 
leaving a difference of $10,000, plus $30 for the strip of 
land taken. 

A real estate broker engaged in the real estate busi- 
ness in Grand Island with extensive experience in the 
sale and appraisal of all types of real estate testified 
that he had been acquainted with the defendants’ prop- 
erty for many years, had on occasions been a customer, 
and was familiar with the defendants’ property prior to 
the time of the condemnation proceedings, the general 
access thereto and the parking facilities in connection 
therewith, and had been there since the new road was 
completed; and that he had observed the changes in 
the access to the defendants’ property and the parking 
facilities. He then described what he considered in ap- 
praising the value of the property, with particular at- 
tention to the present condition, the elevation of the 
present road, the ramp, the accessibility to the defend- 
ants’ property, and the width of the road. He testified 
that the exit from the highway leading east to the front 
of the defendants’ tavern is approximately 18 feet wide 
and is supposed to be 20 feet wide, and the grade is, in 
his judgment, 8 to 10 feet high; that the defendants are 
utilizing about 2 acres of ground in connection with 
their business; that prior to the taking by condemnation 
by the plaintiff, the 2 acres plus the improvements there- 
on had a value of $15,900; that after the taking by the 
plaintiff the value was $9,400, and the difference was 
$6,500; and that prior to the taking the defendants’ prop- 
erty was adapted for the use of a cafe and tavern. 

On cross-examination this witness testified that more 
traffic was going by the defendants’ property now than 
there had been before. On redirect examination he 
testified that access to premises is important; that prior 
to the taking, the level of the defendants’ property was 
almost the exact level of the road; and that the differ- 
ence that exists at this time is that the new road creates 
a condition of lack of access which is a big detriment to 
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the defendants’ business and very definitely affected the 
value of the property. On recross-examination he testi- 
fied that when businessmen go into business which is 
dependent upon traffic, they want on a main-traveled 
highway with plenty of access to their place of business. 

An experienced real estate appraiser employed by 
the plaintiff testified that when he first saw the property 
it consisted of about 11 acres lying east and west on the 
south side of Wood River, bound on the south by a 
graveled county road and on the west by a graveled 
county road. The road at that time had not been 
graded up very high and essentially the road and the 
defendants’ property were about the same elevation. At 
the west end of the property the defendants had a cafe, 
and there were some scattered trees over a major por- 
tion of the property. The factors he considered in 
making his appraisal were the market for real estate in 
the area, its nearness to Grand Island, its location with 
respect to the road it was on, and the income of the 
business, which he considered very important. He re- 
ceived information from the defendants as to the income 
derived from their business which disclosed defendants’ 
income for 1957, 1958, and 1959, but not for 1960. In 
1957 the defendants’ net income was $3,537.20; in 1958 
it was $3,112.35; and in 1959 it was $4,002.37. The av- 
erage for the 3 years was $3,550.65. This witness fur- 
ther testified that on the day of the taking, February 
27, 1961, the reasonable market value of the defendants’ 
property, valuing 11.36 acres, was $17,130; that the value 
of the remainder of the property not including the one- 
tenth of the acre taken was $17,100; that the reasonable 
market value of the defendants’ property after the tak- 
ing or the acquisition on February 27, 1961, was $18,550; 
that after a study of the market it was his opinion that 
the defendants’ property will be benefited by the addi- 
tional traffic which would attract business; and that 
some improvement would need to be made on the prop- 
erty to make it useable, but such damages would be 
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offset by the benefits. On cross-examination this wit- 
ness testified that the land other than that used for the 
cafe or tavern could be used for various projects, but 
there would be many clearing and leveling costs and 
hauling from the highway that he did not consider in 
arriving at his figure of the benefits. He further testi- 
fied that although trucks may experience a little more 
trouble getting into the defendants’ place of business, 
they would have a much better road to get into the 
defendants’ premises. He did not know what it would 
cost the defendants to rearrange the parking facilities. 

The plaintiff argues that an average net income of 
$3,550, over a period of 3 years, based upon a valua- 
tion of $30,000 and with no amount charged by defend- 
ants for wages, is indicative of the fact that the verdict 
was excessive. The net income of the defendants was 
slightly in excess of 10 percent, considered upon a 
$30,000 valuation. While there is no evidence that de- 
fendants took wages out of the business and considered 
profits over and above the wages, certainly the defend- 
ants could run their business as they chose. In any 
event, the above matters appear in the record and might 
have been argued to the jury and considered by the 
jury. 

The plaintiff also makes some contention with refer- 
ence to the trial court being concerned about the fore- 
man of the jury being a son-in-law and employee of a 
man who had had considerable litigation with the De- 
partment of Roads. This concern of the trial court was 
definitely refuted by an affidavit of the juror. The trial 
court had no right to consider the personal relationship 
or standing of the foreman of the jury for the reason 
that there was no evidence introduced concerning such 
matter. The information considered by the trial court 
is not supported by the evidence and is contrary to the 
true facts. We see no merit to the plaintiffs argument 
in this respect in considering this appeal. See 20 Am. 
Jur., Evidence, § 16, p. 46. 
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We deem the following authorities to be epplicanle 
to the instant case. 

In Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 
35 N. W. 2d 772, this court said: “A new trial is to 
be granted for a legal cause and where it appears that 
a legal right has been invaded or denied. A new trial 
is not to be granted for arbitrary, vague, or fanciful 
reasons.” See, also, Tingley v. Dolby, 13 Neb. 371, 14 
N. W. 146; Missouri Pacific Ry. Co. v. Hays, 15 Neb. 224, 
18 N. W. 51. This court further said: “The district 
court has the power and is required to consider and de- 
termine motions for a new trial by the exercise of its 
judicial discretion. The word ‘discretion’ is one of vari- 
able meanings depending on its use. In Tingley v. 
Dolby, supra, we quoted with approval this definition by 
Lord Mansfield: ‘Discretion when applied to a court of 
justice means sound discretion guided by law. It must 
be governed by rule, not by humor; it must not be arbi- 
trary, vague, and fanciful, but legal and regular.’ As 
used in the connection here presented it means that the 
court in its ruling must be guided and governed by ap- 
plicable law. It means the application of statutes and 
legal principles to all of the facts of a case. Shopiro 
v. Shopiro (Cal. App.), 153 P. 2d 62.” See, also, Myers 
v. Platte Valley Public Power & Irr. Dist., 159 Neb. 493, 
67 N. W. 2d 739. 

In Connor v. State, ante p. 140, 120 N. W. 2d 916, this 
court said: “In a condemnation action the weight and 
credibility of testimony of either lay or expert witnesses 
regarding value of land taken or value of remainder im- 
mediately before and immediately after taking is for 
the jury. * * * Under ordinary circumstances expert 
opinion evidence is to be considered and weighed by the 
triers of fact like any other testimony. * * * The amount 
of the damages sustained by a landowner for a right- 
of-way condemned across his land is peculiarly of a 
local nature to be determined by a jury, and its verdict 
will not ordinarily be interfered with if it is based on 
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the testimony. * * * In a condemnation action, when the 
evidence is conflicting, the verdict of a jury will not 
be set aside unless it is clearly wrong.” 

The owner of real estate which is taken in condemna- 
tion proceedings who is familiar with its value can testi- 
fy as to its value. Johnson v. City of Lincoln, 174 Neb. 
837, 120 N. W. 2d 297. 

The amount of damages sustained by a landowner 
for a right-of-way condemned across his land is pecu- 
liarly of a local nature to be determined by a jury and 
this court will not ordinarily interfere with the verdict 
if it is based upon the testimony. See, Myers v. Platte 
Valley Public Power & Irr. Dist., supra; Kennedy v. De- 
partment of Roads & Irrigation, 150 Neb. 727, 35 N. W. 
2d 781. 

The plaintiff offered no evidence to controvert Floyd 
Wixson’s claim of loss of business, damages allegedly 
caused by the reduction of the parking space, his claim 
that the building would have to be moved, or any other 
claims of loss as shown by his testimony. The jury’s 
belief of Floyd Wixson’s testimony inheres in the jury’s 
verdict. 

The objections made to Floyd Wixson’s testimony by 
the plaintiff relating to value was that no proper foun- 
dation was laid to permit this witness to testify as to ~ 
its value. There was no objection as to his competency 
to testify. He was a joint-owner of the property, lived 
on it, was acquainted with it, transacted business on it 
for 11 years, and had known the property for many years 
previously. Without question, a joint-owner of prop- 
erty such as Floyd Wixson, under the law of this juris- 
diction, is competent to testify as to its value. There is 
no merit to the plaintiff’s contention in this respect. 

In the light of the record which is before this court 
the conclusion reached is that the judgment of the dis- 
trict court setting aside the verdict of the jury and the 
judgment rendered thereon, and the order granting a 
new trial, were erroneous. 
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Accordingly the judgment of the district court is re- 
versed and the cause remanded with directions to re- 
instate the verdict of the jury and the judgment thereon. 


REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLANT, 


v. Eva I, DILLON, A WIDOW, APPELLEE. 
122 N. W. 2d 223 


Filed June 21, 1963. No. 35263. 


Eminent Domain: Appeal and Error. In a condemnation action, 
when the evidence is conflicting, the verdict of a jury will not 
be set aside unless it is clearly wrong. 

Eminent Domain: Trial. The amount of the damages sustained 
by a landowner for a right-of-way condemned across his land 
is peculiarly of a local nature to be determined by a jury, and 
its verdict will not ordinarily be interfered with if it is based 
on the testimony. 

Witnesses: Trial. Under ordinary circumstances expert opinion 
evidence is to be considered and weighed by the triers of fact 
like any other testimony. 

Eminent Domain: Trial. In a condemnation action the weight 
and credibility of testimony of either lay or expert witnesses 
regarding value of land taken or value of remainder immediately 
before and immediately after taking is for the jury. 

Trial: Appeal and Error. Where a verdict of a jury is clearly 
against the weight and reasonableness of the evidence it will be 
set aside and a new trial granted. 

Where testimony is offered and admitted in 
evidence without objection being made thereto, error cannot be 
predicated thereon on appeal. The rule also applies to the 
district court when reviewing its own proceedings on motion 
for a new trial. 

Eminent Domain: Damages. For all injuries or damages which 
may arise on account of the proper construction or future opera- 
tion of an improvement, an adjoining proprietor must be com- 
pensated in the original condemnation proceedings. 

In fixing the damages sustained by the land- 
owner to remainder property in consequence of the appropria- 
tion or injury of such owner’s property for a public use there 
may be taken into account every nonspeculative element of in- 
convenience, annoyance, and disadvantage resulting from the im- 
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provement, which would influence an intending purchaser’s 
estimate of the market value of such property, including dam- 
ages, if any, resulting from the physical severance of the land 
into separate tracts and the manner of access thereto and from 
interference with recreational facilities, not by adding them to- 
gether item by item or allowing them as such but such elements 
should be considered in determining the extent that, taken as a 
whole, they detract from the market value of the remaining 
property as a unitary whole. 


Appeal from the district court for Sarpy County: 
JOHN M. Dierks, Judge. On motion for rehearing. See 
174 Neb. 560, 119 N. W. 2d 87, for original opinion. Or- 
iginal opinion set aside. Affirmed. 


Clarence A. H. Meyer, Attorney General, Harold S. 
Salter, and Asa A. Christensen, for appellant. 


Orville Entenman, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


White, C. J. 

This is an interstate highway condemnation action 
initiated by the State of Nebraska, Department of Roads, 
against the condemnee owner, Eva I. Dillon, wherein the 
State appropriated a portion of the condemnee’s land 
running diagonally across her 540-acre farm. Our orig- 
inal opinion herein, reversing the judgment and re- 
manding the cause for retrial in the district court on 
the grounds of excessiveness of the verdict, is found in 
174 Neb. 560, 119 N. W. 2d 87. On motion for rehearing, 
we granted reargument, and the case is now before the 
court for further decision. 

We set aside the original opinion and affirm the judg- 
ment of the trial court. 

We briefly review the history of the litigation. In 
the county court of Sarpy County, Nebraska, after the 
State’s original petition was filed, the county court, 
agreeable to the statute, appointed three disinterested 
freeholders of that county as appraisers. They were 
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Alois Gramlich, Lester Hauschild, and Mike Hogan. 
They returned an award of $30,765.25. On appeal by 
appropriate allegations in the pleadings, the State sought 
a reduction in the award and the condemnee, herein- 
after referred to as the plaintiff, prayed for an award in 
the sum of $47,200 alleging substantially that the award 
of the appraisers was insufficient. The case was tried 
to a jury in the district court. It returned a verdict 
in the sum of $33,025 upon which judgment was entered. 
Motion for new trial was overruled and the State of 
Nebraska, Department of Roads, appealed, assigning 
as error the excessiveness of the verdict. 

The sole question discussed in our previous opinion 
in this matter, and the sole matter before us at this time, 
is an evaluation of the weight and credibility of the 
testimony to determine whether the amount of the ver- 
dict and the judgment of the trial court were purely 
and excessively wrong under applicable rules of law. 

This case was tried to a jury which was permitted, 
by stipulation of the parties, to view the premises prior 
to the acceptance of oral evidence. The witnesses for 
the plaintiff consisted of the owner herself, her son, 
who is a tenant on the farm and has either lived on or 
been familiar with it for many years, and four witnesses 
including the three Sarpy County appraisers who en- 
tered the original appraisal award in county court. The 
State’s witnesses consisted of two appraisal experts who 
are employed by the State and who frequently testify 
for the State in condemnation and highway cases. The 
residence of one is in Missouri, and the other is in 
Wayne, Nebraska. Almost all of the testimony in the 
case was admitted without objection. No objections 
were made of any nature to the court’s instructions to 
the jury. No objections were made or error claimed 
with respect to the competency or ene of any 
of the witnesses or jurors. 

The grounds for reversal on appeal are that the ver- 
dict of the jury and the judgment were clearly against 
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the weight and reasonableness of the evidence and there- 
fore must be set aside and a new trial granted. Twenty 
Club v. State, 167 Neb. 37, 91 N. W. 2d 64; Leffelman 
v. City of Hartington, 173 Neb. 259, 113 N. W. 2d 107. 

With this review of the litigation in mind, we review 
the evidence. The Dillon farm is located in the extreme 
southwest corner of Sarpy County and bordered on the 
west and south by the Platte River. The farm consists 
of approximately 540 acres of land and some additional 
acres in the river itself, the exact amount of which was 
not shown during the trial. The interstate highway, a 
controlled access highway, runs generally north and 
south through the Dillon farm. The strip condemned by 
the State, consisting of 43.13 acres of land that were 
actually taken, runs from the river bank north through 
the entire length of the bottom land on the Dillon farm 
and bisects four 80-acre tracts of land. The evidence 
shows that this was not an ordinary farm. The land 
consisted of four principal types, timber hill pasture, 
timber bottom pasture, good bottom land of high pro- 
ductivity, and bottom land recently cleared and not yet 
capable of growing corn although capable of raising 
small grains. The farm also had almost 2 miles of 
river front with facilities for hunting, fishing, and 
recreation. It was a part of a drainage district, and the 
evidence shows that none of the land east of the drain- 
age ditch, which is on the west side of the property, has 
ever been flooded since the year 1944. These different 
types of property were adjacent to each other and in- 
tegrated into a total farm unit extending from the river 
bank to the top of the bluffs to the north, a distance of 
over 2 miles. The farm was not broken by any public 
road prior to the taking by the State. The most produc- 
tive portion of this farm unit was approximately 160 
acres of choice bottom land on the western edge of the 
farm. Diagonally through this portion of the farm, the 
interstate non-access highway runs. The actual taking 
for this purpose is 43.13 acres. The evidence shows that 
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the non-access feature will create a situation where the 
farm in its present state will abut only property on 
the north and the east. The interstate runs diagonally 
through the Dillon farm, creating a separation from the 
principal portion of the farm, and leaving to the west 
of the non-access interstate highway a portion of from 
35 to 41 acres of land. Of this segregated portion of the 
original farm, 25 to 31 acres were good bottom land, 
and 10 to 12 acres were timber land. The evidence 
further shows that it segregated an additional 27 or 28 
acres of timber land from the main portion of the farm 
unless the owner of the farm constructed a bridge over 
a drainage ditch. The evidence also shows that the 
Dillon farm is located within 20 miles of the South 
Omaha stockyards, and it is a fair inference from the 
evidence that it is ideal for cattle feeding with proper 
proportions of fertile productive bottom soil, hill pasture, 
river timber, and pasture. The evidence shows that 
it has been devoted to this adaptable use. The evidence 
also shows, since the interstate highway creates an in- 
accessible wall on the west side of this property, it will 
be impossible to get from one segregated parcel of the 
farm to the other except by way of an overpass located 
to the north of the Dillon farm which is over 1 mile north 
of the north line of the Dillon farm and considerably 
more from the southern or southeastern sections of the 
farm. The nearest interchange for entering or leaving 
the interstate is 4 miles north of the owner’s land. 

As foundation testimony for valuation, there is con- 
siderable evidence as to the value of the present and 
prospective available uses of the timber land for recre- 
ational purposes, including hunting rights. This timber 
land borders on the Platte River. Without objection, 
considerable testimony was received as to the value of 
this land as a part of the farm, as a recreational area, 
and for hunting rights. Its proximity to a large metro- 
politan area was noted in the evidence. Testimony was 
received that tracts of this timber land bordering on the 
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river had been rented for recreational and hunting pur- 
poses for substantial sums. We deem it significant here 
that all of the witnesses, including those of the State, 
assigned a high percentage of decrease in remainder 
value to the segregated portions of the timber land, 
both on the west and east sides of the interstate. One of 
the State’s witnesses fixed a 66% decrease in value on 
the eastern segregated portion of the timber land of 
approximately 28 acres. The estimates of the plaintiff’s 
witnesses varied from 75 to 87144%. The principal dif- 
ference as relates to the end figure of damage in this 
respect comes from the original value assigned to the 
property and not to the percentage of decrease. The 
original values placed on this property vary from $145 
per acre set by the witnesses for the State to the mini- 
mum of $175 set by the testimony of the witnesses for 
the plaintiff. The State also condemned three small 
strips of land for channel purposes, and took two tempo- 
rary easements for borrow pit purposes covering 14 
acres of land and two temporary easements for haul 
road purposes cutting across portions of the land using 
approximately 144 acres. On other available uses, there 
is also testimony that sand and gravel rights could be 
sold from the land. There was evidence that options for 
such use had been sold by the plaintiff in the past. 

We go now to the testimony as to valuation. As our 
original opinion in this matter noted, the evidence as 
to the value of the tract of land actually taken does not 
create much of a problem. There is less than a $2,000 
difference between the maximum estimate by the State’s 
witnesses and the minimum estimate of the plaintiff’s 
witnesses. Independent of the plaintiff and the plain- 
tiff’s son, whose testimony reached a much higher valu- 
ation of $47,200, we now summarize the testimony of the 
witnesses as to valuation by reducing testimony of 
the independent witnesses and the witnesses for the State 
in the following chart form: 
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Valuations Placed by Plaintiff’s Witnesses 


Gramlich Hogan Warren Hauschild 
Total Value Farm $ 113,490 $ 129,800 $ 119,840 $ 125,500 
Average Value Per Acre $ 206-10 $ 240 $ 230 $ 230 
Value Part Taken, 43A $ 11,492 $ 11,600 $ 12,775 $ 11,600 
Total Value Rem. Before $ 101,998 $ 118,200 $ 107,065 $ 113,900 
Total Value Rem. After $ 83,003 $ 97,125 $ 80,036 $ 94,850 
Total Value Rem. 
Damages $ 18,994 $ 21,075 $ 26,678 $ 19,050 


Rem. Damages Itemized 
Bottom Crop: 
Acres East of Hiway 


110 @ $ 35 100 @ $50 114 @ $70 79 @ $ 70 
Acres West of Hiway 
25 @ $150 25 @ $200 25 @ $262 25 @ $150 
By Reason of Borrow 
$ 1,110.50 $ 1,837.50 $ 1,500.00 
Cleared Land Damage 160 @ $ 35 
Timber Land 
Acres North of Hiway 
7 @ $100 35 @ $125 35 @ $1381 5 @ $100 
Acres South of Hiway 
30 @ $175 30 @ $150 
Hunting Rights Damage $ 4,000 $3,750 


(in add. land) 
The two witnesses for the State testified as to these 
items as follows: 


Ewing Davis 
Total Value Farm $111,000 $116,800 
Value Part Taken, 43A $ 8,075 $ 9,600 
Total Value Rem. Before $102,925 $107,200 
Total Value Rem. After $ 92,700 $101,200 
Total Value Rem. Damages $ 10,225 $ 6,000 
Rem. Damages Itemized 
Bottom Crop: 
Acres East of Hiway No Dam. 
Acres West of Hiway 30 @ $50 
Timber Land 
Acres North of Hiway 10 @ $45 
Acres South of Hiway 29 @ $95 
Hunting Rights Damage Considered 


It is obvious from an inspection of the above chart 
that material differences in the final opinion as to the 
damages to market value arose, not only because of dif- 
ferences in opinion as to the effect on market value of 
the taking as it related to the remainder, but that there 
were material differences as to opinion as to the orig- 
inal value of the remainder. We observe that there is 
only a $1,200 difference in valuation between the four 
plaintiff's witnesses as to the total value of the 43.13 
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acres actually taken. There is approximately a $1,600 
difference in opinion as to the State’s witnesses on this 
point. We observe that in fixing the total value of the: 
remainder damages, there was a $2,100 difference, or 
less, in the opinions of Gramlich, Hogan, and Hauschild. 
We observe further the difficulty in determining re- 
mainder damage on the part of the State’s witnesses be- 
cause there was a $2,225 discrepancy in their opinions 
as to remainder valuation. From the chart that we have 
included in this opinion and the chart marked as “Chart 
B” in the State’s reply brief, the highest valuation of the 
State’s witnesses as to remainder, $10,225, included no 
specific allowance for the remainder damage as to many 
material items that were considered important by all 
of the other witnesses including the State’s witness, 
Davis. 

We also observe that in the opinion as to original 
valuation of the total value of the farm that one of the 
State’s witnesses, Davis, testified to a valuation of over 
$3,000 beyond the testimony of Gramlich, a witness for 
the plaintiff and one of the appraisers in county court. 
On the other hand, Ewing, who testified for the State, 
placed an original valuation of $111,000 on the whole 
farm while Hogan placed a total valuation for the plain- 
tiff of $129,800. One of the State’s witnesses testified 
to approximately 80% more remainder damage than 
the other State witness. Comparative discrepancies are 
observable in many other areas from an inspection of the 
chart summarizations in this opinion. We make these 
observations only for the purpose of demonstrating the 
difficulty of and the peculiar function of the jury in a 
case of this type to evaluate the weight and credibility 
of the testimony. The jurors came from the local com- 
munity. Prior to the taking of the testimony, they 
visited and saw the premises in question. Their in- 
tegrity or qualifications are not questioned or challenged 
in any nature whatsoever. The State does not suggest 
that the verdict was the result of passion or prejudice 
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in any respect. The range of damage which was testi- 
fied to by the witnesses for the plaintiff, plaintiff and 
son excluded, was from approximately $30,000 to $39,000. 
The three lowest of the plaintiff’s witnesses testified as 
to a range varying from about $30,000 to $32,775. 

Confronted with this situation, we feel that we should 
adhere to the rules recently announced in Connor v. 
State, ante p. 140, 120 N. W. 2d 916. In that case, al- 
though the type of land condemned was different in 
nature, the range of valuation was from $23,650 to 
$97,264.71. The amount of the verdict sustained by 
the court was $68,149.62. As in the present case, the 
instructions, competency, and foundation for the wit- 
nesses’ testimony were not questioned. As here, there 
was no error in the trial that could be asserted as prop- 
erly related to error in the amount of the verdict. In 
the Connor case, supra, we said: “In Langdon v. Loup 
River Public Power Dist., 144 Neb. 325, 13 N. W. 2d 168, 
it was pointed out that in a condemnation action the 
weight and credibility of testimony of either lay or 
expert witnesses regarding value of land taken or value 
of remainder immediately before and immediately after 
taking is for the jury. * * * In Medelman v. Stanton- 
Pilger Drainage Dist., 155 Neb. 518, 52 N. W. 2d 328, it 
was said: ‘Under ordinary circumstances expert opin- 
ion evidence is to be considered and weighed by the 
triers of fact like any other testimony.’ ” 

In the Connor case, supra, we affirmed our holding 
giving significance to the peculiarly local nature of 
damages sustained in a condemnation action when we 
said: “As to the attitude to be taken by this court on 
review of the verdict of a jury in a condemnation action, 
it was said in Kennedy v. Department of Roads & Irri- 
gation, 150 Neb. 727, 35 N. W. 2d 781: ‘The amount of 
damages sustained by a landowner for a right-of-way 
condemned across his land is peculiarly of a local nature 
to be determined by a jury and this court will not or- 
dinarily interfere with the verdict if it is based upon 
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the testimony. * * * When the evidence is conflicting, 
the verdict of the jury will not be set aside unless it is 
clearly wrong.’” 

Significant here also is the following statement from 
Phillips Petroleum Co. v. City of Omaha, 171 Neb. 457, 
106 N. W. 2d 727, quoting Churchill v. Beethe, 48 Neb. 
87, 66 N. W. 992, 35 L. R. A. 442, wherein it is stated: 
“It is now the settled law of the state that for all in- 
juries which may arise on account of the proper con- 
struction or future operation of an improvement, an 
adjoining proprietor must be compensated in the orig- 
inal condemnation proceedings.’ ” 

In this case, as in the Connor case, supra, much of 
the attack now presented by the State in its brief is 
directed towards the incompetency of much of the evi- 
dence presented. As we have pointed out, there is very 
little merit to this argument as an original matter, but in 
any event, this contention cannot be considered. In dis- 
posing of this same contention in the Connor case, supra, 
our court said as follows: ‘“ ‘Where testimony is offered 
and admitted in evidence without objection being made 
thereto, error cannot be predicated thereon on appeal. 
The rule applies to the district court when reviewing its 
own proceedings on motion for a new trial.’ See, also, 
Pongruber v. Patrick, 157 Neb. 799, 61 N. W. 2d 578; 
Fuss v. Williamson, 159 Neb. 525, 68 N. W. 2d 139; Gain 
v. Drennen, 160 Neb. 263, 69 N. W. 2d 916; Borsen v. 
Moskowitz, 163 Neb. 223, 79 N. W. 2d 178; Maska v. 
Stoll, 163 Neb. 857, 81 N. W. 2d 571; Hilligas v. Farr, 171 
Neb. 105, 105 N. W. 2d 578; Law v. Gilmore, 171 Neb. 
112, 105 N. W. 2d 595; Haith v. Prudential Ins. Co., 171 
Neb. 281, 106 N. W. 2d 169; Barker v. Wardens & Ves- 
trymen of St. Barnabas Church, 171 Neb. 574, 106 N. W. 
2d 858.” 

The qualifications and competency of all of the wit- 
nesses, including the experts, are not challenged and 
must be regarded as sufficient and nothing appears the 
effect of which is to challenge their credibility. We 
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observe the complete absence of testimony of any local 
witnesses on behalf of the State. The evidence as to 
valuation is conflicting, as usual, in this type of case 
and the jury’s verdict here reflected a consideration 
of the fact that damages of this type are peculiarly local 
in nature, and the valuation it fixed is clearly within 
the reconcilable range of testimony of the local witnesses. 

Our original opinion in this matter was devoted al- 
most. entirely to the evidence relating to the decrease 
of the farm productivity of the remainder of the prop- 
erty. By definition, remainder land not actually taken 
by the condemner is not usually physically affected with 
respect to its soil productivity. The test is market value 
and not diminution in the productivity of the land ex- 
cept insofar as it bears upon what effect it would have 
upon what a willing purchaser would pay and a willing 
seller would sell. In the early history of the develop- 
ment of the law of eminent domain, value damage to 
remainder land was not compensated. This rule has 
long since been changed. The true test is the effect of 
the severance on market value at the time of the tak- 
ing. This, in turn, is based upon all of the inconven- 
iences caused by the severance as they might affect a 
prospective purchaser and the effect of the severance 
upon every available, reasonable, and probable future 
use of the property, as they relate to the market value 
of the remainder of the property considered as a unitary 
whole. The items of inconvenience as to the present 
use of the remainder may not be added together by a 
landowner and be recovered separately as damages. 
Conversely, the condemner may not separate them out 
and individually itemize them for the same purpose. 
They are significant only for. the formulation of a basis 
of an opinion as to the market value of the total unit 
of the property as before and after the taking. With- 
out objection, either in the trial court or here by the 
State, the trial judge properly instructed the jury in 
part as follows: “In fixing the damages sustained by 
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the landowner in consequence of the appropriation or 
injury of such owner’s property for a public use there 
may be taken into account every nonspeculative element 
of inconvenience, annoyance and disadvantage result- 
ing from the improvement, which would influence an 
intending purchaser’s estimate of the market value of 
such property, including damages, if any, resulting from 
the physical severance of the land into separate tracts 
and the manner of access thereto and from interference 
with recreational facilities, not by adding them together 
item by item or allowing them as such but such elements 
should be considered in determining the extent that, 
taken as a whole, they detract from the market value of 
the remaining property.” (Emphasis supplied.) 

We have reviewed the evidence. The value of the 
land actually taken is not in material dispute. We have 
reviewed the actual, available, and prospective uses of 
this land both separately and as a whole, and the actual 
presently proved inconveniences and decreases in pro- 
ductivity for which the land is now being used. We 
note the diagonal splitting of the basic part of the farm 
structure, including the non-access feature of the inter- 
state. We have reviewed the opinion differences as to 
both original valuation and valuation of the remainder. 
We have noted the relationship of all of these factors 
as to its effect on the future development of this unit 
of land as to available and prospective uses. Mere 
lack of proof of a change in the productivity of the re- 
mainder for the use to which it is now devoted could 
not lead us to a conclusion that the findings of the 
board of appraisers, the jury, and the trial judge were 
clearly wrong. 

The trial of this case appears to have been conducted 
without error. It was based on conflicting, competent, 
and material testimony received almost without objec- 
tion. The plaintiff landowner has only one day in 
court and all damages must be recovered within the 
limited perspective of the valuations fixed at the time 
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of the taking. It appears that the rights of the parties 
were carefully safeguarded by the trial judge in this 
case. 

This court does not have the function or power to sub- 
stitute its own judgment as to the merits of a case based 
upon competent and conflicting evidence in the place 
of the verdict of the jury and the judgment of the trial 
court. The verdict and the judgment should be and 
are hereby affirmed. 

AFFIRMED. 


Harry GEYER, APPELLEE, v. THE WALLING COMPANY, 
APPELLANT. 
122 N. W. 2d 230 


Filed June 21, 1963. No. 35430. 


1. Corporations: Bills and Notes. A corporation may draw or 
accept a bill of exchange for the purposes of its business. 

2. Bills and Notes. The trade acceptances involved herein were 
negotiable instruments. 

8. Corporations: Bills and Notes. Where a private corporation has 
power to issue negotiable paper and the officer or agent of the 
corporation by whom the instrument is executed, accepted, or 
endorsed has apparent authority to perform such act, the fact 
that he does not have actual authority or that the instrument 
was unauthorized is not a defense as against a bona fide holder 
of the instrument. 

4. Corporations. A corporation can act only by its agents, and the 
presumption is that an act pertaining to its ordinary business 
when performed by an officer who could ordinarily transact 
such business is legally done and is binding on the corporation. 

5. Bills and Notes: Trial. In a suit on an unpaid past-due nego- 
tiable instrument, it is error for the trial court to refuse a re- 
quest for a peremptory instruction in favor of the plaintiff 
where the uncontradicted evidence shows plaintiff to be a bona 
fide holder who purchased the instrument for value before 
maturity without knowledge of any infirmity therein or of facts 
indicating bad faith in taking it. 


Appeal from the district court for Douglas County: 
Pau. J. Garrotto, Judge. Affirmed. 
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Gaines, Spittler, Neely, Otis & Moore and William 
B. Woodruff, for appellant. 


Haney, Walsh & Wall, for appellee. 


Heard before WHITE, C. J., CARTER, MEsSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRoweEnr, JJ. 


SPENCER, J. 

This is an appeal by The Walling Company from a 
judgment entered on a verdict for Harry Geyer on three 
trade acceptances executed in its name by G. B. Abart, 
vice president. 

While other points are raised, the basic question in- 
volved herein is the authority of a vice president to 
execute trade acceptances for the defendant corporation. 

The Walling Company, defendant and appellee, which 
will hereinafter be referred to as defendant, is a manu- 
facturer’s representative for plant equipment used hy 
utility companies. R. A. Walling, its president, testified 
as follows with reference to his knowledge of the con- 
tract signed by G. B. Abart which resulted in the issu- 
ance of the trade acceptances: ‘“‘Q. At what point 
did you become aware of the contract entered into by 
Mr. Abart on behalf of the corporation with Aluma- 
Glo? A. As I recall, Gail (G. B. Abart) and Morris 
(Mr. Greer) came to me and told me about this product 
and I do quite a little traveling, so that I am not around 
all the time, and asked me what I thought about it and 
as I recall, my comment was that it seemed to be a little 
bit out of their particular line of effort, but I knew 
that we had problems in protective coating, protecting 
mechanical equipment, such as coating some of Gail’s 
stuff that stands out in the weather, and if they felt 
this was a product that would help them, that we 
could try it as far as I was concerned. I said we might 
take a look at it and try it.’ Page 9 line 6. ‘Q. Do you 
recall whether that was before or after Mr. Abart signed 
the contract? A. I couldn’t say specifically. I expect 
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it was before or about the same time. Q. And you 
authorized the entering into the contract or ratified it? 
A. I agreed before that if they felt it was a good thing 
that they could try it out, yes, and see what it looked 
like. I don’t recall if there was any discussion of a con- 
tract or anything at that time.’ Line 23. ‘Q. In any 
event, it was all right with you that they go ahead? 
A. As long as they didn’t expect me to sell it.’” 

G. B. Abart, who was a vice president and a director 
of the defendant, testified that he signed a contract 
with Aluma-Glo Corporation for the purchase of pro- 
tective coating for machinery. When he was questioned 
about the trade acceptances, Abart, who had a mechani- 
cal engineering degree from the University of Kansas, 
was extremely evasive. He could not remember sign- 
ing them, and while he did not deny the signature there- 
on was his signature, neither would he admit it was. 
The most he would say was that it looked like his 
signature. 

Harry Geyer, hereinafter referred to as plaintiff, filed 
the following request for admissions on April 24, 1961: 
“Comes now the plaintiff herein and requests the de- 
fendant to admit within ten days of the date of service 
hereof the truth of each of the following statements. 

“I That the signatures of G. B. Abart appearing on 
the originals of the Trade Acceptances, copies of which 
are attached to plaintiff’s Petition, are genuine. 

“II That on the date of signing the said original 
Trade Acceptances, the said G. B. Abart was Vice-Presi- 
dent of the Walling Company, a corporation. 

“III That the written words ‘The Walling Co.’ ap- 
pearing after the printed words ‘Buyer’s Signature’ on 
each of the said original Trade Acceptances were placed 
on the said Trade Acceptances by G. B. Abart. 

“IV That the written words ‘G. B. Abart V. P.’ ap- 
pearing after the printed words ‘By Agent or Officer’ 
on each of the said original Trade Acceptances were 
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placed on said Trade Acceptances by G. B. Abart.” 

Objections were filed by the defendant. After a 
hearing, the objections were overruled and the defend- 
ant was directed to make due answer to the questions 
submitted. No answers were ever supplied by the de- 
fendant. For the purposes of this case, the requests 
stand admitted. § 25-1267.41, R. R. S. 1943. 

The trade acceptance, payable January 15, 1960, is 
as follows: 

“ALUMA-GLO CORPORATION OF AMERICA 
1938 Harrison St. Hollywood, Florida 
No, ———-— 12 Nov. 1959 

To The Walling Co. 1514 Davenport, Omaha, Neb. 
On 15 January 1960 Pay to the order of ALUMA-GLO 
CORPORATION OF AMERICA Four-Hundred-Ninety 
& 47/100 -.__ Dollars ($490.47) 
The transaction which gives rise to this instrument is 
the purchase of goods by the acceptor from the drawer. 
ate at Omaha, Neb. on ) ALUMA-GLO 
ay te Ae CORPORATION 
Payable at Northside Bank Bank ) OF AMERICA 
Bank Location Omaha, Neb. ) By Joel S. Lewi 
Buyer’s Signature The Walling Co. ) y . pote 
By Agent or Officer G B Abart V. P. ) resident 

The other two are exactly the same except that one 
of them is payable February 15, 1960, and the other 
one is payable March 15, 1960, and is in the amount 
of $490.46. 

The evidence is undisputed that the plaintiff pur- 
chased the trade acceptances in good faith, in due course 
of trade, before they were due, for a valuable considera- 
tion, and without notice of any infirmities. They were 
endorsed to the plaintiff November 25, 1959, for full 
value less 6 percent discount. In other words, plain- 
tiff paid 94 percent of their face value for them. 

Section 62-156, R. R. S. 19438, provides as follows: 
“To constitute notice of an infirmity in the instrument, 
or defect in the title of the person negotiating the same, 
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the person to whom it is negotiated must have had 
actual knowledge of the infirmity or defect, or knowl- 
edge of such facts that his action in taking the instru- 
ment amounted to bad faith.” 

Section 62-157, R. R. S. 1943, is as follows: “A holder 
in due course holds the instrument free from any defect 
of title of prior parties, and free from defenses avail- 
able to prior parties among themselves, and may en- 
force payment of the instrument for the full amount 
thereof. against all parties liable thereon.” 

It appears to be defendant’s position that this trans- 
action is covered by section 62-123, R. R. S. 1943, which 
has been our law since 1905 and is as follows: “Where a 
signature is forged or made without authority of the 
person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or 
to give a discharge therefor, or to enforce payment 
thereof against any party thereto, can be acquired 
through or under such signature, unless the party against 
whom it is sought to enforce such right is precluded 
from setting up the forgery or want of authority.” 

Defendant in its brief argues as though the signatures 
to the trade acceptances were forgeries. This clearly is 
not the case. We interpret defendant’s argument to be 
that the signatures for the corporation were attached 
by an officer who did not have authority to execute the 
instruments, that it is covered by section 62-123, R. R. S. 
1943, and that it is not incumbent on the defendant to 
prove that plaintiff was not a holder in due course. We 
further assume that defendant’s position is that the 
plaintiff had notice of an infirmity because the notes 
were signed by a vice president on behalf of the corpo- 
ration, and were not accompanied by a corporate resolu- 
tion authorizng their execution. 

The 1909 case of Second Nat. Bank v. Snoqualmie 
Trust Co., 83 Neb. 645, 120 N. W. 182, in which a ver- 
dict was directed for the plaintiff, appears to be the only 
case considered by this court containing facts at all 
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similar to the instant case. In that case, a corporate 
promissory note was given, signed only by the secretary. 
The defense was that the person signing the note was 
not properly authorized to do so by the corporation. 
That case, at page 648, reads: ‘So far as the record dis- 
closes, none of the officers, nor all combined, were spe- 
cifically authorized to execute a negotiable instrument 
in its name. However, the power to contract necessarily 
involves the power to create a debt, and, as said by Mr. 
Justice Gordon in Watt’s Appeal, 78 Pa. St. 370, 391: 
‘A corporation, without such power would be a body 
without life, utterly effete and worthless.’ Richmond, 
F. & P. R. Co. v. Snead & Smith, 19 Grat. (Va.) 354, 
100 Am. Dec. 670. And the record being silent as to the 
agencies provided by defendant for the exercise of this 
very essential function, we must look to the facts in 
the particular instance unenlightened by information 
concerning its usual course of business in such 
transactions.” 

We held in that case that the holder of the instrument 
who took it before maturity without notice of any de- 
fect was a purchaser for value in due course of business. 
As suggested, the note was signed for the corporation 
by the secretary. This fact was not sufficient to re- 
quire the purchaser to make inquiry as to the secretary’s 
authority. We believe that decision is controlling on 
the facts herein. 

There is in the instant case no contention that the 
issuance of trade acceptances was an ultra vires act of 
the corporation. A corporation may draw or accept a 
bill of exchange for the purposes of its business. 4 Cook 
on Corporations (8th ed.), § 761, p. 3387. The nature of 
the corporation was such that the right to execute nego- 
tiable paper must be presumed in the absence of evi- 
dence otherwise. For cases holding trade acceptances 
in the form of the instant ones to be negotiable instru- 
ments, see cases on page 263, Beutel’s Brannan Nego- 
tiable Instruments Law (7th ed.). Defendant’s com- 
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plaint is that the plaintiff has not shown that the vice 
president had actual authority to execute the trade ac- 
ceptances on behalf of the corporation. Defendant, how- 
ever, does admit that the vice president did have au- 
thority to order merchandise and to execute purchase 
orders in the area in which he represented the corpora- 
tion. It is also admitted in the following testimony of 
the president of defendant corporation that Abart, the 
vice president, was specifically authorized to contract 
in this instance if he and a Mr. Greer were agreed that 
the product which was the subject of the trade accept- 
ances ‘was a good product and that we needed it in our 
business, that it was satisfactory with me for them to 
take a try at it.” 

This is not the usual case which reaches the courts 
where the vice president was contracting for his own 
benefit. In this instance, the vice president was con- 
tracting for the corporation on an item within his par- 
ticular area in the corporation with the knowledge and 
consent of the president of the corporation, which item 
at least two of the directors of the corporation, Abart 
and Greer, must have felt was beneficial to the corpora- 
tion. Further, the plaintiff paid full value for the in- 
struments, before maturity, in good faith, and without 
notice of any infirmity. 

We find this case is within the ambit of the holding 
in Second Nat. Bank v. Snoqualmie Trust Co., 83 Neb. 
645, 120 N. W. 182. We find nothing in the evidence 
which required an investigation by the plaintiff to ascer- 
tain whether the execution of the trade acceptances was 
authorized. The general rule in other jurisdictions is 
stated in 10 C. J. S., Bills and Notes, § 506h, p. 1116, as 
follows: ‘Where a private corporation has power to 
issue negotiable paper * * * and the corporation’s offi- 
cer or agent by whom an instrument was executed, ac- 
cepted, or indorsed had apparent authority to perform 
such act, the fact that such officer or agent did not have 
actual authority to perform such act, or that the instru- 


VoL. 175] JANUARY TERM, 1963 463 
Geyer v. The Walling Co. 


ment was unauthorized, although not absolutely pro- 
hibited by statute, for the particular purpose for which 
it was executed, accepted, or indorsed, or that the pro- 
ceeds were misapplied or misappropriated by such offi- 
cer or agent, is not a defense as against a bona fide 
holder of the instrument, the theory being that such 
holder has the right to presume that the instrument was 
issued under circumstances which gave the requisite 
authority.” 

To hold as defendant contends would be to put a 
strained construction on the Negotiable Instruments Act. 
It would also require us to overrule Second Nat. Bank 
v. Snoqualmie Trust Co., supra, which has been the 
law of this jurisdiction since 1909. To require one pur- 
chasing commercial paper, which is regular on its face 
and for which full value is paid, to first investigate the 
charter of the issuing corporation to ascertain the au- 
thority of the officer who has apparent authority to con- 
tract, at the very least would unduly burden commercial 
transactions. We do not believe that where a trans- 
action appears regular on its face that a purchaser for 
value is bound at his peril to be suspicious. 

This determination is not without support in several 
Nebraska cases involving principal and agent, which, 
while not analogous, at least indicate support for the 
principle involved. An act of an agent, although with- 
out actual authority from his principal, may be with 
such apparent authority as to bind the principal. Union 
Pacific R. R. Co. v. Gregory Coal Co., 103 Neb. 421, 172 
N. W. 362. Such apparent authority of the agent can- 
not be extended or restricted by by-laws or other in- 
structions to the agent by the principal, in the absence 
of actual notice thereof. Sindelar v. Hord Grain Co., 
116 Neb. 776, 219 N. W. 145. 

In Barber v. Stromsberg-Carlson Telephone Mfg. Co., 
81 Neb. 517, 116 N. W. 157, 129 Am. S. R. 703, 18 L. R. A. 
N. S. 680, we held: “The manager of sales of a manu- 
facturing corporation has power to direct and contract 
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in regard to the usual running business of selling its 
wares, and persons contracting with such corporation are 
not bound to know of a by-law thereof limiting the 
power of such manager to make the customary con- 
tracts.” In that case, the by-laws required all contracts 
to be executed by the president when authorized to do 
so by the board of directors. We said as follows: “The 
rule that, where the charter provides that a corporate 
contract shall be signed by certain officers, instruments 
not so signed are unenforceable, is so harsh and incon- 
venient that it has been widely departed from and prac- 
tically abandoned. 2 Cook, Corporations (5th ed.), sec. 
725. Persons contracting with corporations are not 
bound to know of a by-law limiting the power of the 
agent to make the customary contracts appertaining to 
the business he is authorized to transact. 2 Cook, Cor- 
porations (5th ed.), sec. 725.” A corporation can act 
only by its agents, and the presumption is that an act 
pertaining to its ordinary business when performed 
by an officer who could ordinarily transact such busi- 
ness is legally done and is binding on the corporation. 
See Electronic Development Co. v. Robson, 148 Neb. 
526, 28 N. W. 2d 130. 

At the conclusion of the evidence, plaintiff moved 
for a directed verdict because the uncontradicted evi- 
dence showed plaintiff to be a holder in due course. This 
was overruled. Plaintiff then tendered an instruction 
requesting a directed verdict. This the court refused 
to give. The court submitted the question of whether 
plaintiff was a holder in due course to the jury as well 
as the question of the execution of the instruments and 
the authority of the vice president to execute them for 
the corporation. It was stipulated that at the time the 
trade acceptances were presented at the bank they were 
dishonored. The jury rendered a verdict for the plain- 
tiff. There is no error in this record of which the de- 
fendant can complain. 

The plaintiff’s motion for a directed verdict should 
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have been sustained. It is the law of this jurisdiction 
that in a suit on an unpaid, past-due negotiable instru- 
ment it is error for the trial court to refuse a request 
for a peremptory instruction in favor of plaintiff where 
the uncontradicted evidence shows plaintiff to be a bona 
fide holder who purchased the instrument for value 
before maturity without knowledge of any infirmity 
therein or of facts indicating bad faith in taking it. See, 
Piper v. Neylon, 88 Neb. 253, 129 N. W. 277; Minden 
State Bank v. Sawin, 113 Neb. 691, 204 N. W. 793. 

For the reasons given, the judgment of the trial court 
should be and hereby is affirmed. 

AFFIRMED, 


G. BarTuine & Co., A PARTNERSHIP, APPELLANT, V. HARRIS 
TRUCK LINES, INC., A CORPORATION, ET AL., APPELLEES. 
122 N. W. 2d 243 
Filed June 21, 1963. No. 35435. 


Insurance. A contract of insurance which is plain and unambigu- 
ous as to its meaning must be enforced according to its terms 
the same as any other contract. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Eisenstatt, Lay, Higgins & Miller and Larry T. Reida, 
for appellant. 


Nelson, Harding & Acklie and Charles F. Noren, for 
appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 
This action as commenced was by petition of G. 
Bartling & Co., a partnership, plaintiff, appellant here, 
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against Harris Truck Lines, Inc., a corporation, defend- 
ant, denominated an appellee here, for the recovery of 
past-due and owing premiums in the amount of $1,113.51 
on an insurance policy issued by the plaintiff to this de- 
fendant. The defendant filed a special appearance on 
the ground that no sufficient personal service was had 
en this defendant. The special appearance was never 
ruled upon. The record discloses however, and the 
parties agree, that the court never did obtain jurisdic- 
tion over the person of this defendant. It was never 
therefore anything more than a nominal party defendant. 

Thereafter the plaintiff filed an amended petition 
which included by reference the allegations of the orig- 
inal petition and in addition pleaded a cause of action 
against one John Seib, who is the only defendant over 
whom or which, by agreement of all parties, the court 
ever obtained jurisdiction. He is designated as defend- 
ant and appellee, and is the only appellee subject to the 
jurisdiction of the court. As was true of the cause of 
action pleaded against Harris Truck Lines, Inc., this 
one was for past-due premiums in the amount of $501.69 
on an insurance policy. This cause of action was based 
on a transaction entirely separate from the one on which 
the first one was pleaded. It related also to an en- 
tirely different policy of insurance. 

Thereafter Seib entered a voluntary appearance in 
the action in which he denied all of the allegations of 
the petition except that he had on October 30, 1959, 
purchased policies of insurance from the plaintiff. 

He also filed a counterclaim the substance of which, 
to the extent necessary to state here, is that on the 
basis of deposits made for insurance premiums and on 
account of debits and credits between him and the plain- 
tiff, the plaintiff is indebted to him in the amount of 
$3,572.79 for which amount he prays judgment together 
with interest, attorney’s fees, and costs. 

The plaintiff filed a reply which is in pertinent sub- 
stance a general denial. 
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The next step was a motion by the plaintiff for a 
summary judgment against the defendants. On the 
same day the defendant John Seib filed a motion for 
summary judgment against the plaintiff. 

Thereafter a stipulation of facts was filed. Attached 
thereto were a number of exhibits the authenticity of 
which was approved. It also contained factual state- 
ments to all of which the parties agreed. This stipula- 
tion was signed on behalf of the plaintiff by its attorneys, 
on behalf of Seib by his attorneys, and on behalf of 
Harris Truck Lines, Inc., by its attorneys. The same 
attorneys represented Seib and Harris Truck Lines, Inc. 

By this stipulation it is agreed effectually that the 
court was without jurisdiction of Harris Truck Lines, 
Inc. It is further agreed that Seib should assume all of 
the rights, duties, and liabilities of Harris Truck Lines, 
Inc., under the insurance policy issued to it by the 
plaintiff which provides the basis for plaintiff’s first 
cause of action. The language of the assumption is as 
follows: ‘“* * * that for the purposes of this case, and 
only this litigation, defendant John Seib shall assume 
all of the rights, duties and liabilities of defendant 
Harris Truck Lines, Inc.” 

This first cause of action is predicated upon the true 
meaning and application of the contract of insurance 
issued to Harris Truck Lines, Inc., by the plaintiff and 
particularly the following provision: “If the named in- 
sured cancels, earned premiums shall be computed in 
accordance with the customary short rate table and pro- 
cedure. If the Company cancels, earned premiums shall 
be computed pro rata. Premium adjustment may be 
made at the time cancellation is effected and, if not 
then made, shall be made as soon as practicable after 
cancellation becomes effective.” 

By the stipulation it is agreed substantially that the 
assumption relates to policy No. 211039 which was 
issued to Harris Truck Lines, Inc., by plaintiff and was in 
force for approximately 5144 months after which it was 


468 NEBRASKA REPORTS [ Vou. 175 
G. Bartling & Co. v. Harris Truck Lines, Inc. 


canceled by the plaintiff, and under which, if its terms 
may properly be interpreted and applied as the plain- 
tiff contends they should be, there is an indebtedness 
which was due from Harris Truck Lines, Inc., to plain- 
tiff in the amount of $1,093.51. 

It is further substantially agreed that if the policy 
may be properly interpreted and applied as Seib con- 
tends it should be, Harris Truck Lines, Inc., is entitled to 
a refund of premiums from the plaintiff in the amount of 
$3,629.88. 

It is further substantially agreed that if this claimed 
obligation of the plaintiff in favor of Harris Truck Lines, 
Inc., is valid, then the plaintiff is entitled to have the 
amount reduced by $501.69, an amount admittedly owed 
by Seib to the plaintiff as a balance of premiums due on 
a different and entirely unrelated insurance policy, the 
effect of which would be that Seib would be entitled to 
a recovery against the plaintiff in the amount of $3,128.19. 

The case was tried to the court on the basis of the 
pleadings referred to herein, the stipulation which has 
been summarized, and the respective motions for sum- 
mary judgment. 

In the light of the procedural complications in the 
seriatim statement of the case it is deemed advisable 
to state it in comprehensive essence as submitted to 
the district court. In actuality it became, under the 
pleadings, proceedings, and the stipulation which has 
been referred to, an action by the plaintiff against John 
Seib as defendant for premiums due on an insurance 
policy. The amount involved was $501.69 and it was 
stipulated that this amount was due and owing. The 
plaintiff claimed a right of recovery for premiums due 
from Harris Truck Lines, Inc. -Harris Truck Lines, Inc., 
however, never became a party to this action. It as- 
serted overpayment of premiums on its insurance policy 
which had been canceled by the plaintiff. It, in effect, 
assigned its claim for overpayment of premiums to Seib 
and Seib asserted this assigned claim against the plain- 
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tiff. Seib, along with the assignment from Harris Truck 
Lines, Inc., assumed the obligation of Harris Truck 
Lines, Inc., to pay the plaintiff whatever, if anything, 
was due and owing to it on account of unpaid premiums 
on the policy which had been canceled. 

At the conclusion of the trial the motion of the de- 
fendant Seib for summary judgment was sustained and 
judgment was rendered in his favor and against the 
plaintiff for $3,128.19, which was the stipulated amount 
of $3,629.88, the claim of the Harris Truck Lines, Inc., 
less the amount of $501.69 due to plaintiff from Seib. 
Motion for new trial was duly filed by the plaintiff 
which was overruled. From the judgment and the order 
overruling the motion for new trial the plaintiff has 
appealed. 

Four assignments of error are set forth in the brief 
but the determination must depend upon whether or not 
the district court properly interpreted and applied the 
provisions of the insurance policy issued by the plain- 
tiff to Harris Truck Lines, Inc. If it did, the judgment 
is correct, but if it did not, then the plaintiff is entitled 
to judgment on its motion for summary judgment against 
Seib for $1,093.51 on the Harris Truck Lines, Inc., ac- 
count, and for $501.69 on his own obligation. The com- 
putations as such are not in dispute. 

The appeal has not come to this court accompanied 
by a bill of exceptions, but on a case stated. This case 
stated embodies by reference all of the essential facts 
contained in and referred to in the stipulation which was 
submitted to the district court on the trial of the case. 
In particular it contains reference to and identifies the 
insurance policy with the clauses therein and the en- 
dorsements thereon which require consideration and on 
the meaning of which the rights of the parties depend. 

The policy of Harris Truck Lines, Inc., was effective 
from October 13, 1959, and by its terms, until canceled. 
It has no fixed expiration date. By the terms of the 
policy it was agreed that the minimum premium for each 
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12-month period should be $32,750. This was later 
modified by increasing it to $33,750 for each 12-month 
period, and further modified by providing that the min- 
imum premium for the first 12-month period should be 
$23,500. 

The policy, by its conditions, further provided as fol- 
lows with reference to premiums thus declared: “The 
premium stated in the Declarations is a premium de- 
posit only. Upon termination of this policy or at the 
end of each policy period, the earned premium shall 
be computed in accordance with the Company’s rates and 
rating plans applicable to this insurance. If the pre- 
mium so determined is greater than the advance pre- 
mium the named insured shall immediately pay the dif- 
ference to the Company and if less the Company shall 
credit the difference to the premium account of the 
named insured.” 

It becomes clear from this and what has been pointed 
out that this had no reference to premium rate to be 
charged but only to the annual premium deposit and 
the computation and adjustment required at the end 
of each policy period of 12 months. Thus, as applied 
to this case, since the matter involved was within the 
first year, the minimum premium required was $23,500. 

The policy, by endorsement No. 1, declares the rate 
of premium as follows: “The actual premium for this 
policy shall be $3.75 for each $100.00 of Gross Revenue 
as herein defined which shall be distributed as follows: 
* * *” That which follows is a declared pattern for 
determination of the elements to be considered in ar- 
riving at what should be regarded as gross revenue and 
the amounts attributed thereto. Thus Harris Truck 
Lines, Inc., was obligated to pay $3.75 as a premium on 
each $100 of gross revenue, and there is nothing to in- 
dicate that this was not a continuing obligation over 
each 12-month period. 

The insurance policy, by item No. 4 of its declarations, 
contains the following: “Gross Revenue Rate—On or 
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before the 20th of each calendar month while this policy 
is in force the named insured shall render to the Com- 
pany a statement showing the gross revenue, whether 
or not collected, derived from the use of all automobiles 
owned, hired or used by the named insured during the 
preceding calendar month. The premium for each such 
calendar month shall be computed on said statement at 
the rate of $3.75 per $100.00 of gross revenue, the pre- 
mium to be payable to the Company forthwith.” 

This provision has no relation to policy periods. It 
leaves the periods at 12 months each. It provides only 
for monthly accounting periods and dates for monthly 
payments of premiums. It provides for payments of 
premiums forthwith. It is true that premium rate is 
mentioned but there is nothing in it to indicate a de- 
parture from the ultimate charge which is exacted 
under the policy for the designated 12-month periods. 

It is however apparently on the basis of this provision 
of the policy that Seib relies to sustain the judgment 
which has been rendered in his favor. The insistence in 
the brief is that “the intent of the parties clearly indi- 
cates a month-to-month policy based on monthly gross 
revenue premiums to which the pro-rata clause applies,” 
and that the designation of 12-month periods has no con- 
trolling significance. 

If this contention is correct then, taking for granted 
the agreed-to computation of the parties and the inter- 
pretation of the policy provision relating to cancellation 
contained herein, Seib would be entitled to the judgment 
rendered in his behalf in this case. The contention how- 
ever may not be sustained. It is negatived by the spe- 
cific terms of the policy, the meaning of which is clearly 
and specifically stated. 

The provision upon which Seib relies, which is quoted 
herein, is within what is termed a declaration of the 
policy. As to it, by a condition of the policy, which 
condition is also quoted herein, it is stated: “The pre- 
mium stated in the Declarations is a premium deposit 
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only.” This is followed by other language which makes 
it further clear that reference to policy premium period 
was not intended and there was nothing from which it 
could be presumed. The policy of insurance is one 
which is controlled by the rule of construction stated 
as follows.in Adolf v. Union Nat. Life Ins. Co., 170 Neb. 
38, 101 N. W. 2d 504: “A contract of insurance which 
is plain and unambiguous as to its meaning must be en- 
forced according to its terms the same as any other 
contract.” 

It follows further, in the light of this interpretation 
of the policy of insurance issued to Harris Truck Lines, 
Inc., the stipulation of the parties, and the case stated, 
that the plaintiff is entitled to judgment against John 
Seib for $501.69, the admitted balance due for premium 
on his own policy of insurance, and for $1,093.51, for the 
claimed unpaid pro rata premium on the policy of in- 
surance issued by plaintiff to Harris Truck Lines, Inc. 

This is true since, as is made clear by the stipulation 
signed by all of the parties and the case stated, the only 
matter in actual controversy was that of whether the 
theory of the plaintiff or that of Seib furnished the basis 
for pro rata computation of premiums on the Harris 
Truck Lines, Inc., policy in the event of cancellation. 

The computation was not left open for consideration. 
The parties stipulated and agreed that if this question 
should be decided in favor of plaintiff its judgment 
would be for these stated amounts and for these pur- 
poses, but that if it should be decided in favor of Seib, 
he would be entitled to the benefit of $3,629.88 for pre- 
miums in excess of earned premiums on the policy 
which was issued to Harris Truck Lines, Inc. Thus if 
Seib was entitled to recover it would be in the amount of 
$3,128.19. The parties agreed that the successful party 
should be entitled to interest at the rate of 6 per cent 
per annum from April 7, 1960, to the date of judgment. 

In the light of the conclusions reached herein the 
judgment of the district court in favor of Seib is re- 
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versed except that portion whereby it is adjudged that 
he is indebted to the plaintiff in the amount of $501.69 
due as premiums on the policy of insurance issued to 
him by the plaintiff, and the cause is remanded to the 
district court with directions to render judgment in 
favor of the plaintiff on its causes of action, on the one 
for $501.69 and on the other for $1,093.51, with interest 
as agreed to by the parties, and for costs. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


InN RE ESTATE OF HOMER L. BUELL, DECEASED. 
EVERETT SATTERFIELD, APPELLANT, V. ESTATE OF HOMER 


L. BUELL, DECEASED, APPELLEE. 
122 N. W. 2d 247 


Filed June 21, 1963. No. 35445. 


1, Executors and Administrators: Appeal and Error. A claimant 
who appeals from a judgment of the county court disallowing a 
claim against the estate of a deceased person is required to file 
a petition in the district court within 50 days from the date 
of the rendition of the judgment in the county court. § 27-1306, 


R. R. S. 1948. 

2. If the claimant fails to file a petition within 
50 days from the date of the rendition of the judgment in the 
county court, he shall be nonsuited unless the court on good cause 
shown shall otherwise order. § 27-1307, R. R. S. 1943. 

3. It is a question of fact as to whether good 


cause has been shown to permit such a petition to be filed out 
of time. Ordinarily, this court will not disturb the finding and 
judgment of the district court on that issue in the absence of a 
showing of an abuse of discretion. 


Appeal from the district court for Rock County: 
WILLIAM C. SMITH, JR., Judge. Affirmed. 


Robert V. Hoagland, for appellant. 
Julius D. Cronin and Edward E. Hannon, for appellee. 


Heard before Wuitz, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 
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BosLauGu, J. 

Everett Satterfield, the appellant, filed a contingent 
claim in proceedings to administer the estate of Homer 
L. Buell, deceased. Objections to the claim were filed 
by Bernard T. Buell, the executor of the estate of the 
deceased. The claim was disallowed by the county court 
on March 27, 1962. A transcript and a bond on appeal 
were filed in the district court on April 13, 1962. 

On July 20, 1962, the executor filed a motion in the 

district court to dismiss the appeal because the appellant 
had failed to file a petition in the district court within 
50 days from the date of the rendition of the judgment 
in the county court. On July 24, 1962, without obtaining 
prior leave of court, the appellant filed a petition on 
appeal in the district court. The district court sustained 
a motion to strike the petition on appeal and dismissed 
the appeal. The-.appellant’s motion for new trial was 
overruled and he has appealed to this court. 
' A claimant who appeals from. a judgment of the 
county court disallowing a claim against the estate of 
a deceased person is required to file a petition in the 
district court within 50 days from the date of the ren- 
dition of the judgment in the county court. § 27-1306, 
R. R. S. 1943; In re Estate of Myers, 152 Neb. 165, 40 N. 
W. 2d 536. If the claimant fails to file a petition within 
50 days from the date of the rendition of the judgment 
in the county court, he shall be nonsuited unless the 
court on good cause shown shall otherwise order. § 
27-1307, R. R. S. 1943. It is a question of fact as to 
whether good cause has been shown to permit such a 
petition to be filed out of time. Ordinarily, this court 
will not disturb the finding and judgment of the dis- 
trict court on that issue in the absence of a showing of 
an abuse of discretion. Leu v. Swenson, 174 Neb. 591, 
119 N. W. 2d 68. 

The evidence in this case consists of the transcript of 
the proceedings in the county court, an affidavit of the 
attorney for the appellant, and a sworn statement of 
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the attorney for the executor. There is no substantial 
dispute concerning the facts. 

The judgment of the county court was entered on 
March 27, 1962. On April 2, 1962, the appellant’s attor- 
ney suffered a heart attack and did not return to his 
office until May 1, 1962. The 50 days expired on May 
16, 1962. On May 21, 1962, the appellant’s attorney 
wrote to the attorney for the executor suggesting that 
the case be tried upon the pleadings filed in the county 
court. On May 23, 1962, the attorney for the executor 
replied that he preferred that new pleadings be filed 
and stated that after a petition had been filed he would 
“thereupon promptly plead.” Nothing further of im- 
portance occurred until the motion to dismiss was filed 
on July 20, 1962. <A petition on appeal was not filed 
until July 24, 1962, 119 days after the judgment had 
been entered in the county court. 

The affidavit of the attorney for the appellant states 
that a backlog of work accumulated during his illness, 
and that during June 1962, the affiant advised the at- 
torney for the executor several times that a petition 
would be filed “soon thereafter.” The attorney for the 
executor stated that he asked the appellant’s attorney 
on May 16, 1962, if a petition had been filed, but that 
he did not recall any conversation with the appellant’s 
attorney in June concerning the filing of the petition. 
The appellant does not contend that at any time the at- 
torney for the executor agreed to waive objections to a 
petition being filed out of time. Consequently, the dis- 
pute concerning the conversations in June is of no 
importance. 

The-evidence in this case shows that the appellant’s 
attorney had recovered from his illness sufficiently to 
be able to return to his office on May 1, 1962, on at least 
a part-time basis. Thereafter, there was nothing that 
prevented him from preparing and filing the petition 
except the press of other matters. On May 21, 1962, 5 
days after the 50-day period had expired, the appellant 
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sought to obtain a stipulation that the matter be tried 
upon the pleadings filed in the county court. The at- 
torney for the executor replied promptly that he pre- 
ferred that new pleadings be filed. The appellant then 
made no effort to file a petition until more than 60 days 
later and after a motion to dismiss had been filed. The 
evidence in this case fails to show good cause which 
would require the district court to permit a petition to 
be filed out of time. 

The appellant argues that the executor is estopped 
from asking that the appeal be dismissed because of the 
failure of the appellant to file a petition in the district 
court within the time required by statute. The appel- 
lant contends that the letter of May 23, 1962, from the 
attorney for the executor was a representation that the 
executor would waive any objection to the failure of the 
appellant to file a petition within time. The letter 
contained no statement to that effect, but did state that 
the executor desired to dispose of the matter as soon 
as possible. The 50-day period had already expired 
and there is no evidence that the appellant changed his 
position in any way in reliance upon the alleged repre- 
sentation of the executor. 

The letter from the attorney for the executor stated 
that he would promptly plead after a petition had been 
filed and that he wanted to dispose of the matter as 
promptly as possible. This letter could not justify an 
assumption by the appellant that the executor had no 
objection to a further 60-day delay. 

The judgment of the district court is correct and it 
is affirmed. 

AFFIRMED. 
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GAIL PRUITT, APPELLANT, v. MCMAKEN TRANSPORTATION 


Co., ET AL., APPELLEES. 
122 N. W. 2d 236 


Filed June 21, 1963. No. 35473. 


1. Trial. Courts must apply a rigid test to explanations offered 
for previous omissions when material facts are elicited for the 
first time in a subsequent hearing. 

2. Trial: Evidence. Triers of fact are not compelled to accept as 
absolute verity every statement of a witness not contradicted by 
direct evidence. The persuasiveness of direct evidence may be 
destroyed even though uncontroverted by direct testimony. 

38. Workmen’s Compensation. To entitle plaintiff to recover, he 
must sustain the burden of proof by a preponderance of the 
evidence that he suffered an accident arising out of and in the 
course of his employment. 

Mere exertion which is no greater than that ordinarily 
incident to the employment cannot of itself constitute an 
accident. 

5. ———. Even if exertion, combined with preexisting disease or 
injury, produced the disability, it does not constitute a com- 
pensable accidental injury. 

A compensation award cannot be based on possibilities 
or probabilities but must be based on sufficient evidence that 
the claimant incurred a disability arising out of and in‘the course 
of his employment. 
The rule of liberal construction of the Workmen’s Com- 
pensation Act applies to the law, not to the evidence offered to 
support a claim by virtue of the law. The rule does not dispense 
with the necessity that the claimant shall prove his right to 
compensation by a preponderance of the evidence, nor does it 
permit a court to award compensation where the requisite proof 
is lacking. 


Appeal from the district court for Douglas County: 
JoHN E. Murpnuy, Judge. Affirmed. 


Cropper & Cropper, Weinberg & Fiedler, and Robert 
G. Decker, for appellant. 


Joseph H. McGroarty, Larry E. Welch, and Gross, 
Welch, Vinardi, Kauffman, Schatz & MacKenzie, for 
appellees. 


Heard before WHITE,.C. J., CARTER, Mressmore, YEAGER, 
SPENCER, BOSLAUGH, and BRoweEr, JJ. 
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-. SPENCER, J.. 

This is a proceeding under the Workmen’s Compan: 
sation Act. The appellant, Gail Pruitt, hereinafter called 
the plaintiff, was and since August 1959, had been an 
employee of the appellee, McMaken Transportation Co., 
hereinafter called the defendant. 

The action was first tried before one of the judges 
of the Nebraska Workmen’s Compensation Court. After 
dismissal, it was heard on rehearing before the court en 
banc and again was dismissed. On review by the dis- 
trict court, the judgment of the compensation court was 
affirmed and the proceeding was dismissed. Plaintiff, 
alleging the findings of fact are not supported by the 
evidence, perfected his appeal to this court where it is 
to be considered and determined de novo upen the rec- 
ord. § 48-185, R. R. S. 1943. 

Plaintiff for several years has had a history of back 
trouble. In 1954 he sustained an injury to his back and 
a myelogram was made but the results do not appear 
in this record. On November 2, 1959, he sustained a 
back injury when lifting a heavy roll of steel cable. 

In his original petition, plaintiff alleged that the 
injury of November 2, 1959, was aggravated on February 
17, 1961, when he picked up a box at defendant’s ter- 
minal. This resulted in his present disability. This 
petition, however, was amended at the hearing before 
the single compensation judge to allege that the sole 
cause of his disability was the alleged incident of Feb- 
ruary 17, 1961. 

Plaintiff was a dockworker in defendant’s employ on 
February 17, 1961. On that day, he was unloading 
cardboard boxes from a trailer. On the rehearing be- 
fore the court en banc, he testified: “Q- Can you give 
the Court more details concerning how you hurt your 
back? What you did, what you were doing? A-I was 
unloading a trailer, and unloading of the trailer, that is 
take the freight on and off and put it on the four-wheel 
cart and remove it from the trailer onto the dock, and I 
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was bent over lifting this one box. It weighs anywhere 
from 80 to 85 pounds, this box was a little heavier on 
one end than it was on the other and I turned and put 
it on the cart, I was in kind of a bind or a twist, and I 
got a pain across my back like as if somebody hit me 
with a board.” 

The box was about 3 feet long, 2 feet wide, and 2 
feet thick. In further describing what happened, the 
plaintiff testified: ‘“Q- Well, go through and tell the 
Court what motions you went through as you lifted the 
box, so the Court will have a complete understanding. 
A- Well, I kind of pulled the box back a little bit so 
I could kick it with my knees so I could get my hands 
underneath it, so I was a little bit off balance. There is 
no doubt about it, so I kicked it with my knees so I 
could get my fingers under it some way. I lifted it up 
like that and it was a bad floor in the trailer. Q- It 
was a bad floor? A- Yes. Q- How do you mean it was 
a bad floor, sand on it? A- No, there was just the normal 
dirt in the trailer as far as that goes, but it had bad 
spots in the floor. There was a few holes in it. Some 
of it had been repaired with plywood. Q- Do you know 
whether or not where the box was that you picked up, 
what the condition of the floor was there where you 
were standing? A- Well, this was a broken board. It 
wasn’t broken completely out, but when you stepped 
on it it would give. They put some awful heavy freight 
in those trailers and the floors don’t last too long. Q- 
Well, all right, now as you rose, just tell the Court 
exactly what happened. A- Well, I was standing on 
this weak board. It was broke, but it was still there. 
I sunk down init. I picked the box up. I was on a twist. 
I was a little bit off-balance. Q- All right, now which 
way did you turn? A- I turned to my right. The box 
was up against what would be my left-hand side of the 
trailer. You go into the trailer from the back.” Plain- 
tiff testified he did not slip, that he completed the move- 
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ment, and that he deposited the box on the four-wheel 
cart. 

Much of the record on rehearing is devoted to cross- 
examination about the fact that no mention was made 
of a loose or broken board in the trailer floor at the 
hearing before the one judge, nor does any such state- 
ment appear in the history given to the medical exam- 
iner. Plaintiff’s explanation for the omission is as fol- 
lows: “Q- You didn’t tell the Court or anybody about 
this until this minute, did you? A~ Nobody ever asked 
me about it before.” 

Included in the cross-examination is the following: 
“Q- I will ask you this again. ‘Q. You didn’t slip, trip, 
or fall or anything like that? A. No, sir.’ Now, you 
told me that, didn’t you? A- I didn’t slip, trip, or fall, 
no. Q- When I said, ‘You didn’t slip, trip, or fall, or 
anything like that,’ you didn’t feel that this board that 
you are talking about, had anything to do with this 
accident at the time, did you? A- Well, I didn’t really 
think about it. Q- And you don’t really think about 
it now, do you? A-Ido too. Q- When did it first come 
to your attention that that might have happened? A- 
After I read that. (The transcript of the first hearing.) 
Q- How long ago was it when you read this? A-I read it 
last week. Q- And that is the first time that you ever 
thought that this breaking of the board or I wouldn’t 
call it breaking of the board but the weak-board had 
something to do with this? A- I tried to rake my mind 
why they wouldn’t pay the doctor and hospital bill.” 

Plaintiff argues that the verity of the testimony should 
have been carefully weighed by the compensation court 
en banc and by the district court, since it was uncon- 
troverted, and that the apparent inconsistency because 
this testimony had not been previously elicited should 
be “instantly melted away by the warm breeze of an 
explanation.” The metaphor is very apt when we con- 
sider the hypnotic effect of a warm breeze. Courts must 
apply a rigid test to explanations offered for previous 
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omissions when material facts are elicited for the first 
time in a subsequent hearing. We do not deem it neces- 
sary to consider the applicability of the rule enunciated 
in Carranza v. Payne-Larson Furniture Co., 165 Neb. 
352, 85 N. W. 2d 694, and cases therein cited to deter- 
mine this case. We do, however, say that triers of fact 
are not compelled to accept as absolute verity every 
statement of a witness not contradicted by direct evi- 
dence. The persuasiveness of evidence may be destroyed 
even though uncontroverted by direct testimony. Klentz 
v. Transamerican Freightlines, Inc., 173 Neb. 53, 112 
N. W. 2d 405. 

Giving the plaintiff the full benefit of every infer- 
ence apparent in his revised testimony, it is evident that 
he has failed to prove a compensable accident arising 
out of and in the course of his employment, as defined 
by our law. 

Section 48-151, R. R. 8S. 1943, defines an accident as 
follows: ‘“(2) The word accident as used in this act 
shall, unless a different meaning is clearly indicated 
by the context, be construed to mean an unexpected or | 
unforeseen event happening suddenly and violently, with 
or without human fault, and producing at the time ob- 
jective symptoms of an injury.” Subsection (4) of this 
same section, so far as material herein, is as follows: 
““(4) The terms injury and personal injuries shall mean 
only violence to the physical structure of the body and 
such disease or infection as naturally results therefrom.” 

The law is well established in this jurisdiction that to 
entitle the plaintiff to recover he must sustain the burden 
of proof by a preponderance of the evidence that he 
suffered an accident arising out of and in the course of 
his employment. See Dworak v. City of Omaha, 172 
Neb. 209, 109 N. W. 2d 160. 

Has the plaintiff proved an accident arising out of 
and in the course of his employment? His testimony is: 
“Well, I was standing on this weak board. It was broke, 
but it was still there. I sunk down in it. I picked the 
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box up. I was on a twist. I was a little bit off-balance.” 
His foot sank before he started to lift. There was no 
unusual occurrence after he started lifting except the 
unexplained pain in his back. In the place where 
he was working, it was usual to twist the body to lift 
the box to the cart. Plaintiff, in his brief, suggests that 
the “sudden and violent sinking of the board” produced 
the injury. There is no testimony in this record that the 
sinking was sudden or violent, but only that the board 
did give when plaintiff stepped on it. Even so, plaintiff’s 
foot had come to rest and he was standing on the board 
before he started to lift. 

This appears to be a case where the exertion incident 
to his occupation resulted in the back difficulty. We 
are committed to the rule of law in this jurisdiction 
that mere exertion which is no greater than that ordi- 
narily incident to the employment cannot of itself con- 
stitute an accident. Green v. Benson Transfer Co., 173 
Neb. 226, 113 N. W. 2d 61. Even if exertion, combined 
with preexisting disease or injury, produced the disabil- 
ity, it does not constitute a compensable accidental in- 
jury. Hladky v. Omaha Body & Equipment Co., 172 
Neb. 197, 109 N. W. 2d 111. 

To hold for the plaintiff in this case would be to as- 
sume possibilities and probabilities which cannot be 
fairly drawn from the evidence. As we said in Ander- 
son v. Cowger, 158 Neb. 772, 65 N. W. 2d 51: “A com- 
pensation award cannot be based on possibilities or prob- 
abilities but must be based on sufficient evidence that the 
claimant incurred a disability arising out of and in the 
course of his employment.” 

Plaintiff argues that because the Workmen’s Com- 
pensation Act is remedial in nature and its purpose is 
to do justice to workmen, a liberal construction should 
be applied in determining whether there was an acci- 
dent arising out of and in the course of employment 
which would give rise to compensation. We have re- 
peatedly said that in this jurisdiction the rule of liberal 
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construction of the Workmen’s Compensation Act applies 
to the law, not to the evidence offered to support a claim 
by virtue of the law. The rule does not dispense with 
the necessity that the claimant shall prove his right to 
compensation by a preponderance of the evidence, nor 
does it permit a court to award compensation where the 
requisite proof is lacking. See Klentz v. Transamerican 
Freightlines, Inc., 173 Neb. 53, 112 N. W. 2d 405. 

For the reasons given, the judgment of the district 
court affirming the order of the compensation court in 
the dismissal of plaintiff’s petition was correct and is 


affirmed. 
AFFIRMED. 


WILLIAM F’, ELDER ET AL., APPELLANTS, V. THOMAS C., 


DOERR, APPELLEE. 
122 N. W. 2d 528 


Filed June 28, 1963. No. 35484. 


1. Constitutional Law. Every person possesses the legal right to 
acquire the absolute and unqualified title to every species of 
property recognized by law, with all rights incidental thereto, 
including the right to sell it at such price as he can obtain in 
fair barter. 

The right to engage in a lawful and useful occupation 
may be subjected to reasonable regulation in the public interest, 
even though it results in some degree of limitation of the 
rights of property. 

8. Automobiles: Usury. A dealer in automobiles may in good faith 
sell a car on time for a price in excess of the cash price with- 
out tainting the transaction with usury, though the difference 
in prices may exceed lawful interest for a loan. 

4. Sales: Usury. Whether or not a transaction is a bona fide time 
sale or the financing of the balance of a cash purchase price is 
a question of fact. 


5. In considering whether or not a transaction 
is a time sale made in good faith or a loan of money or the for- 
bearance of a debt, the court will look through form and exam- 
ine its substance. 

6. A transaction is not a valid time sale made 
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in good faith unless the seller informs the buyer at the time of 
the sale of the cash and time sale prices and gives the buyer the 
opportunity to choose the one he will accept. 

7. Usury. Where usury is established, the lender alone is the 
violator of the law and the borrower has no equitable duty to 
the lender with reference thereto. 

8. Interest: Usury. The Legislature may, in the exercise of the 
police power, fix maximum interest rates for the hire of money 
or the forbearance of debt. 

9. Interest. Interest is defined as the number of dollars that 
may be charged per year on one hundred dollars upon any loan 
or forbearance of money, goods, or things in action. 

10. Constitutional Law: Interest. Under Article III, section 18, 
Constitution of Nebraska, an act regulating interest on money 
must be general and not special; the act must be made by 
general law on a reasonable classification of persons or things. 

The price differential provided in section 45- 

305, R. R. S. 1948, of the Nebraska Installment Sales Act, is a 

charge for the hire of money or the forbearance of debt, and is 

therefore a regulation of interest within the meaning of Article 

III, section 18, Constitution of Nebraska. 

. The fixing of different interest rates for in- 

stallment sales contracts in sales of automobiles based on classi- 

fications of automobiles according to their ages, is special legis- 
lation inhibited by Article III, section 18, Constitution of 

Nebraska. : 


11. 


12. 


13. - The fixing of different interest rates on-auto- 
‘ mobiles and other personal property is special legislation in- 
hibited by Article III, section 18, Constitution of Nebraska, in 
that there is no substantial difference of situation or circum- 
stances that would naturally suggest the justice or expedience 
of diverse legislation with respect to the object of their 

-- classification. 

14. Constitutional Law: Sales. The Nebraska Installment Sales Act 
is unconstitutional in that it contravenes Article III, section 18, 
Constitution of Nebraska, and it is of no force and effect. 

15. Sales: Usury. An installment sales contract, in which the 
seller is a nonlicensee, which exacts interest in excess of 9 

.- percent, is usurious and void in that it violates the provisions 
of the Nebraska Installment Loan Act. 


Appeal from the district court for Douglas County: 
Joun E. Murry, Judge. Reversed and remanded with 
directions. ~ 


_Seymour L. Smith, for appellants. 
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Lane, Baird, Pedersen & Haggart, amici curiae. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. , 


CARTER, J. 

Plaintiffs bring this action for a declaratory judgment 
to determine their rights in a retail motor vehicle in- 
stallment contract and for injunctive relief. Issues were 
made up by the pleadings and a trial was had. The trial 
court found for the defendant and the plaintiffs have 
appealed. ; 

The evidence discloses that on March 31, 1962, plain 
tiffs purchased a 1959 automobile from an Omaha dealer 
under a retail installment contract which was subse- 
quently assigned to the defendant. The dealer informed 
the plaintiffs that the cash sale price of the automobile 
was $2,095. The trade-in value of their old car and 
the cash down payment amounted to $660, leaving an 
amount due of $1,435 if the car was sold for the cash 
price. The dealer advised plaintiffs that the time sale 
price of the automobile was $2,352.96 and, after credit- 
ing the $660 thereon, the unpaid balance of the time price 
would be $1,692.96, which could be paid off in 24 monthly 
installments of $70.54 each. The plaintiffs accepted the 
time sale offer. The parties executed a retail motor 
vehicle installment contract in accordance therewith 
which is the subject of this action. 

It was stipulated by the parties that the time sale dif- 
ferential is $257.96 and that this amount is less than the 
maximum time price differential authorized by the Ne- 
braska Installment Sales Act (sections 45-301 to 45-312, 
R. R. S. 1943). It is also stipulated that the amount 
of $257.96 is in excess of an amount equal to 9 percent 
per annum on the unpaid balance if each payment is 
madé in the: manner and at the time scheduled. It is 
further stipulated that the sale and contract complied 
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with all the requirements of the Nebraska Installment 
Sales Act. 

The plaintiffs allege that the installment contract is 
void in that it violates the Nebraska Installment Loan 
Act (sections 45-114 to 45-158, R. R. S. 1943); that the 
Nebraska Installment Sales Act is unconstitutional in 
that it violates Article I, section 16, and Article III, 
section 18, of the Nebraska Constitution; that the plain- 
tiffs have notified the defendant they will make no fur- 
ther payments under the installment contract; and that 
defendant has threatened to repossess plaintiffs’ auto- 
mobile. A copy of the contract is attached to and made 
a part of the petition. Plaintiffs pray that the Nebraska 
Installment Sales Act be declared unconstitutional; that 
the contract be adjudged void and canceled; and that 
the defendant be enjoined from attempting to enforce 
the contract. The defendant alleges that the Nebraska 
Installment Sales Act is constitutional, but even if it 
is not, the transaction was a valid time sale and not in 
violation of the Nebraska Installment Loan Act. 

The plaintiffs allege that the installment contract is 
void because it violates the Nebraska Installment Loan 
Act. Defendant contends the installment contract is 
valid in that it complies with all the requirements of 
the Nebraska Installment Sales Act and, further, that 
it is a time sale made in good faith and is valid whether 
or not the Nebraska Installment Sales Act is constitu- 
tional. The first question to be determined is whether 
or not the installment contract is valid irrespective of 
the constitutionality of the Nebraska Installment Sales 
Act. 

In the determination of this case we must give con- 
sideration to the right of property and its incidents as 
guaranteed by Article I, sections 1 and 25, of our state 
Constitution. This court has held that these provisions 
give to every citizen the right of acquiring the abso- 
lute and unqualified title to every species of property 
with all rights incidental thereto, including the right 
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to dispose of such property in such innocent manner as 
he pleases and to sell it at such a price as he can obtain 
for it in fair barter. State ex rel. English v. Ruback, 
135 Neb. 335, 281 N. W. 607; Nelsen v. Tilley, 1387 Neb. 
327, 289 N. W. 388, 126 A. L. R. 729. See, also, 55 Am. 
Jur., Usury, § 21, p. 338. The right to engage in a law- 
ful and useful occupation, however, may be subjected to 
reasonable regulation in the public interest, even though 
it results in some degree of limitation on the rights of 
property. In Althaus v. State, 99 Neb. 465, 156 N. W. 
1038, this court upheld a legislative act requiring the 
licensing of money lenders and authorizing licensed 
money lenders to charge a brokerage fee in excess of 
the maximum rate of interest authorized by law, and in 
certain specified cases to charge an examination fee of 
50 cents in addition to interest. The licensing of money 
lenders and the regulation of interest is there held to be 
within the police power of the state. See, also, Mack 
Investment Co. v. Dominy, 140 Neb. 709, 1 N. W. 2d 
295. But this court has adhered to the principle that the 
Legislature, under the guise of regulation, may not in- 
dulge in arbitrary price fixing, the destruction of law- 
ful competition, or the creation of trade restraints tend- 
ing to establish a monopoly. 

Pursuant to this fundamental concept this court has 
recognized the right of an owner of a motor vehicle to 
sell it for what he can get for it in fair barter, even 
thought the whole or a part of the purchase price may 
be on credit. In a line of cases beginning with Grand 
Island Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 
429, to the present time, this court has consistently held 
that a time sale made in good faith at a price in excess 
of a cash price, even though the difference between the 
two prices exceeds the lawful interest for a loan, is not 
invalid as usurious. We adhere to the fundamental prin- 
ciple that a seller may sell his property for what he can 
get for it so long as the transaction is a sale and pur- 
chase made in good faith. See, Trailmobile, Inc. v. 
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Hardesty, 173 Neb. 46, 112 N. W. 2d 535; Berg v. Mid- 
west Laundry Equip. Corp., ante p. 423, 122 N. W. 2d 
250. 

Difficulties arise in this class of cases when the trans- 
action appears to be a time sale made in good faith but 
is in fact a loan at a usurious rate of interest. Many 
see no practical difference in a time sale and a cash 
sale with interest on the portion on which credit is ex- 
tended. It is the result of the fact that a purchaser may 
desire to pay a larger sum to gain time and a vendor 
may prefer payment of a specifed sum in cash to a 
larger amount in expectancy. The courts are confronted 
with the problem of maintaining the fundamental right 
of property on the one hand and the law against usury 
on the other. The general rule is that a sale of prop- 
erty for a price fixed by the seller and accepted by the 
purchaser, if made in good faith, does not involve any 
question of usury. It is only when it is shown that such 
a transaction is a scheme, or artifice, to avoid the usury 
laws that the courts will look through form and deter- 
mine the real nature of the transaction. 

Since the true nature of such a financial transaction 
can only be determined by the evidence in each par- 
ticular case, uncertainty has arisen in a field where cer- 
tainty is desired. This court has consistently held that an 
installment time sale which is in fact a loan is void if 
it is made in violation of the Nebraska Installment Loan 
Act. It is a question of fact as to whether or not a 
particular transaction is a time sale made in good faith 
or the financing of the unpaid balance of a cash pur- 
chase price. Powell v. Edwards, 162 Neb. 11, 75 N. W. 
2d 122; Trailmobile, Inc. v. Hardesty, supra. In con- 
sidering whether or not such a transaction is a time sale 
made in good faith or a loan, the court will look through 
form and examine its substance. State ex rel. Beck v. 
Associates Discount Corp., 168 Neb. 298, 96 N. W. 2d 55. 
A transaction is not a valid time sale made in good faith 
unless the seller informs the buyer, at the time of the 
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sale, of the cash and time sale prices and gives the 
buyer the opportunity to choose the one he will accept. 
Wood v. Commonwealth Trailer Sales, Inc., 172 Neb. 
494, 110 N. W. 2d 87. The fact that a purchaser has 
full knowledge and accepts the terms of the proffered 
sale is not a defense to a. charge of usury. The lender. 
alone is the violator of the law, and against him alone 
are its penalties exacted. Robb v. Central Credit Corp., 
169 Neb. 505, 100 N. W. 2d 57. 

The defendant contends that the burden is upon the 
plaintiffs to show that the transaction was not a time 
sale made in good faith and was in fact a loan. The 
stipulation of facts upon which the case was tried is 
silent on this question and would ordinarily require a 
holding that the installment contract was a valid time 
sale made in good faith. But the parties stipulated that 
the installment contract was made in conformity with all 
the requirements of the Nebraska Installment Sales 
Act. If the latter act provides for interest in excess of 
the maximum that a nonlicensee could charge under the 
Nebraska Installment Loan Act, it would be a violation of 
that act if the Nebraska Installment Sales Act is un- 
constitutional. The plaintiffs rely solely on the provisons 
of the Nebraska Installment Sales Act itself, with which 
full compliance is stipulated, to show the usurious na- 
ture of the installment contract. The parties recognized 
this fact when they stipulated that an actual and justi- 
ciable controversy exists with reference to the consti- 
tutionality of the Nebraska Installment Sales Act. It 
stands to reason that the time differential could not be 
an interest charge under the Nebraska Installment Sales 
Act, and something different when applied to the Ne- 
braska Installment Loan Act. We think the crux of 
the case is whether or not the time differential provided 
for in the Nebraska Installment Sales Act was in fact 
an interest charge for the loan of money or the for-.- 
bearance of a debt. We therefore reach the question: 
Was the price differential permitted by the Nebraska 
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Installment Sales Act in fact an interest charge? 

The purpose of the Nebraska Installment Sales Act 
is twofold, first, to insure a reasonable return to money 
lenders on installment sales contracts where, admittedly, 
a reasonable return in all cases cannot be had within 
existing usury statutes and, second, to protect retail 
installment buyers from exorbitant gouging by greedy 
money lenders. Traditionally, time sales have not been 
held to be within the usury acts on the theory that the 
increase in the time sale price differs from interest on 
a loan. The Legislature undoubtedly recognized that 
the exclusion of a time sales contract from the operation 
of usury statutes left consumers without protection 
against exorbitant finance charges. 

By section 45-303, R. R. S. 1943, of the Nebraska In- 
stallment Sales Act, it is provided that each retail in- 
stallment contract shall be in writing, shall be signed 
by both the buyer and the seller, and shall set forth 
the cash sale price, the time sales price, and the time 
price differential, among others. By section 45-305, R. 
R. S. 1943, of the act, it is provided that the time price 
differential shall not exceed the following schedule: 

“CLASS 1. Any new motor vehicle designated by the 
manufacturer by a year model not earlier than the year 
in which the sale is made—eight dollars per one hundred 
dollars per year. 

“CLASS 2. Any new motor vehicle not in Class 1 
and any used motor vehicle designated by the manufac- 
turer by a year model of the same or not more than two 
years prior to the year in which the sale is made—ten 
dollars per one hundred dollars per year. 

“CLASS 3. Any used motor vehicle not in Class 2 and 
designated by the manufacturer by a year model not 
more than four years prior to the year in which the 
sale is made—thirteen dollars per one hundred dollars 
per year. 

“CLASS 4. Any used motor vehicle not in Class 2 
cr Class 3 and designated by the manufacturer by a 
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year model more than four years prior to the year in 
which the sale is made—fifteen dollars per one hundred 
dollars per year.” 

The general statute fixing maximum interest rates in 
this state provides: “Any rate of interest which may be 
agreed upon, not exceeding nine dollars per year upon 
one hundred dollars, shall be valid upon any loan or 
forbearance of money, goods or things in action * * *.” 
§ 45-101, R. S. Supp., 1961. See, also, Peters Trust Co. 
v. Hecht, 118 Neb. 390, 224 N. W. 866. 

The Nebraska Installment Sales Act provides that the 
cash sale price may include, if itemized, any taxes, 
registration, certificate of title and license fees and 
costs for accessories and for the installation, delivery or 
servicing of goods. The basic time price is defined as 
the cash sale price of the goods, plus the charge for in- 
surance, less the down payment made in money or goods. 
The price differential means the amount, as limited by 
the statute, to be added to the basic time price. The 
time sale price is defined as the total of the cash sale 
price of the goods, plus the amount for insurance, and 
the time price differential. § 45-302, R. R. S. 1943. No 
charge for insurance is involved in the present case. 

The pertinent provision is the one providing for the 
addition of the time price differential to the time sale 
price. This differential is the amount permitted to be 
added by the schedule provided in section 45-305, R. R. 
S. 1943, which we have hereinbefore quoted in part. As 
an example, it is provided in Class 2 of the schedule 
that the time differential shall not exceed “ten dollars 
per one hunderd dollars per year.” This provision does 
not specify the basis for the allowance of this amount 
as a part of the time sale price. It is, however, similar 
to the language quoted in the general statute fixing 
the maximum rate of interest that may be charged, to 
wit, “not exceeding nine dollars per year upon one hun- 
dred dollars.” The only logical conclusion that can be 
reached is that the price differential was for the for- 
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bearance of money and is, in fact, an interest charge. 
Since it is stipulated that the amount of the differential 
is in excess of an amount equal to nine percent per 
annum simple interest on the scheduled unpaid balances 
if each payment were made at the time scheduled, it 
would appear to be in violation of the Nebraska Install- 
ment Loan Act. But the defendant contends that the 
installment contract meets all the requirements of the 
Nebraska Installment Sales Act and is therefore valid 
and enforcible irrespective of the provisions of the Ne- 
braska Installment Loan Act. For us to so hold would 
permit a usurious loan under the Nebraska Installment 
Loan Act to become valid by the simple expedient of 
complying with form irrespective of substance. In any 
event, this gives rise to the question whether or not 
compliance with the Nebraska Installment Sales Act 
has the effect of defeating a claim of usury under the 
Nebraska Installment Loan Act. If the Nebraska In- 
stallment Sales Act is unconstitutional, such an issue 
is not available to the defendant. 

The fixing of interest rates by the Legislature is a 
classic example of the exercise of the police power in the 
public interest. It is a power that has been tradition- 
ally exercised by the Legislatures of the several states 
and we shall not at this time undertake to set forth au- 
thorities for legislative action in this field. But if, as we 
hold, the Legislature has fixed interest rates by the 
schedule contained in section 45-305, R. R. S. 1943, we 
cannot say it did not act within its legislative power 
since it has the authority to fix interest rates in the ex- 
ercise of the police power. Althaus v. State, 99 Neb. 
465, 156 N. W. 1038. The question is whether or not it 
exercised its power within constitutional limitations. 

Article III, section 18, of the Constitution, provides 
in part: “The Legislature shall not pass local or special 
laws in any of the following cases, that is to say: * * * 
Regulating the interest on money.” Under this section 
of the Constitution, the Legislature may fix the rates 
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of interest that may be charged for the hire of money 
or the forebearance of debt in installment sale contracts, 
if the classification is reasonable and has relation to the 
public interest. That a reasonable classification is re- 
quired in this type of case is made clear in Althaus v. 
State, 99 Neb. 465, 156 N. W. 1038, wherein it is said: 
“The law assailed regulates the interest chargeable by 
two classes—unlicensed lenders of money limited to 10 
per cent. per annum, and licensed lenders authorized to 
make an additional charge, called a ‘brokerage fee,’ not 
exceeding one-tenth of the money actually lent and, in 
exceptional cases, to charge an examination fee of 50 
cents. The latter class is open to all who comply with 
the terms of the statute. One class of borrowers may be 
required to pay more for their loans than others, but 
this condition already existed and was not created by 
legislation. The lawmakers recognized a class of bor- 
‘rowers from whom exorbitant rates of interest had been 
exacted under existing conditions and attempted to af- 
ford them some measure of protection. Those making 
such loans are required to obtain a license. Their meth- 
ods of doing business are regulated. The act makes no 
discrimination against any class of borrowers. It is not 
unconstitutional as being a ‘local OF special law * * * 
regulating the interest on money.’ The better rule is 
that the classification is neither unreasonable nor arbi- 
trary. It is also clear that the act does not deny the 
equal protection of the laws.” 

In the last-cited case the classification of all lenders 
of money in the licensed and unlicensed classes for the 
purpose of fixing and regulating interest rates was held 
to be a reasonable classification for that purpose. In the 
instant case the classification was further broken down 
into classes of automobiles based on their ages. This 
furnishes no reasonable classification for the purpose 
of regulating interest. See, also, Althaus v. State, 94 
Neb. 780, 144 N. W. 799. While it is true that motor 
vehicles may constitute a reasonable class for some pur- 
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poses as a basis for legislation in the public interest, it 
does not permit such class to be broken into four sepa- 
rate classes to provide a different rate of interest for each 
on credit extended. The age of a motor vehicle affords 
no reasonable classification for the fixing of maximum 
rates of interest that may be charged on installment con- 
tracts given for the unpaid portion of the purchase 
price. The quoted constitutional provision contemplates 
that a legislative act fixing maximum rates of interest 
shall operate uniformly upon a class of persons or prop- 
erty and that such class shall be reasonable and in the 
public interest. Allan v. Kennard, 81 Neb. 289, 116 N. 
W. 63; Steinacher v. Swanson, 131 Neb. 439, 268 N. W. 
317; Creigh v. Larsen, 171 Neb. 317, 106 N. W. 2d 187. 
It is here contended that the fixing of maximum rates 
of interest for installment sales of automobiles at one 
amount and for different rates on installment contract 
sales of all other kinds of personal property constitutes 
an improper classification for the purpose of fixing 
maximum rates of interest. It is contended that the 
lender of money on automobiles under the Nebraska In- 
stallment Sales Act accords such lender a special privi- 
lege and is, in fact, a special law. We fail to see any 
reasonable basis for classifying personal property for 
the purpose of fixing interest rates so that an install- 
ment contract on one species of personal property would 
be lawful and on a similar species of property would 
be usurious. This question was decided in Althaus v. 
State, 94 Neb. 780, 144 N. W. 799, in which we said: “A 
lender who charges extortionate interest and accepts 
security on the chattels enumerated by the legislature 
may be punished. Another lender who makes a loan 
on identical terms, except that he includes in his chattel 
mortgage an article not enumerated in the act, but 
similar to those mentioned therein, goes free. If the 
avarice and greed of those who thrive on the poverty or 
the misfortune of the owners of ‘household goods, musi- 
cal instruments, wearing apparel, jewelry, diamonds, or 


VoL. 175] JANUARY TERM, 1963 495 


Elder v. Doerr 


by a deposit of personal property, or by an assignment 
of wages, credits or choses in action,’ are to be wisely 
and justly curbed by law, as such abominations should 
be, why should not the law apply also to those who 
lend money on other chattels of a similar nature? * * * 
In the eye of the law, why should the owner of house- 
hold goods, which are being moved from one tenement 
to another, be protected by statute from the extortion 
of the lender on chattel security, while the owner of the 
cart in which such goods are moved is left to the un- 
punishable avarice of the chattel lienor? * * * Ina law 
regulating the interest on money are the classifications 
made in the act permitted by the constitution? The an- 
swer to these questions is that there is no ‘substantial 
difference of situation or circumstance that would natu- 
rally suggest the justice or expediency of diverse legis- 
lation with respect to the objects classified.’ Reason- 
ing or refinement which would harmonize such classi- 
fications with the constitution would make of the su- 
preme law, of the act of the legislature and of the judg- 
ment of the court a farce or a delusion. * * * The classi- 
fications are on their face unreasonable and arbitrary. 
The act is the kind of legislation the constitution was 
intended to prohibit.” See, also, State ex rel. Sorensen 
v. First State Bank, 122 Neb. 109, 239 N. W. 646. 

The constitutional provision inhibiting special legis- 
lation in regulating the interest on money means that 
maximum interest rates shall be made by general law on 
a reasonable classification of persons or things, and to 
prevent legislation affecting diversely property of like 
character and persons similarly situated. The Nebraska 
Installment Sales Act is not in compliance with this 
constitutional concept and it is void for that reason. 
State ex rel. Dawson County v. Farmers & Merchants 
Irr. Co., 59 Neb. 1, 80 N. W. 52. 

We conclude that the classification of property in the 
Nebraska Installment Sales Act for the purpose of fix- 
ing maximum rates of interest on installment sales con- 
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tracts given in payment of the unpaid purchase price is 
unreasonable, arbitrary, and capricious, and in violation 
of Article III, section 18, Constitution of Nebraska, pro- 
hibiting special legislation. The act does not operate 
uniformly on the persons and property in the class sought 
to be regulated. The classification of persons and prop- 
erty for the purpose of fixing interest rates on install- 
ment loans thereon is unreasonable, arbitrary, and void. 
The Nebraska Installment Sales Act is in violation of 
Article III, section 18, Constitution of Nebraska, and is 
of no force and effect. 

Since the seller of the automobile involved in the 
transaction, and who appears on the installment sales 
contract as the seller, is not a licensee, the maximum 
rate of interest that could be charged is 9 percent per 
annum. The parties having stipulated that the time dif- 
ferential, which is in fact interest, exceeds that amount, 
the installment sales contract is in fact a loan and in 
violation of the Nebraska Installment Loan Act and 
void. 

The judgment of the trial court is reversed and the 
cause remanded to the district court with instructions to 
enter judgment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Bos.Laucu, J., dissenting. 

I respectfully dissent from the holding of the majority 
in this case. 

The pleadings and the evidence in this case present a 
question as to the validity of a retail installment con- 
tract for the sale of an automobile. The constitution- 
ality of the Installment Sales Act is not an issue in the 
case unless it is necessary to a decision of the case. The 
conclusion of a pleader alone cannot raise such an issue. 

The Installment Sales Act was intended to regulate 
valid time sales. The act is not applicable to trans- 
actions which in fact are loans made in violation of the 
Installment Loan Act. Consequently, if the retail in- 
stallment contract involved in this case was not a valid 
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time sale, then the Installment Sales Act is not involved 
and its constitutionality cannot be an issue in this case. 

If the retail installment contract involved in this case 
is in fact a time sale made in good faith, then it is valid 
under Grand Island Finance Co. v. Fowler, 124 Neb. 
014, 247 N. W. 429, which, apparently, is still the law in 
this state. In that event, the constitutionality of the In- 
stallment Sales Act cannot be an issue because the con- 
tract is valid without regard to the statute. 

In any event, the plaintiffs cannot challenge the con- 
stitutionality of the Installment Sales Act because their 
rights are not affected adversely in any way by the act. 
The Installment Sales Act imposes controls and limita- 
tions upon the seller and creates rights and benefits for 
the purchaser. In the absence of the statute there is no 
regulation of time sales made in good faith. 

Generally, a statute will not be declared unconsti- 
tutional at the suit of a party whose rights are not af- 
fected injuriously by the operation of the statute. John- 
son Fruit Co. v. Story, 171 Neb. 310, 106 N. W. 2d 
182; Hanson v. City of Omaha, 157 Neb. 403, 59 N. W. 
2d 622; State ex rel. Nelson v. Butler, 145 Neb. 638, 17 
‘N. W. 2d 683; Erickson v. Nine Mile Irr. Dist., 109 Neb. 
189, 190 N. W. 573; Urbach v. City of Omaha, 101 Neb. 
314, 163 N. W. 307, L. R. A. 1917E 1163; Peterson v. An- 
derson, 100 Neb. 149, 158 N. W. 1055; State ex rel. 
Ridgell v. Hall, on rehearing, 99 Neb. 95, 156 N. W. 16; 
Cram v. Chicago, B. & Q. Ry. Co., 85 Neb. 586, 123 N. 
W. 1045, 26 L. R. A. N. S. 1022; State v. Brandt, 83 
Neb. 656, 120 N. W. 196. 

For these reasons I dissent from the holding of the 
majority in this case. 
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STATE OF NEBRASKA EX REL. CITy OF GRAND ISLAND, A 
MUNICIPAL CORPORATION, PLAINTIFF, v. Ray C. JOHNSON, 
AUDITOR OF PuBLIC ACCOUNTS OF THE STATE OF 
NEBRASKA, DEFENDANT. 

122 N. W. 2d 240 


Filed June 28, 1963. No. 35518. 


1. Municipal Corporations: Bonds. All bonds issued by a city are 
required to be registered in the office of the Auditor of Public 
Accounts. § 10-201, R. R. S. 1943. 

2. Municipal Corporations. Under the provisions of Article XI, 
section 2, of the Constitution of Nebraska, a home rule charter 
must be consistent with and subject to the Constitution and 
laws of this state. 

3. Statutes: Municipal Corporations. Where the Legislature has 
enacted a law affecting municipal affairs, but which is of state- 
wide concern, such law takes precedence over the provisions 
of a home rule charter. 

4, Courts: Municipal Corporations. It is a judicial question as to 
whether an act of the Legislature pertains to a matter of state- 
wide concern or to a matter of purely local concern. 

5. Statutes: Municipal Corporations. There is no sure test by 
which matters of strictly municipal concern may be distinguished 
from matters of statewide concern. The court must consider 
each case as it arises and draw the line of demarcation. 

Chapter 18, article 5, R. R. S. 1948, relating to 

municipal sewage disposal systems, pertains to a matter of 

statewide concern and takes precedence over any provision in 

a home rule charter which is in conflict therewith. 


Original action. Writ denied. Action dismissed. 


Richard L. Huber, Cline, Williams, Wright, Johnson, 
Oldfather & Thompson, and Allen L. Graves, for plain- 
tiff. 

Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for defendant. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BOSLAUGH, J. 
This is an original action brought by the City of Grand 
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Island, Nebraska, against Ray C. Johnson, as Auditor 
of Public Accounts of the State of Nebraska, to obtain 
a writ of mandamus compelling the auditor to register 
a storm sewer bond of the city. Leave to docket the 
action was granted by this court on April 12, 1963, and an 
alternative writ was issued. 

The pleadings consist of the petition of the city and the 
answer of the auditor, and raise only questions of law. 

The proposition of issuing general obligation bonds 
in the amount of $1,350,000 for the purpose of construct- 
ing storm sewers was submitted to the electors of the 
city on November 6, 1962. At the election, 4,203 votes 
were cast for the proposition and 3,653 votes were cast 
against the proposition. The city then adopted an ordi- 
nance authorizing the issuance of a bond. On March 
19, 1963, the bond was presented to the auditor for regis- 
tration, but the auditor refused to register the bond. 

All bonds issued by a city are required to be registered 
in the office of the Auditor of Public Accounts. § 10- 
201, R. R. S. 1943. The city is required to file with the 
auditor a statement containing a copy of the notice of 
election and showing the manner and time of publica- 
tion of the notice; the question submitted; the adoption 
of the proposition pursuant to which the bond was issued; 
the vote on the proposition; the date, amount, and num- 
ber of the bond; and when and where it is payable. § 
10-202, R. R. S. 1943. The auditor is required to regis- 
ter all proper bonds when presented. State ex rel. City 
of Columbus v. Price, 127 Neb. 132, 254 N. W. 889. 

The city of Grand Island operates under a home rule 
charter which provides that before sewer bonds shall 
be issued, the question of issuance shall be submitted 
to the electors of the city and ‘‘authorized by a majority 
vote” of the electors voting thereon. § 7, Art. 15, Charter 
of the City of Grand Island. Section 18-506.01, R. R. S. 
1943, provides that general obligation bonds for the con- 
struction of sewers may be issued only after ‘“‘more than 
sixty per cent of the electors voting at the election” 
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vote in favor of the issuance of the bonds. The auditor 
contends that the statute controls over the provision of 
the charter and that the bond is not entitled to registra- 
tion since only 53.49 percent of the electors who voted, 
voted in favor of the issuance of the bond. The question 
of whether the statute or the charter is controlling is 
the principal issue in the case. 

The Constitution authorizes any city having a popula- 
tion of over 5,000 inhabitants to “frame a charter for its 
own government, consistent with and subject to the con- 
stitution and laws of this state.” Art. XI, § 2, Constitu- 
tion of Nebraska. Where the Legislature has enacted a 
law affecting municipal affairs, but which is of state- 
wide concern, such law takes precedence over the pro- 
visions of a home rule charter. Nagle v. City of Grand 
Island, 144 Neb. 67, 12 N. W. 2d 540. 

It is a judicial question as to whether an act of the 
Legislature pertains to a matter of statewide concern 
or to a matter of purely local concern. Dell v. City of 
Lincoln, 170 Neb. 176, 102 N. W. 2d 62. There is no sure 
test by which matters of strictly municipal concern 
may be distinguished from matters of statewide concern. 
The court must consider each case as it arises and draw 
the line of demarcation. Carlberg v. Metcalfe, 120 Neb. 
481, 234 N. W. 87. 

In Michelson v. City of Grand Island, 154 Neb. 654, 
48 N. W. 2d 769, 26 A. L. R. 2d 1346, the city had adopted 
an ordinance which provided for the issuance and sale 
of -revenue bonds to construct additions to its sewerage 
system and disposal plant. The city had also adopted an 
ordinance providing rates and charges for the use of the 
sewerage system and disposal plant. The action was 
brought to declare these ordinances invalid. The plain- 
tiff in that action argued that the matter of sewage dis- 
posal and the financing of such an improvement was 
of purely local concern and that Chapter 18, article 5, 
R. R. S. 1943, did not apply to the city of Grand Island. 
The city argued that Chapter 18, article 5, R. R. S. 1943, 
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took precedence over the home rule charter. This court 
held that sanitation and health were matters of state- 
wide concern, that the state had entered the field, and 
that Chapter 18, article 5, R. R. S. 1943, was applicable 
to a city having a home rule charter. We believe that 
the decision in the Michelson case is controlling in this 
case. 

At the election in which the question of the issuance 
of the bonds involved in this case was submitted, only 
53.49 percent of the electors voting voted in favor of 
the issuance of the bond. The statute requires that 
more than 60 percent of the electors voting at the elec- 
tion vote in favor of the issuance of the bond. Con- 
sequently, the issuance of the bond was not authorized 
and it is not entitled to registration. 

The writ is denied and the action dismissed. 

WRIT DENIED. ACTION DISMISSED. 


In RE APPLICATION OF FRONTIER AIRLINES, INC. 
FRONTIER AIRLINES, INC., APPELLANT, v. NEBRASKA 


DEPARTMENT OF AERONAUTICS ET AL., APPELLEES. 
122 N. W. 2d 476 


Filed July 5, 1963. No. 35315. 


1. Constitutional Law: Commerce. The power of Congress to reg- 
ulate commerce among the several states and with foreign 
nations is supreme and plenary; it is complete in itself and 
knows no limitations except the prohibitions and limitations of 
the United States Constitution and its amendments. 

2. Commerce. Wherever interstate and intrastate transactions are 
so related that the government of the one involves the control 
of the other, it is Congress, and not the state, that is entitled . 
to prescribe the final and dominant rule, for otherwise Congress 
would be denied the exercise of its constitutional authority and 
the state, and not the nation, would be supreme within the 
national field. 

Although activities may be intrastate in character when 

separately considered, if they have such a close and substantial 

relation to interstate commerce that their control is essential 
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or appropriate to protect that commerce from burdens and 
obstructions, Congress cannot be denied the power to exercise 
that control. 


4, While Congress cannot delegate power to regulate 
foreign or interstate commerce to a state or municipal corpo- 
ration, it may leave certain matters or details to officers, de- 
partments, or commissions without violating the rule. 

5. The execution by Congress of its power to regulate 


interstate commerce is not limited by the fact that intrastate 
transactions may have become so interwoven therewith that 
the effective control of interstate commerce by the federal 
Congress incidentally controls intrastate commerce. 

6. Commerce: Aviation. It appears that Congress has pre-empted 
the field of interstate air transportation in regard to the 
routes and points to be served by interstate air carriers to the 
exclusion of conflicting regulation by the states. 

7. Public Service Commissions: Aviation. The Nebraska State 
Railway Commission lacks authority to compel a carrier li- 
censed by the Civil Aeronautics Board to continue operations 
over a segment which that board has authorized to be discon- 
tinued, since the federal authority is paramount in this area 
and the conflicting directive of the state’s agency interferes 
with the national policy. 


Appeal from the Nebraska State Railway Commission. 
Reversed. 


Marti, O’Gara, Dalton & Sheldon and William A. Nel- 
son, for appellant. 


Clarence A. H. Meyer, Attorney General, Rush C. 
Clarke, Bevin B. Bump, John C. Coupland, John B. Cas- 
sel, Andrew D. Mapes, Henry L. Holst, and Harry C. 
Sundblad, for appellees. 


_Lee Loevinger, Lionel Kestenbaum, Michael I. Miller, 
John H. Wanner, Joseph B. Goldman, O. D. Ozmont, 
Arthur R. Schor, John E. Stephen, and James E. Landry, 
for amici curiae. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BROWER, J. 
This proceeding was commenced on March 22, 1961, by 
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the filing of an application by Frontier Airlines, Inc., 
before the Nebraska State Railway Commission. The 
application requested that the commission disclaim any 
jurisdiction over the matter of discontinuance of service 
over applicant’s segment No. 13; and in the alternative 
that the commission authorize the discontinuance of 
that service. 

The Department of Aeronautics of the State of Ne- 
braska; the cities of Chadron, Valentine, Ainsworth, 
Norfolk, and Lincoln, Nebraska; the Chambers of Com- 
merce of Valentine and Norfolk; and the Airport Author- 
ity of the city of Lincoln, filed protests to the granting 
of said application. 

For convenience at times hereafter the Frontier Air- 
lines, Inc., will be referred to as the applicant or Frontier; 
the protestants as such; and the Nebraska State Railway 
Commission as the commission. 

The commission conducted extensive hearings in 
Ainsworth, Nebraska, during June and August of 1961, 
and a supplemental hearing at Lincoln, Nebraska, on 
January 5, 1962. On April 6, 1962, the commission en- 
tered its order denying the application in its entirety. 

Frontier thereafter timely filed its motion for a rehear- 
ing which was overruled by the commission on May 2, 
1962. Thereafter, Frontier brought the matter to this 
court on appeal. 

Frontier is engaged in interstate commerce as a com- 
mon carrier of persons, property, and mail. The whole 
system which it operates is properly described as its 
“route.” The route consists of numerous segments, 
which together serve portions of the States of Arizona, 
New Mexico, Utah, Colorado, Wyoming, Montana, North 
Dakota, South Dakota, Missouri, Kansas, and Nebraska. 

The route segments over which Frontier operates 
were established by virtue of a certificate of public 
convenience and necessity issued by the Civil Aero- 
nautics Board, which for convenience will at times be 
referred to herein as the Federal Board, pursuant to 
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the provisions of the Federal Aviation Act of 1958, 
49 U. S.C. A., § 1301 et seq. Applicant’s total system 
is designated by the Federal Board as Route No. 73. 
The particular segment involved herein is No. 13 which, 
according to the certificate extended between Omaha, 
Nebraska, and Casper, Wyoming, via the intermediate 
points of Lincoln, Columbus, Norfolk, Ainsworth, 
Valentine, and Chadron in Nebraska, and Douglas and 
Lusk in Wyoming. 

Applicant’s certificate of public convenience and 
necessity was issued by the Federal Board on December 
8, 1958. It reflected amendments to a prior certificate 
authorized by it also. The order was entered at the 
conclusion of an extended hearing generally called the 
Seven States Area Investigation, a proceeding in which 
the State of Nebraska and some, but not all, of the pres- 
ent protestants participated. The service authorized 
by that board clearly appeared from its order to be on 
an experimental basis in order to extend local service 
to small communities with unknown or marginal traffic 
potentialities contingent upon there being sufficient 
service to justify the heavy expenditures of federal 
subsidy, which would be required and which are author- 
ized under 49 U.S. C. A., section 1376, subsection (b), 
which reads in part: “In determining the rate in each 
case, the Board shall take into consideration, among 
other factors, (1) the condition that such air carriers 
may hold and operate under certificates authorizing 
the carriage of mail only by providing necessary and 
adequate facilities and service for the transportation of 
mail; (2) such standards respecting the character and 
quality of service to be rendered by air carriers as may 
be prescribed by or pursuant to law; and (3) the need 
of each such air carrier (other than a supplemental air 
carrier) for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical, and 
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efficient management, to maintain and continue the 
development of air transportation to the extent and of 
the character and quality required for the commerce 
of the United States, the Postal Service, and the national 
defense.” 

The Federal Board’s order contained the following 
provisions: 

“Keeping in mind the extensive new services award- 
ed in the Seven States area at considerable expense to 
the carriers and the Government, we are adopting a 
companion policy looking toward an early and critical 
reassessment of the traffic results of the new authori- 
zations to see whether the cities are making sufficient 
use of the air service they requested or should lose it. 
Specifically, under our ‘use it or lose it’ policy, each city 
will be required to meet a minimum standard of use, e. g., 
enplane an average of five or more passengers daily. Un- 
less a city enplanes an average of at least five passengers 
daily for the 12 months following the initial six months 
of service, we will, in the absence of unusual or com- 
pelling circumstances, institute a formal investigation 
to determine whether that city should lose its air service 
for lack of use. This policy will be applicable regardless 
of whether the city has been certificated for a temporary 
or an indefinite period. And, it must be emphasized 
that those cities enplaning the bare minimum—an 
average of five daily passengers during the trial period — 
should not assume that continued air service for them 
is assured. * * * 

“As in the case of individual cities, we will also re- 
assess the traffic results of each new route segment for 
the same 12-month period, with a view toward suspen- 
sion or deletion of segments that do not adequately 
respond to air service. If the passenger load on each 
flight serving a segment in question averages less than 
five passengers, we will begin appropriate proceedings 
to determine whether to ‘suspend or delete the route 
segment. * * * 
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“In particular, where a community or segment fails 
to make adequate use of a subsidized service, the carrier 
is free to seek a voluntary suspension of service, even 
in advance of a proceeding to terminate the certification. 
Indeed, if a carrier fails to exercise adequate vigilance 
in this regard, it may reflect upon the economy and 
efficiency of management in subsidy mail pay proceed- 
ings under Section 406 of the Act.” 

The Federal Board, in appendix H attached to its deci- 
sion and order, estimated the total revenue to be obtained 
in the future from all service revenue on segment No. 
13 to be annually $503,461; and that the total annual 
expenses of the operation would be $782,687, requiring 
$279,226 to break even. It also estimated the return 
element for Frontier on its investment should be $37,335, 
and that the total mail subsidy needed from the United 
States for the operation of segment No. 13 would be 
$279,226 per year. 

Frontier had prior to the making of the order of the 
Federal Board in the Seven States Area Investigation 
applied for and received a certificate of public conven- 
ience and necessity from the commission as a class B 
carrier for the year 1958, on September 25, 1958. 
It gave the holder of the certificate authority to 
engage in intrastate commerce in conformity with 
the laws of Nebraska and the rules of the com- 
mission and “in accordance with the authority here- 
tofore granted the carrier by the Civil Aeronautics 
Board * * * and in accordance with the authority which 
may be hereafter granted the carrier by the Civil Aero- 
nautics Board during the year 1958; provided, any sus- 
pension, cancellation, termination, or revocation by the 
Civil Aeronautics Board of the carrier’s authority for 
any operation or service within the State of Nebraska 
shall likewise and simultaneously suspend, cancel, ter- 
minate, or revoke corresponding authority granted by 
this certificate; provided, further, termination or can- 
cellation of the carrier’s insurance or other security, as 
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approved by the Commission for the protection of the 
public, shall automatically and simuitaneously terminate 
and nullify the authority granted hereby.” 

Such certificates from the commission are issued 
according to its rules, Chapter II, article 2, section 3, to 
class B aircraft carriers described as interstate operators 
on filing their certificates obtained from the Federal 
Board without other showing. 

With respect to other classes of carriers the rules and 
regulations prescribe a considerable number of require- 
ments. 

A like certificate was received by Frontier for the 
year 1959 dated February 13, 1959. 

On August 9, 1960, the Federal Board entered an order 
granting a temporary suspension of segment No. 13 of 
Frontier’s route and instituting an investigation with 
respect to the segment’s permanent deletion under the 
“ase it or, lose it” policy of the board. Its order recited 
Frontier’s having filed its application on February 8, 
1960, and that all of the protestants in the proceeding 
now before us with other persons there filed a joint 
answer and a petition for an investigation into the ade- 
quacy of the service of Frontier in Nebraska and for the 
substitution of another carrier in place of Frontier. The 
board’s order discloses that the contentions of the protes- 
tants then were much the same as are now raised by them 
herein. The Federal Board found that no intermediate 
point served only on segment No. 13 enplaned the re- 
quired coverage number of five daily passengers, either 
during the 6 months’ initial period of operation or in the 
12 months following; that the passenger load figures for 
segment No. 13 averaged 3.8 passengers in 12 months 
ending March 31, 1960, and that in no month, except 
June 1959, had the average passenger load reached the 
minimum of seven passengers per flight as required in 
the board’s order; that this average passenger load, in- 
stead of increasing, was declining; that all the cities on 
the route except Ainsworth and Valentine would con- 
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‘tinue to receive air service either from other segments 
‘of Frontier’s route or from other airlines; that Ainsworth 
and Valentine enplaned only an average of 1.9 and 2.6 
daily passengers, respectively, during the 12 months’ 
period following the 6 months’ period; and that the total 
subsidy cost of segment No. 13 operations was estimated 
to be $239,213. Consequently, more than $200,000 in 
subsidy would be required to furnish air service for 
those two towns generating an average of less than five 
‘passengers a day. The findings in the order recite: “It 
was not our intent in the Seven States case to afford air 
service to marginal points at unreasonable costs to the 
Government. * * * In other words, the energies which 
Frontier has expended on segment 13 have produced 
only meager passenger traffic which is not sufficient to 
warrant continued service; and Frontier could well uti- 
lize the same efforts on other more remunerative seg- 
ments of its route, where there will be greater traffic 
response with an attendant increase in the margin of 
profit and better utilization of the subsidy dollar. More- 
over, a substantial portion of the total subsidy attribut- 
able to segment 13 will be saved by the Government if 
service is suspended over that segment. This factor 
should not be overlooked.” 

The Federal Board also dismissed the request for an 
investigation as to the adequacy of Frontier’s service 
contained in the answer and cross-petition of the pro- 
testants. 

The various Nebraska parties to the proceedings before 
the Federal Board sought review from the order in fed- 
eral court. The Court of Appeals, Eighth Circuit, af- 
firmed the decisions of the Federal Board in its opinion 
filed January 4, 1962. Nebraska Department of Aero- 
nautics v. Civil Aeronautics Board, 298 F. 2d 286. The 
proceedings heretofore set out are described in that 
opinion but the questions of jurisdiction between the 
federal and state authorities here considered are not 
touched upon. 
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On August 19, 1960, the commission adopted a rule 
which provides as follows: “Notwithstanding any other 
rule or regulation heretofore adopted by the Nebraska 
State Railway Commission, no aircraft carrier operating 
in intrastate commerce within the State of Nebraska as 
a scheduled operator shall discontinue any portion of 
such intrastate commerce until application has been 
made to this Commission and its permission had for 
that purpose.” Ch. II, art. 2, § 3.7. 

On August 29, 1960, the district court for Cherry 
County, Nebraska, made its order allowing a temporary 
injunction enjoining Frontier from abandoning any of 
its air transportation route between the cities of Chad- 
ron and Lincoln, Nebraska, and through intermediate 
cities of Valentine, Ainsworth, and Norfolk, Nebraska, 
except as to mail unless and until authority to do so 
is granted by the commission or the further order of the 
court. 

Frontier was at the time of the hearing before the 
commission operating the service between Chadron and 
Lincoln in obedience to this injunction. 

Thereafter, on October 19, 1961, subsequent to the 
commencement of this proceeding before the commission 
the Federal Board in a proceeding instituted on its own 
motion, in which the protestants herein and others from 
Nebraska were parties, permanently deleted segment No. 
13 from Frontier’s certificate of public convenience and 
necessity. 

The applicant Frontier in the present case before us 
contends that the Federal Board had exclusive juris- 
diction to discontinue the service over segment No. 13 
and that its order temporarily suspending such service 
and thereafter permanently deleting and discontinuing 
the same was effective not only with respect to interstate 
commerce but intrastate commerce within the State of 
Nebraska as well, and that the commission had no right. 
nor jurisdiction to require service over segment No. 13. 
thereafter. ae 
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It assigns error in the commission’s ruling in not dis- 
claiming jurisdiction over service on said segment. We 
sustain this assignment. 

Though perhaps not necessary to this decision, the tes- 
timony taken in this proceeding clearly shows that the 
traffic over segment No. 13 was of both an interstate 
and intrastate character. 

Exhibits of the applicant indicated that for the first 
9 months in 1960 and the first 5 months of 1961, approxi- 
mately 39 percent of the passengers using segment No. 
13 were engaged in travel which involved interstate 
commerce. It clearly appears the protestants and the 
commission expected and desired that such a commin- 
gling of traffic continue. The record is replete with testi- 
mony of those complaining of service originating without 
the state and bound thereto and of those desiring to use 
the service for trips therefrom. Many witnesses from 
the territory about Valentine, Ainsworth, and elsewhere, 
gave evidence as to their desire that cattle buyers from 
Iowa, Illinois, Indiana, and elsewhere have this service 
available to them. Evidence of expert witnesses and 
others complained of the inadequacy of connections with 
airlines to Denver, Kansas City, and other points with- 
out the state. The protestants complained that the 
schedule on the segment was not inserted in the Official! 
Airline Guide which is circulated throughout the nation 
and estimates of the loss of traffic from without the state 
because thereof were attempted. Segment No. 13 de- 
scribed in the Federal Board’s order and certificate ran 
from Omaha to Casper, Wyoming. It was obviously an 
interstate segment. After the temporary suspension of 
this service by the Federal Board on August 9, 1960, 
Casper, a city of 30,000 inhabitants, together with the 
Wyoming cities of Douglas and Lusk were no longer 
served. The remaining operations of segment No. 13 
continued under the injunction and by the commission 
ended on the west at Chadron, a city whose population 
was 5,079 in 1960. After the suspension of segment No. 
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13, Frontier was and is still engaged in interstate com- 
merce. Frontier’s segment No. 10, operated from Rapid 
City, South Dakota, through Hot Springs, South Dakota, 
and on through Chadron, Alliance, and Scottsbluff, Ne- 
braska, and from there to Cheyenne, Wyoming, with a 
terminal at Denver, Colorado. It still operated segment 
No. 12 from Omaha, Nebraska, through Lincoln, Grand Is- 
land, North Platte, and Sidney in Nebraska, and to Chey- 
enne, Wyoming, with a terminal at Denver, Colorado. 
This was commonly referred to as the Central Nebraska 
Route. Its segment No. 11 began at the terminal at Den- 
ver, Colorado, through Sterling, Colorado, Sidney, Im- 
perial, McCook, Kearney, Hastings, and Lincoln, Ne- 
braska, with a terminal at Omaha. It was known as the 
Southern Nebraska Route. There was also segment No. 
14 from the terminal at Omaha through Lincoln and 
Beatrice, Nebraska, on to St. Joseph, Missouri, with a 
terminal at Kansas City, Missouri. Planes on segment 
No. 13 flew into the airports at Chadron, Lincoln, and 
Omaha, and passengers could and did change planes 
at these airports. Its whole route No. 73 operated in 
the 11 states as formerly. 

Moreover, Frontier’s route No. 73 was engaged in 
carrying the mail and was heavily subsidized by the 
United States government. In 1960, its passenger rev- 
enue was $6,352,584. From cargo it received $469,183, 
and from charter and miscellaneous income $250,746. Its 
income from the United States for carrying the mail, 
which is spoken of as the mail subsidy, was $6,687,600. 
Its operational flying expense was $13,227,107. It is ob- 
vious that but for the mail subsidy it could not operate. 
The figures for 1959 are in substance proportionately 
the same. 

At this point we turn our attention to the general law 
which we deem to be applicable to the case before us. 

In 11 Am. Jur., Commerce, § 9, p. 11, it is stated: “The 
power of Congress to regulate commerce among the sev- 
eral states and with foreign nations is supreme and ple- 
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nary; it is complete in itself and knows no limitations ex- 
cept the prohibitions and limitations of the United States 
Constitution and its amendments, and includes the power 
in certain circumstances to prohibit interstate and for- 
eign commerce.” See, also, National Labor Relations 
Board v. Jones & Laughlin Steel Corp., 301 U. S. 1, 57 
S. Ct. 615, 81 L. Ed. 893, 108 A. L. R. 1352; Kentucky 
Whip & Collar Co. v. Illinois C. R. R. Co., 299 U. S. 334, 
57 S. Ct. 277, 81 L. Ed. 270. 

In 11 Am. Jur., Commerce, § 10, p. 12, it is said: “It 
has repeatedly been held by the courts that where a 
subject is national in its character and admits and re- 
quires uniformity of regulation, affecting alike all the 
states, such as transportation between the states, includ- 
ing the importation of goods from one state to another, 
Congress alone can provide the needed regulations. In 
such a case the Federal power is exclusive, and the states 
may not act even though Congress has not exerted its 
legislative authority, the silence of Congress being equiv- 
alent to a declaration that the particular commerce shall 
be free from regulation.” See, also, United Air Lines, Inc. 
v. Nebraska State Railway Commission, 172 Neb. 784,- 
112 N. W. 2d 414. 

As to regulation of agencies which are engaged in 
and affect both interstate and intrastate commerce the 
rules appear in 11 Am. Jur., Commerce, § 14, p. 16, as 
follows: “The power of Congress does not extend to the 
purely internal or intraterritorial commerce of the states. 
* * * However, the full control by Congress of the sub- 
jects committed to its regulation is not to be denied or 
thwarted by the commingling of interstate and intrastate 
operations. On the contrary, wherever interstate and 
intrastate transactions are so related that the govern- 
ment of the one involves the control of the other, it is 
Congress, and not the state, that is entitled to prescribe 
the final and dominant rule, for otherwise Congress would 
be denied the exercise of its constitutional authority and 
the state, and not the nation, would be supreme within 
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the national field. Although activities may be intrastate 
in character when separately considered, if they have 
such a close and substantial relation to interstate com- 
merce that their control is essential or appropriate to 
protect that commerce from burdens and obstructions, 
Congress cannot be denied the power to exercise that 
control.” See, also, United States v. Walsh, 331 U.S. 432, 
67 S. Ct. 1283, 91 L. Ed. 1585; Colorado v. United States, 
271 U.S. 153, 46 S. Ct. 452, 70 L. Ed. 878; United States 
v. Darby, 312 U. S. 100, 61 S. Ct. 451, 85 L. Ed. 609, 132 
A. L. R. 1430. 

The power of Congress over interstate commerce ex- 
tends to those intrastate activities which so affect inter- 
state commerce or the exercise of the power of Congress 
over it as to make appropriate the attainment of a legit- 
imate end of Congress. United States v. Darby, supra. 

While Congress cannot delegate power to regulate 
foreign or interstate commerce to a state or municipal 
corporation, it may leave certain matters or details to 
officers, departments, or commissions without violating 
the rule. 15 C. J.S., Commerce, § 8, p. 265. 

With these general rules before us it is now necessary 
to discuss the statutes which Congress has enacted with 
respect to aviation. The present act regulating aviation 
was enacted by Congress on August 23, 1958. It is set 
out in 49 U. S.C. A., § 1301 et seq. It is there desig- 
nated as “Federal Aviation Program [New].” It re- 
placed a former act regulating aviation enacted in 1938. 
Both applicant and protestants agree that so far as 
this litigation is concerned there is little difference in the 
application of the two acts. The act is long and detailed 
and our opinion will discuss only certain sections which 
we believe are decisive of this appeal. They will be 
taken from 49 U.S. C. A., but only the section number 
will be given. Section 1301 gives the definitions used 
throughout the act. It includes the following subsec- 
tions: “(3) ‘Air carrier’ means any citizen of the United 
States who undertakes, whether directly or indirectly. 
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or by a lease or any other arrangement, to engage in air 
transportation; * * * (4) ‘Air Commerce’ means inter- 
state, overseas, or foreign air commerce or the trans- 
portation of mail by aircraft or any operation or naviga- 
tion of aircraft within the limits of any Federal airway 
or any operation or navigation of aircraft which directly 
affects, or which many endanger safety in, interstate, 
overseas, or foreign air commerce. * * * (10) ‘Air trans- 
portation’ means interstate, overseas, or foreign air 
transportation or the transportation of mail by air- 
craft.” 

Subsection (20) gives the definition of “Interstate 
Commerce.” It is long and will not be quoted but its 
substance as applicable to this litigation means commerce 
from a place in one state to a place in any other state. 

Section 1321 et seq., create the Civil Aeronautics 
Board, herein referred to as the Federal Board and in 
said act called “the board,” and provides for its organiza-. 
tion, operation, and powers. 

Section 1302 is as follows: ‘In the exercise and per- 
formance of its powers and duties under this chapter, 
the Board shall consider the following, among other 
things, as being in the public interest, and in accordance 
with the public convenience and necessity: (a) The en- 
couragement and development of an air-transportation 
system properly adapted to the present and future needs 
of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense: 
(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate trans- 
portation by, air carriers, * * *.” 

Among the powers and duties of the Federal Board are 
those provided in the following sections. Section 1324(a) 
provides: “The Board is empowered to perform such 
acts, to conduct such investigations, to issue and amend 
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such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to 
and consistent with the provisions of this chapter, as 
it shall deem necessary to carry out the provisions of, 
and to exercise and perform its powers and duties under 
this chapter.” 

Section 1371, subsection (a), provides: “No air car- 
rier shall engage in any air transportation unless there 
is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation.” 

Subsection (b) provides for the application for the 
certificate; and subsection (c) provides for the notice 
to be given before hearing, the setting of it for public 
hearing, and the disposal of the. matter thereat. 

Subsection (d) (1) provides as follows: “The Board 
shall issue a certificate authorizing the whole or any part 
of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to per- 
form such transportation properly, and to conform to 
the provisions of this chapter and the rules, regulations, 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience 
and necessity; otherwise such application shall be 
denied.” 

Subsection (e) provides in part that: “Each certif- 
icate issued under this section shall specify the terminal 
points and intermediate points, if any, between which the 
air carrier is authorized to engage in air transportation 
and the service to be rendered; and there shall be at- 
tached to the exercise of the privileges granted by the 
certificate, or amendment thereto, such reasonable terms, 
conditions, and limitations as the public interest may 
require.” 

Subsection (g), in part, is as follows: “The Board 
upon petition or complaint or upon its own initiative, 
after notice and hearings, may alter, amend, modify, 
or suspend any such certificate, in whole or in part, if 
the public convenience and necessity so require, or may 
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revoke any such certificate, in whole or in part, for 
intentional failure to comply with any provision of this 
subchapter or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such cer- 
tificate: * * * Any interested person may file with the 
Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, 
suspension, or revocation of the certificate.” 

Subsection (j) is as follows: “No air carrier shall 
abandon any route, or port thereof, for which a certifi- 
cate has been issued by the Board, unless, upon the 
application of such air carrier, after notice and hearing, 
the Board shall find such abandonment to be in the 
public interest. Any interested person may file with the 
Board a protest or memorandum of opposition to or in 
support of any such abandonment. The Board may, by 
regulations or otherwise, authorize such temporary 
suspension of service as may be in the public interest.” 

Section 1374 is as follows: ‘“‘(a) It shall be the duty 
of every air carrier to provide and furnish interstate 
and overseas air transportation, as authorized by its 
certificate, upon reasonable request therefor and to 
provide reasonable through service in such air trans- 
portation in connection with other air carriers; to provide 
safe and adequate service, equipment, and facilities in 
connection with such transportation; to establish, ob- 
serve, and enforce just and reasonable individual and 
joint rates, fares, and charges, and just and reasonable 
classifications, rules, regulations, and practices relat- 
ing to such air transportation; * * *.” 

Subsection (b) prohibits preferences to particular 
persons, ports, or localities. 

Section 1375 provides for postal rules and regulations of 
each air carrier and the filing of the rates and schedules 
with the board and gives the Postmaster General certain 
powers to be exercised in the first instance and further 
provides: ‘No order of the Postmaster General under 
this subsection shall become effective until ten days 
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after its issuance. Any person who would be aggrieved 
by any such order of the Postmaster General under this 
subsection may, before the expiration of such ten-day 
period, apply to the Board, under such regulations as it 
may prescribe, for a review of such order. The Board 
may review, and, if the public convenience and necessity 
so require, amend, revise, suspend, or cancel such or- 
der; * * *. No air carrier shall transport mail in accord- 
ance with any schedule other than a schedule designated 
or ordered to be established under this subsection for - 
the transportation of mail.” 

Section 1376 provides for establishing rates for the 
transportation of mail certain portions of which pro- 
viding for the rate-making elements having been hither- 
to set out herein. 

Section 1482 provides, in part, as follows: ‘“(b) The 
Administrator or Board, with respect to matters within 
their respective jurisdictions, is empowered at any time 
to institute an investigation, on their own initiative, in 
any case and as to any matter or thing within their 
respective jurisdictions, concerning which complaint 
is authorized to be made to or before the Administrator 
or Board by any provision of this chapter, or concerning 
which any question may arise under any of the provi- 
sions of this chapter, or relating to the enforcement of 
any of the provisions of this chapter. The administra- 
tor or the Board shall have the same power to proceed 
with any investigation instituted on their own motion 
as though it had been appealed to by complaint.” 

Section 1486 provides for judicial review from the rul- 
ings of the board to the courts of the United States 
therein named. 

The Acts of Congress of 1958 and 1938 regulating air 
commerce are comparatively new and no cases are cited 
to us which directly decide the question before us as 
to the right of the states to require one engaged in air 
transportation to continue operations on a portion of 
its route after the Federal Board has suspended or de- 
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leted service thereon. There are some decisions how- 
ever that have been decided under those acts which 
throw light upon the question. Also there are decisions 
concerning those engaged in interstate commerce in 
different fields which appear in principle to be control- 
ling herein. 

Northwestern Airlines, Inc. v. Minnesota, 322 U. 5S. 
292, 64S. Ct. 950, 88 L. Ed. 1283, 153 A. L. R. 245, was 
a suit where the State of Minnesota recovered judgment 
against the Northwestern Airlines, Inc., for delinquent 
personal taxes on its personal property, including its 
airplanes situated in the state of its domicile. The 
United States Supreme Court upheld the power of the 
state to so tax the company’s property and planes. The 
concurring opinion of Judge Jackson states: “Con- 
gress has recognized the national responsibility for regu- 
lating air commerce. Federal control is intensive and 
exclusive. Planes do not wander about in the sky 
like vagrant clouds. They move only by federal per- 
mission, subject to federal inspection, in the hands of 
federally certified personnel and under an intricate 
system of federal commands. The moment a ship taxis 
onto a runway it is caught up in an elaborate and de- 
tailed system of controls. It takes off only by instruc- 
tion from the control tower, it travels on prescribed 
beams, it may be diverted from its intended landing, 
and it obeys signals and orders. Its privileges, rights 
and protection, so far as transit is concerned, it owes to 
the Federal Government alone and not to any state 
government. 

“Congress has not extended its protection and con- 
trol to the field of taxation, although I take it no one 
denies that constitutionally it may do so. It may exact 
a single uniform federal tax on the property or the busi- 
ness to the exclusion of taxation by the states. It may 
subject the vehicles or other incidents to any type of 
state and local taxation, or it may declare them tax- 
free altogether. Our function is to determine what 
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rule governs in the absence of such legislative enact- 
ment.” 

The case of Braniff Airways, Inc. v. Nebraska State 
Board of Equalization & Assessment, 347 U. S. 590, 74 
S. Ct. 757, 98 L. Ed. 967, was another case involving 
taxation in which Nebraska was permitted to tax the 
instrumentalities of Braniff used in interstate commerce 
on the apportionment basis in accordance with their 
use in the taxing state. The court in the cited case 
however clearly held that the federal statutes govern- 
ing air commerce enacted under the commerce power 
did not preclude the challenged tax. 

In United States v. United Aircraft Corp., 80 F. 
Supp. 52, a replevin suit was brought by the United 
States to recover possession of two aeroplane engines 
under a chattel mortgage recorded with the Depart- 
ment of Commerce, Civil Aeronautics Administration, 
against one to whom the engines had been delivered for 
repair after removal from the planes and who claimed 
an artificer’s lien thereon. In that case the court held: 
“Congress, by the Civil Aeronautics Act of 1938, has 
pre-empted the field of conveyancing of interests in air- 
craft and portions thereof, to facilitate the control and 
promotion of air commerce. Civil Aeronautics Act of 
1938, sections 1 et seq., 503(b), 49 U. S. C. A,, sections 
401 et seq., 523(b).” 

“The pre-emption of the field of conveyancing of in- 
terests in aircraft and portions thereof to facilitate the 
control and promotion of air commerce is within the 
congressional power. Civil Aeronautics Act of 1938, 
§§ 1 et seq., 503(b), 49 U.S. C. A., §§ 401 et seq., 523(b).” 

‘It is clear from these cases that in those matters in 
the field of aviation in which Congress has asserted 
jurisdiction, its acts are controlling and, in those par- 
ticulars which its legislation does not cover, the states 
have certain residuary powers of legislation which do 
not contravene the Acts of Congress. This has hitherto 
been the rule in other fields of interstate commerce. 
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Colorado v. United States, 271 U. S. 153, 46 S. Ct. 452, 
70 L. Ed. 878, was a case brought by the State of Colo- 
rado against the United States to enjoin the enforce- 
ment of an order of the Interstate Commerce Commis- 
sion. The commission had authorized abandonment of 
a line of railroad in Colorado doing business therein. 
The narrow gage line was not physically connected with 
other portions of the lines of the company owning it 
but it was operated in both intrastate and interstate 
commerce. The opinion states: “This railroad, like 
most others, was chartered to engage in both intrastate 
and interstate commerce. The same instrumentality 
serves both. The two services are inextricably inter- 
twined. The extent and manner in which one is per- 
formed, necessarily affects the performance of the other. 
Efficient performance of either is dependent upon the 
efficient performance of the transportation system as a 
whole. * * * Because the same instrumentality serves 
both, Congress has power to assume not only some con- 
trol but paramount control insofar as interstate commerce 
is involved. It may determine to what extent and in what 
manner intrastate service must be subordinated in order 
that interstate service may be adequately rendered. The 
power to make that determination inheres in the United 
States as an incident of its power over interstate com- 
merce. The making of this determination involves an ex- 
ercise of judgment upon the facts of the particular case. 
The authority to find the facts and to exercise thereon the 
judgment whether abandonment is consistent with public 
convenience and necessity, Congress conferred upon the 
Commission. * * * The sole test prescribed is that 
abandonment be consistent with public necessity and 
convenience. In determining whether it is, the Com- 
mission must have regard to the needs of both intra- 
state and interstate commerce.” United States Feldspar 
Corp. v. United States, 38 F. 2d 91, involved a petition 
to review an Interstate Commerce Commission’s order 
permitting the abandonment of a part of a railway which 
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engaged in both interstate and intrastate commerce 
though its physical system was located entirely within 
one state. In the cited case, Judge Hand’s opinion con- 
tained the following remarks: “In such a case it can 
indeed make no difference whether it keeps on in intra- 
state commerce, if it has abandoned interstate commerce 
over all its right of way. Its losses or gains, in general 
its economic fate, cannot thereafter affect national trans- 
portation, however broadly viewed; it may be left to the 
authority of the state whose interest alone it can then 
affect. Such cases are rare. If, however, it remains an 
interstate carrier over any part of its right of way, its 
general economic integrity is of interest to the nation, 
and is for that reason within its protection. Such is the 
distinction between the two cases cited, as stated in the 
opinion of Mr. Justice Brandeis in Colorado v. United 
States. ‘In the case at bar, the railway continued upon 
the remainder of its line to carry on interstate commerce. 
= It was therefore within the jurisdiction of the 
Commission to determine whether a part of the tracks 
should be abandoned not only for interstate, but for 
intrastate commerce; it need not leave it a parasite upon 
the national system of transportation, * * *.” 

Other cases apply the same rules with respect to 
regulations by the United States in other fields of inter- 
state commerce. Illinois Gas Co. v. Public Service Co., 
314 U. S. 498, 62 S. Ct. 384, 86 L. Ed. 371, so construes 
the powers of the Federal Power Commission with re- 
spect to pipelines under the Natural Gas Act of June 
21, 1938. In State v. Western Union Tel. Co. (Ohio), 
86 N. E. 2d 479, and in Western Union Telegraph Co. 
v. State, 207 Ga. 675, 63 S. E. 2d 878, the same holdings 
are made interpreting the Federal Communications 
Act of 1934. 

The protestants rely greatly on the case of People v. 
Western Air Lines, Inc., 42 Cal. 2d 621, 268 P. 2d 723, 
a case where the Supreme Court of California held 
that the Congress had not assumed economic control 
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over air carriers to the extent of excluding all state 
regulation as to intrastate rates. The question of intra- 
state rates is not before this court but if the decision in 
that case was correct it does not necessarily follow that 
the states have jurisdiction to prevent such a carrier 
trom eliminating its service over a route segment whicn 
has been ordered deleted from the carrier’s federal cer- 
tificate. The court in the cited case states: “No ques- 
tion is here presented or determined as to the effect of 
this provision upon state certification; and the require- 
ment of federal certification does not necessarily 
preclude state control of intrastate rates.” 

This question of the effect of federal and state certifi- 
cation however is the precise one before this court in 
the present case and not the question of existence nor 
the extent of the power that may yet reside in the state 
authorities as to intrastate rates for air carriers. 

The protestants cite many cases, some dealing with 
freight rates, or passenger fares in railroad cases, or 
the curtailment of local trains in intrastate’ service. 
They have little application to the case before us and 
will not be separately discussed. The federal statutes, 
49 U.S. C. A., section 1, subsection (2), by its express 
terms, provides that the provisions of the Interstate 
Commerce Act governing railroads and pipeline car- 
riers shall not apply “‘to the transportation of passengers 
or property, or to the receiving, delivering, storage, or 
handling of property, wholly within one state and not 
shipped to or from a foreign country from or to any 
place in the United States as aforesaid, except as other- 
wise provided in this chapter; * * *.” 

Other cases are cited with respect to regulations with 
regard to the use of local highways and vehicles there- 
on. The states retain quite broad police powers in such 
cases. They and others cited have no application to 
the case before us. 

In consideration of the federal statutes discussed here- 
in, it appears Congress has given the Federal Board 
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power to issue or withhold certificates of public con- 
venience and necessity to air carriers engaged in air 
transportation, which is there defined as interstate com- 
merce. 49 U. S. C. A., § 1371. It has provided by 
the same section that no air carrier shall engage in any 
air transportation unless such a certificate is in force. 
The certificate must specify the terminal and inter- 
mediate points which the air carrier is authorized to 
serve. The board has been given authority to alter, 
amend, modify, or suspend any such certificate in. whole 
or in part upon petition, complaint, or on its own ini- 
tiative, or to revoke the same. No air carrier shall 
abandon any route or part thereof except on applica- 
tion to this board to do so. The board may by regula- 
tions or otherwise authorize temporary suspension of 
the service. 

The Congress has set out its general policy in 49 U. 
S. C. A., section 1302, and declared it to be the encour- 
agement and development of foreign and domestic com- 
merce,: the postal service, and the national defense, all 
as therein set out. By other sections it has provided 
for an extensive mail subsidy that its purposes may be 
accomplished. 

That Congress has adopted a general plan to regulate 
aviation in interstate commerce is apparent. If the 
Nebraska State Railway Commission under the guise 
of regulating intrastate commerce can require service to 
be continued on routes or segments of routes suspended 
or deleted by the Federal Board created by the Act of 
Congress to regulate such service every other state 
may do the same. Under those circumstances the gen- 
eral plan of regulation adopted by Congress would be 
wholly nullified. The subject is obviously national in 
character and uniformity of regulation throughout the 
nation is required. Congress has provided that uni- 
formity and its will cannot be thus thwarted. 

“The execution by Congress of its power to regulate 
interstate commerce is not limited by the fact that intra- 
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state transactions may have become so interwoven 
therewith that the effective control of interstate com- 
merce by the Federal Congress incidentally controls in- 
trastate commerce.” Western Union Tel. Co. v. State, 
supra, citing many cases under this proposition. 

It appears that Congress has pre-empted the field of 
interstate air transportation in regard to the routes and 
points to be served by interstate air carriers to the ex- 
clusion of conflicting regulation by the states. 49 U. 
S. C. A., §§ 1301(10), 1301(21), and 1371(a); North- 
western Airlines, Inc. v. Minnesota, supra; Colorado v. 
United States, supra; United Air Lines, Inc. v. Nebraska 
State Railway Commission, supra; In re Veterans Air 
Express, Inc., 76 F. Supp. 684. 

It follows that the Nebraska State Railway Commis- 
sion lacks authority to compel a carrier licensed by the 
Civil Aeronautics Board to continue operations over a 
segment which that board has authorized to be discon- 
tinued, since the federal authority is paramount in this 
area and the conflicting directive of the state’s agency 
interferes with the national policy. 

The commission had no authority in the matter and 
should have disclaimed jurisdiction. 

Because thereof the order of the commission is 
reversed. 

REVERSED. 


Ray Cairn SPERRY, APPELLANT, V. WILLIAM C. GREINER 
ET AL., APPELLEES. 
122 N. W. 2d 463 


Filed July 5, 1963. No. 35361. 


1. Master and Servant. To sustain a recovery under the doctrine 
of respondeat superior, the relation of master and servant must 
be shown to exist at the time of the injury and with respect to 
the particular transaction resulting in the alleged tort, and the 
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servant must be shown to be acting within the scope of his 
employment. 

2. Larceny. Every person who shall break and enter, or enter 
without breaking, at any time, any motor vehicle, with the 
intent to commit the crime of larceny, shall be deemed guilty 
of a felony. 

3. Sheriffs and Constables. Every sheriff, deputy sheriff, or police 
officer shall arrest and detain any person found violating any 
law of this state until a legal warrant can be obtained. 

Under the facts of this case there was sufficient evi- 
dence from which a jury could find the officer had probable 
cause to believe plaintiff had committed a felony. 

5. Appeal and Error. In order that assignments of error as to 
the admission or rejection of evidence may be considered, the 
holdings of this court require that appropriate reference be 
made to the specific evidence against which objection is urged. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


John R. Doyle and Herbert J. Friedman, for appellant. 


Beynon, Hecht & Fahrnbruch, Paul L. Douglas, and 
William D. Blue, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an action to recover damages for personal in- 
juries which plaintiff and appellant, Ray Clair Sperry, 
hereinafter referred to as plaintiff, claims he sustained 
by gunshot wounds. Appellees and defendants are 
William C. Greiner, a deputy sheriff of Lancaster 
County, hereinafter referred to as Greiner; Merle C. 
Karnopp, the sheriff of Lancaster County, hereinafter re- 
ferred to as Karnopp; and Universal Surety Company, 
Greiner’s bondsman. A jury returned a verdict for the 
defendants. Plaintiff perfected an appeal to this court 
from the judgment rendered therein. 

On the evening of July 29, 1960, plaintiff, who admitted 
he had only 13 cents in his pocket, and a friend, after 
visiting two taverns, went to the Royal Grove, a dance 
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hall and tavern in the village of West Lincoln, where 
they drank beer and plaintiff danced. About 11:30 
p. m., the friend went home when he was unable to 
locate plaintiff after searching all of the rooms at the 
Royal Grove, including the restroom. Plaintiff testified 
he had not left the Royal Grove, and that after it closed 
he waited around for the friend to come back. The 
friend testified that no such arrangement had been 
made. Plaintiff testified that after waiting around for 
sometime, he got into a car which was parked at the 
west end of the parking lot and went to sleep; that some- 
thing awakened him and he jumped out of the car and 
started running; and that while running he was struck 
twice by bullets and sustained the injuries for which 
this action is brought. 

Greiner and another deputy sheriff were on regular 
night patrol in the area of the tavern where there had 
been 18 break-ins or attempts at break-ins during the 
preceding 3 months. Greiner was driving the car, 
which was a white patrol car with a red dome light on 
the top and a highway patrol red light on the right 
front fender. As the car approached the tavern grounds, 
Greiner’s companion flashed a spotlight in the rear of 
the parked car, and they noticed a figure look directly 
at the patrol car and then duck down. Greiner stopped 
the patrol car at the right rear of the parked car, and 
as Greiner was leaving the driver’s seat, the plaintiff, 
carrying something in his hand resembling a gun but 
which Greiner subsequently learned was a flashlight, 
darted at full speed from the parked car, across the 
graveled road, and into a plowed field. Greiner started 
to give chase and hollered twice for plaintiff to halt. 
When plaintiff failed to heed the command, Greiner 
fired a warning shot into the ground behind plaintiff, 
who was pursuing a zigzag course. Plaintiff fell but 
got up and continued running, and Greiner fired a 
second warning shot in a downward position into the 
ground behind the plaintiff. Plaintiff continued to run 
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and then fell. Greiner came upon him, and then learned 
that the object in his hand was a flashlight and that he 
had been shot in the neck and the left buttock. Plain- 
tiff’s medical witness testified the course of the bullet 
in the neck was upward. A firearms expert testified 
that both wounds had been caused by bullets ricochet- 
ing from the plowed ground. 

The owner of the parked automobile testified that he 
had parked it earlier in the evening and left with a 
friend. He did not return for it until sometime after 
the shooting. He testified that the flashlight in plain- 
tiff’s possession belonged to him and had been in the 
glove compartment of his car; that he was not acquainted 
with plaintiff; and that the plaintiff had no authority to 
be in his car. He also testified to the loss of certain 
drawing instruments, but they were not accounted for 
in the testimony. 

Plaintiff in his petition alleged that Greiner was an 
employee of Karnopp; and that Karnopp was negligent 
and careless in failing to instruct him in the use and 
control of firearms. The evidence is undisputed that 
the gun, uniform, and automobile are the property of 
Lancaster County, and were furnished to Greiner for 
his use as a deputy sheriff. 

It is evident that the jury accepted the defendants’ 
theory of the case that the plaintiff was injured by two 
ricocheting bullets fired as warning shots into the plowed 
ground behind the plaintiff after he had failed to heed 
the command to halt; and that the plaintiff was fleeing 
in an attempt to escape arrest after having committed 
a felony. 

Plaintiff alleges nine assignments of error. They are 
as follows: “1. The District Court erred in failing to 
instruct the jury on the plaintiff’s theory of the case. 

“2. The District Court erred in giving instruction 
number 5 wherein it places the burden on the plaintiff 
of proving an intentional tort against the defendant 
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Greiner in order to recover against said defendant, or 
the defendant Karnopp. 

“3. The District Court erred in giving instruction 
number 5 wherein it states that if the evidence is equally 
balanced in favor of the defendants Greiner and Univer- 
sal Surety Company then the plaintiff cannot recover 
against all the defendants, including the defendant 
Karnopp. 

“4. The District Court erred in giving instruction 
number 10 when there was no evidence from which 
the jury could find the defendant Greiner had probable 
cause to believe that the plaintiff had committed a felony. 

“5. The District Court erred in giving instruction 
number 10 to the jury wherein it states the deputy 
sheriff must act wantonly or maliciously in order to be 
liable for excessive force. 

“6. The District Court erred in giving instruction 
number 16 to the jury wherein it places the burden of 
proof on the plaintiff to prove he did not commit a felony. 

“7, The District Court erred in permitting the de- 
fendants to introduce evidence of opinion and conclu- 
sion which invaded the province of the jury and for 
which there was no basis in fact, in relation to the gun 
and the felony. 

“8. The District Court erred in not permitting the 
jury, by any instruction, to find against the defendants 
jointly or severally when independent acts of negligence 
had been alleged and proved against defendant Greiner 
and defendant Karnopp. 

“9. The District Court erred in failing to instruct the 
jury on the definition of negligence when it had become 
an issue as to defendant Greiner and defendant Karnopp 
at the time of the trial.” We will discuss the assign- 
ments of error by number. 

Under the first, second, third, and eighth assignments, 
it seems to be plaintiff’s contention that he could re- 
cover from Karnopp for negligence even though he 
might not recover against Greiner. Plaintiff cites no 
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authority for this position, which is obviously fallacious. 
The cases he does cite are on another point and have 
no application here. Even if Karnopp were negligent, 
which the record does not support, that negligence is 
immaterial unless it contributed to the proximate cause 
of plaintiff’s injuries. If plaintiff could not recover 
from Greiner, then certainly any negligence of Karnopp’s 
could not have been any part of the proximate cause. 
Any recovery against Karnopp must be based upon the 
doctrine of respondeat superior. The relation of master 
and servant must be shown to exist at the time of the 
injury and with respect to the particular transaction 
resulting in the alleged tort, and the servant must be 
shown to be acting within the scope of his employment. 
Rich v. Dugan, 135 Neb. 63, 280 N. W. 225. 

With reference to the first assignment, without going 
into a detailed discussion, the trial court fully instructed 
the jury upon the plaintiff’s theory of the case as dis- 
closed by the pleadings and the evidence. 

With specific reference to the second assignment, 
instruction No. 5 correctly and accurately covers plain- 
tiff’s pleadings and the evidence. There is no merit to 
plaintiff’s assignment. 

Plaintiff’s fourth assignment refers to the trial court’s 
instruction No. 10, which defined the duty of an officer 
in attempting to make an arrest if he has probable 
cause to believe a felony had been committed and the 
person sought to be arrested attempts to escape. 

Did Greiner have probable cause to believe plaintiff 
had committed a felony? There had been several recent 
attempts at breaking and entering in the vicinity of the 
tavern. It was an early morning hour and the Royal 
Grove had been closed for sometime and no one was 
around. When Greiner’s partner flashed the patrol car 
spotlight on the parked car, the plaintiff raised up and 
then ducked down. When the patrol car stopped, plain- 
tiff jumped from the parked car and started running, 
and at that time had an object in his hand which had 
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the appearance of a gun. He was running fast and failed 
to stop on the command to “halt or I will shoot” and 
continued to run after one warning shot was fired. 

Section 28-531.02, R. R. S. 1943, provides as follows: 
“Every person who shall break and enter, or enter with- 
out breaking, at any time, any motor vehicle, with in- 
tent to commit-the crime of larceny, shall be deemed 
guilty of a felony, and upon conviction thereof shall be 
punished by imprisonment in the penitentiary for not 
less than one year nor more than two years.” 

Section 29-401, R. R. S.-1943, provides as follows: 
“Every sheriff, deputy sheriff, constable, marshal or 
deputy marshal, watchman or police officer shall arrest 
and detain any person found violating any law of this 
state, or any legal ordinance of any city or incorporated 
village, until a legal warrant can be obtained.” 

Surely the facts were such that a reasonable man 
might believe that he had come upon the plaintiff in the 
act of committing a felony. The patrol car was lighted 
and well marked. Plaintiff could not help but know 
that it was a patrol car and the men were officers. The 
command to halt was loud enough for the plaintiff to 
hear, yet he saw fit to continue to flee. Unless Greiner 
had a right to believe a felony had been committed, it 
would be difficult to imagine a situation where an arrest 
could be made where an officer came upon what ap- 
peared to be the commission of a crime. There was 
ample evidence from which a jury could find Greiner 
had probable cause to believe plaintiff had committed 
a felony. There is no merit to plaintiff's fourth assign- 
ment. 

Plaintiff in his fifth assignment picks out an isolated 
part of one sentence in instruction No. 10. The entire 
sentence reads: “However, if a deputy sheriff uses 
more force than is reasonably necessary to prevent the 
escape or acts wantonly or maliciously, he commits an 
assault and battery, and is liable therefor in damages 
for excessive force.” (Italics supplied.) This does not 
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give the connotation plaintiff attempts to suggest. 

With reference to the sixth assignment, instruction 
No. 16 reads as follows: “If you find by a preponder- 
ance of the evidence that the defendant, William C. 
Greiner, had reasonable grounds to believe and did be- 
lieve that the plaintiff committed a felony and was at- 
tempting to escape arrest; and that the defendant, Wil- 
liam C. Greiner, used only that force that was reason- 
ably necessary to prevent the plaintiff from fleeing from 
arrest, then your verdict shall be for the defendants. 

“Tf, however, you find from a preponderance of the 
evidence that the plaintiff had not committed a felony 
and that the defendant, William C. Greiner did not 
have probably (sic) cause to believe that the plaintiff 
had committed a felony, then the defendant, William 
C. Greiner, was without authority to inflict force against 
the plaintiff and your verdict should be for the plain- 
tiff.” Read in conjunction with the other instructions, 
instruction No. 16 clearly put the burden on Greiner 
and not on the plaintiff to prove that plaintiff had com- 
mitted a felony and that Greiner had probable cause 
to so believe. 

Plaintiff in his seventh assignment has made no refer- 
ence to, or pointed out, specific admitted evidence against 
which this objection is urged. We said in Springer v. 
Henthorn, 169 Neb. 578, 100 N. W. 2d 521: “In order 
that assignments of error as to the admission or rejec- 
tion of evidence may be considered, the holdings of this 
court require that appropriate reference be made to the 
specific evidence against which objection is urged.” We 
assume, however, it is directed to the fact that Greiner 
was permitted to testify that plaintiff had an object in 
his hand which appeared to be a gun. There is no dis- 
pute plaintiff did have an object in his right hand. It 
was the flashlight identified as being from the glove 
compartment of the car. In the excitement of the mo- 
ment it could have resembled a gun. We see no error 
in the admission of this evidence. 
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Plaintiff's ninth assignment is equally without sub- 
stance. While the trial court did submit the issue of 
negligence as to both Greiner and Karnopp, plaintiff’s 
own evidence completely negatives any of the alleged 
negligence on the part of Karnopp. As to Greiner, plain- 
tiff’s original petition was framed on the basis of an in- 
tentional tort. Just before trial, plaintiff was permitted 
to add the word “negligently” to his petition. The trial 
court adequately instructed on the duties of the officer, 
and specifically in instruction No. 11 told the jury: “The 
officer, however, is required not to use any more force 
than that which would appear to an ordinarily prudent 
person, under all the existing circumstances, to be rea- 
sonably necessary to effectuate an arrest.” 

In instruction No. 12, the jury was told: “In order 
for you to determine whether the conduct of the officer 
in making the arrest was wrongful you are advised that 
the officer need not have acted according to the stand- 
ards of a cool, calm and collected man, or have measured 
the amount of force necessary to make the arrest with 
deliberation or absolute precision. * * * The standard 
to be used in measuring his conduct is that he must con- 
duct himself as an ordinarily prudent man would have 
done under the circumstances as shown by the evidence.” 

The plaintiff tendered no instructions. The trial court 
gave 21 instructions, which, considered as a whole, 
more than adequately presented plaintiff’s theory of 
the case. 

Our attention has not been directed to any error preju- 
dicial to the rights of the plaintiff. We find no reason 
to disturb the judgment entered by the trial court on 
the verdict of the jury. We therefore affirm the judg- 
ment herein. 

AFFIRMED. 

Wuire, C. J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. RICHARD Dopp, 


APPELLANT. 
122 N. W. 2d 518 


Filed July 5, 1963. No. 35418. 


1. Extradition. A fugitive from justice surrendered by one state 
upon the demand of another may be prosecuted by the latter 
for any offense committed within its borders without first having 
had an opportunity to return to the state by which he was 
surrendered, 

2. Criminal Law: Evidence. Evidence of other crimes, similar to 
that charged, is relevant and admissible when it tends to prove 
a particular criminal intent which is necessary to constitute the 
crime charged. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


James E. Abboud, Jr., and Leon J. Garcia, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuirTE, C. J., CarTER, MESSMORE, YEAGER, 
SPENCER, BoOSLAUGH, and Brower, JJ. 


CarTER, J. 

The defendant was convicted in the district court for 
Douglas County of the offense of obtaining money under 
false pretenses and representations from John H. Mc- 
Laughlin in an amount in excess of $35 with intent to 
cheat and defraud, contrary to the provisions of section 
28-1207, R. R. S. 19438. Defendant seeks a review of his 
conviction in this court. 

The defendant was engaged in the business of repair- 
ing automobiles. The evidence shows that on or about 
February 14, 1961, defendant undertook to repair a truck 
belonging to McLaughlin. He demanded and obtained 
$275 from McLaughlin. He took the truck into his pos- 
session for the purpose of repairing it. Two or three days 
later McLaughlin found the defendant’s place of busi- 
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ness locked. The truck was inside the place of business, 
torn down and not repaired. The defendant could not 
be found. He left no forwarding address. He gave no 
notice of the closing of the repair shop. He did not 
contact McLaughlin, nor return the $275. There is evi- 
dence in the record by other witnesses who were simi- 
larly treated. The defendant was extradited from the 
State of Ohio and tried for the offense hereinbefore 
stated. No contention is made that the evidence was in- 
sufficient to sustain a conviction. 

’ Defendant contends that he was improperly convicted 
in that he was not tried for the offense for which he 
was extradited. While there is some question as to 
whether or not this matter was properly raised by the 
record, the applicable rules are clear that his contention 
is not meritorious. 

The Uniform Criminal Extradition Act, adopted in 
Nebraska, provides: “After a person has been brought 
back to this state upon extradition proceedings, he may 
be tried in this state for other crimes which he may be 
charged with having committed here, as well as that 
specified in the requisition for his extradition.” § 29- 
726, R. R. S. 19438. The foregoing statute has long been 
the rule in this state. State ex rel. Petry v. Leidigh, 
47 Neb. 126, 66 N. W. 308; Jackson v. Olson, 146 Neb. 
885, 22 N. W. 2d 124, 165 A. L. R. 932. See, also, Las- 
celles v. State of Georgia, 148 U. S. 537, 13 S. Ct. 687, 37 
L. Ed. 549; Pettibone v. Nichols, 203 U. S. 192, 27 S. 
Ct. 111, 51 L. Ed. 148. 

Defendant assigns as error the admission of evidence 
of other offenses of the same nature occurring at ap- 
proximately the same time. The admission of the evi- 
dence was limited by the trial court to the question of 
the intent of the accused in committing the acts charged. 
The evidence was properly admitted under our holding 
in State v. Easter, 174 Neb. 412, 118 N. W. 2d 515, wherein 
this court said: “Evidence of other crimes, similar to 
that charged, is relevant and admissible when it tends 
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to prove a particular criminal intent which is necessary 
to constitute the crime charged.” 

Defendant assigns as error the giving of instruction 
No. 9. The instruction stated: “You are instructed that 
evidence that the defendant may have been a party to 
another similar transaction or transactions, was admitted 
for the sole and only purpose of tending to prove that 
the defendant had a motive and the intent to commit 
the alleged crime for which he is here tried, and such 
evidence shall be considered by the jury for that pur- 
pose only.” This instruction is consistent with the hold- 
ings of this court for advising the jury when evidence 
is admitted for a limited purpose. The instruction was 
in all respects a proper one. 

The judgment of the district court is correct and the 
judgment is affirmed. 

AFFIRMED. 


EARL FOSLER, A MINOR, BY CHESTER FOSLER, HIS FATHER, 
NATURAL GUARDIAN, AND NEXT FRIEND, APPELLANT, V. 
ARTHUR ADEN ET AL., APPELLEES. 

122 N. W. 2d 494 
Filed July 5, 1968. No. 35452. 


1, Master and Servant. Section 48-409, R. R. S. 1943, provides 
in part: “Every person operating a plant where machinery is 
used, shall provide such guards * * * or other appliances as will 
protect employees against injury.” 


2. The language appearing in section 48-409, R. R. S. 
1948, “every person operating a plant” is interpreted to mean 
the owner-operator of a business, whether it be an individual 
person, partnersiip,: or corporation. 

3. The term “every person” includes all persons, both 
patra and artificial. 

4, “Manager” is defined as a person chosen or appointed 


to manage, direct, or administer the affairs of another person 
or of a corporation or company. 
Appeal from the district court for Seward County: 
H. EmMeErson KoKJErR, Judge. Affirmed. 
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Ivan A. Blevens, for appellant. 
John E. Dougherty, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Merssmore, J. 

This is an action at law brought by Earl Fosler, a 
minor, by Chester Fosler, his father, natural guardian, 
and next friend, against Arthur Aden and the Farmers 
Union Cooperative Association, a corporation, defend- 
ants, to recover damages under section 48-422, R. R. S. 
1943, resulting from loss of a foot which was amputated 
by a grain auger alleged to have been improperly pro- 
tected by guards in violation of section 48-409, R. R. S. 
1943. The employer of the minor plaintiff, Farmers 
Union Cooperative Association, a corporation, herein- 
after called corporation, was joined as defendant for 
the purpose of subrogation under the Nebraska Work- 
men’s Compensation Act. The trial court rendered 
judgment in favor of the defendant Aden and against the 
plaintiff Earl Fosler, in that such plaintiff had no cause 
of action against the defendant Aden. The plaintiff 
filed a motion for new trial which was overruled. The 
plaintiff perfected appeal to this court. 

The plaintiff’s petition alleged in substance that 
Earl Fosler was a minor, 18 years of age, and brought 
this action against Arthur Aden as operator of an eleva- 
tor or- plant; that Arthur Aden willfully, deliberately, 
and intentionally installed and operated therein a ma- 
chine shafting with grain auger blades affixed thereto, 
without providing guards, boxing, screens, or other 
appliances as would protect employees against injury 
therefrom, in violation of the provisions of section 48- 
409, R. R. S. 1943; that on July 26, 1961, Earl Fosler was 
employed by the corporation in the plant operated by 
Arthur Aden, on which date he was ordered and direct- 
ed by Arthur Aden to enter the grain pit where the 
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auger shafting was turning and being operated in vio- 
lation of the Nebraska Safety Code, which auger shaft- 
ing was located in a depression in the floor of the pit 
on which it was necessary for employees to walk; that 
while Earl Fosler was executing the directions given by 
Arthur Aden his foot slipped in the shafting and his 
right leg was amputated and cut off between the knee 
and the ankle; and that as a direct and proximate result 
of the injury he suffered pain, was required to employ 
surgeons, was hospitalized, was permanently disabled, 
and has been damaged, for which he prayed judgment. 

The defendants’ answer, as far as necessary to con- 
sider, admitted the identity of the corporation with its 
principal place of business in Milford, and denied all 
other allegations of the plaintiff’s petition. The answer 
alleged that Arthur Aden and Earl Fosler were co- 
employees of the corporation and were covered under 
the Nebraska Workmen’s Compensation Act; and prayed 
that the plaintiff’s petition be dismissed. 

For convenience we will refer to Earl Fosler as the 
plaintiff, to Arthur Aden as the defendant, and to other 
witnesses by their names. 

Chester Fosler testified that he was the plaintiff's 
father; that the plaintiff was living with the family on 
July 26, 1961; that the plaintiff had spent 1 year at the 
University of Nebraska taking a pre-engineering course; 
and that the plaintiff obtained employment at the cor- 
poration’s elevator in Milford in July 1961. This wit- 
ness was the secretary of the board of directors of the 
corporation, hereafter referred to as the board, at the 
time of the accident. The plaintiff’s employment was 
considered by the board and he was employed, to be 
paid $1.25 an hour. His hours of work were varied. 
This witness further testified that he had been a stock- 
holder in the corporation for a number of years; that the 
corporation had a general manager at its elevator who 
received a regular salary as manager and a commission 
based on the earnings of the corporation; that the de- 
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fendant had been the manager of the elevator for 16 or 
17 years; that the board met once a month and at times 
had special meetings; that there were seven members of 
the board; that the meetings were usually held in the 
evening and the manager was generally present to make 
a report to the board which consisted of the total dollar 
business, cash business, accounts receivable, and cash 
value of all grain sold; that the manager had charge of 
the elevator and hired the employees but they had to 
be approved by the board, at least for full-time help; 
that the board fixed the salaries; that there are three 
other employees at the elevator; and that any of the 
employees, not otherwise busy, wait on trade. The ele- 
vator is organized as a co-operative association. This 
witness further testified that prior to the occasion of 
the plaintiff losing his foot, this witness had never been 
in the grain pit. He entered the pit after the accident. 
and described the pit as a long, narrow passageway with 
an auger in the bottom of it and doors on each side 
of it which open to different grain bins. These are slid- 
ing doors, perhaps 3 or 4 feet above the floor. 

On cross-examination this witness testified that before 
the plaintiff went to work at the elevator the matter 
was discussed by the board, and this witness was pres- 
ent at the time. The board discussed the matter be- 
cause extra help was needed and the plaintiff was look- 
ing for work. The plaintiff made application for work, 
and the application was approved by the board. This 
witness further testified that the defendant is not a stock- 
holder of the corporation; that the auger is located in 
the annex which is built on the east end of the elevator; 
that the annex is 25 or 30 feet long; that the auger is 
run by electricity which is turned on and off in the main 
part of the elevator; and that the auger and the grate 
covering it are visible when a person goes into that 
part of the annex. 

The plaintiff testified that at the time of the trial 
he was 19 years old; that he obtained summer employ- 
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ment with the corporation and started to work the fore 
part of July at $1.25 an hour; that this was his first 
experience working in a grain elevator; that the part 
of the elevator referred to as the annex is to the east, and 
contains grain bins; that at the bottom there is a hall- 
way referred to as the pit into which all the grain bins 
have openings that terminate about 3 feet above the 
floor; and that running through this pit is an auger. 
He further testified that to load a railroad car a person 
would first turn on the auger, then go down and open 
one of the sliding doors, and let the grain fall into the 
auger. He would then go upstairs to watch a counter 
on the wall until the car was almost filled. There is 
a scale upstairs that measures out ten bushels, and each 
time there are ten bushels it trips a number so that 
the person can figure how many bushels are in the car. 
When there are about three dumps left, and the person 
wants to stop the process, it is necessary to go down 
to the pit and shut the grain bin door, go back up and 
let the auger and leg empty out, and then shut it off. 
When the door is shut the auger is still running, if not, 
the grain would pile on top of the auger and stop it or 
plug it up. This witness was watching the counter 
gauge toward the end of the process and saw it reach the 
shut-off point. He said that he would go down and 
shut the bin door. Kenneth Troyer, another employee, 
said he would pull the spout out of the car. This wit- 
ness further testified that he went to the east side of 
the annex building, then north down some stairs, then 
west into the pit where he went down three steps and 
stepped over a grain chute; and that he entered the 
pit door, walked down the steps toward the door to 
close it, forgot to pick up some paper to stick in the 
bin door, and turned to the left to pick up the paper 
off the floor. He remembered his foot slipping and 
something pulling on it, and the next thing he knew he 
did not have a leg. The auger was running when he 
entered the pit. He believed his foot slipped on some 
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wheat. He hopped out of the pit and up the stairs. 
Kenneth Troyer came to take care of him. His foot 
slipped into the auger near the door he was closing. 
The auger was covered with a grate. He did not know 
where the opening was that his foot slipped into, and 
testified that after his foot slipped into the auger a por- 
tion of the cover came loose. 

On cross-examination the plaintiff testified that he 
had been down in the pit several times before the acci- 
dent occurred; that he was there at times when the 
auger was rolling; that he was familiar with the auger, 
its size, the manner in which it revolved, and the speed 
at which it revolved when it was running empty; that 
he knew about what speed the auger was going when it 
was pulling grain up into the higher elevations; that 
there were electric lights in the area which were on 
at the time of the accident; that he was wearing regular 
work shoes approximately 3 or 4 inches wide; that the 
defendant was not the only person who gave him in- 
structions; and that one of the employees who did so 
was Wilton Stauffer who was the assistant manager 
of the elevator. The plaintiff further testified that he 
had helped load 10 cars of grain; that he did not know 
for sure how he got his foot caught in the auger, whether 
his foot slipped, or what happened; and that he was 
not paying any particular attention as to where he was 
stepping with reference to the location of the auger 
or the grate. The plaintiff further testified that the in- 
surance carrier for the corporation paid all of his hos- 
pital bills and his workmen’s compensation of $37 a 
week up to the time of the trial. 

On redirect examination the plaintiff testified that 
it was dusty in the pit on the day the accident occurred. 
On recross-examination he testified that he was born 
and raised on a farm until he went to work at the eleva- 
tor; that during the time he was on the farm he had 
experience with revolving farm machinery and had op- 
erated tractors, combines, and elevators and that some 
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of that machinery included augers; that there was dust 
in the pit, and he knew that the dust was there before 
he started into the pit; that he knew the auger was run- 
ning; and that he did not shut the auger off before he 
went down into the pit to close the door. 

The defendant, Arthur Aden, testified that he had 
lived in Milford for 18 years and had been in the em- 
ploy of the corporation since that time; that during 
that time he had been the manager of the elevator; 
that he was in the office part of the building when the 
accident occurred; that he does the general managing 
of the elevator, and Wilton Stauffer is the assistant 
manager who takes care of most of the outside work at 
the elevator and around the feed shed; that he, Aden, 
has very little to do other than office work; and that 
he makes all the managerial decisions and makes a def- 
inite report to the board once each month. He described 
the loading process by stating that when the grain is 
loaded from the annex the first thing to do is to push 
a button to turn on the elevator leg which takes the 
grain up to the top where it is distributed into the cars, 
then to push another button to get the auger coming 
toward the leg, then to go down into the hallway or pit 
where the auger is located and turning and open one 
of the gates that lets the grain pour into the auger. The 
grain is carried west in the auger, dumped into the belt 
cups, taken to the top, and dropped in the scale which 
measures out ten bushels each time it trips itself. This 
scale is automatic, and there is a register down below 
on the work floor that tallies each time the scale dumps 
the grain. The plaintiff was doing that type of work 
at the time of the accident. This witness further testi- 
fied that when they are three dumps of grain away 
from the amount that the person wants in the car, you 
have to start shutting the grain off before you get the 
total capacity of the car. If the plaintiff was watching 
the indicator and he wanted three or four more dumps 
in that car, he would know it was just about full, then 
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he would go down, shut the gate, and shut the grain off. 
This must be done while the auger is continuing to run 
because it has to be empty before it is stopped. When. 
the job is completed there is a bushel or so of grain on 
the floor to be swept in. When the machinery is in 
operation, dust is generated in this room and the em- 
ployees normally wear dust masks. This witness fur- 
ther testified that after the plaintiff was taken to the 
hospital this witness went down and looked at the scene. 
The auger had been shut off and the grate over the 
auger was in place. He did not observe any blood on 
the grate. There was no clothing or anything of that 
kind in the room or in the auger. The severed foot 
ended up in the automatic scale. 

On cross-examination the defendant testified that he 
was strictly on a salary basis, and was not a stockholder 
of the corporation; that he was originally employed 
by the board; that the board employed the plaintiff; 
that he gave no instructions with reference to work 
to the plaintiff on the date of the accident; and that the 
plaintiff’s directions with reference to the work were 
to come from the assistant manager. 

Kenneth Troyer testified that he heard the plaintiff 
call, and saw him crawling up the steps. He laid the 
plaintiff down, told Aden to call the rescue squad, and 
took off his own shirt and applied a tourniquet. He 
stayed with the plaintiff until plaintiff was taken to the 
hospital. He checked to see if the grain was shut off, 
and the wheat was still dribbling a little out of the hole. 
He went down into the pit and noticed that the grate 
was pushed to the west farther than it usually was. He 
made this observation right on the west side of the first 
bearing, and the bin door was just on the east side of 
the bearing. At that time the grate was to the west at 
least 6 inches. No part of the grate was raised above 
the floor. There was an opening above the auger at 
least 6 inches wide which he had not observed before. 
On other occasions the width of the opening at that 
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point was approximately 3 or 4 inches. On cross-exam- 
ination this witness testified that the steel bars that 
go across the grate are half an inch wide; and that he 
did not measure them, but they run the full length of 
the grate. 

LeRoy Ficke testified that he was the chairman of 
the board; that the defendant actually took care of the 
entire business as the manager, had control of the 
employees, and made the decisions relating to the ship- 
ping and selling of grain; that all of the members of 
the board are farmers, are not engaged in the grain 
business, nor do they conduct the business of the cor- 
poration; that he was notified of the accident and went 
to the elevator immediately, and into the pit; that the 
auger was shut off; that one of the bars in the grate 
was bent; that there was a boxing every 10 feet on the 
auger; and that this bent bar was about a foot or less 
from the boxing or bearing. 

At the conclusion of the plaintiff’s evidence the de- 
fendant made a motion for directed verdict. The trial 
court sustained the defendant’s motion for directed 
verdict, and stated that he determined that a question 
of fact was not involved where the facts are not in 
dispute; that the evidence delineated the duties of each 
of the people who were working at the plant; that he 
concluded that the court was to construe the statute; 
and that he reached the conclusion that the term “opera- 
tor” means the one who runs the business, that is, in 
this case, the corporation. The trial court entered judg- 
ment on behalf of the defendant. 

The plaintiff contends that the trial court erred in 
ruling as a matter of law that the defendant Arthur 
Aden was not the operator of a plant under section 48- 
409, R. R. S. 1943; and that the trial court erred in 
failing to submit to the jury under appropriate instruc- 
tions the issue of whether or not Arthur Aden was the 
operator of a plant under section 48-409, R. R. S. 1943. 

Section 48-409, R. R. S. 1943, provides: “Every per- 
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son operating a plant where machinery is used, shall 
provide such guards, boxing, screens or other appli- 
ances as will protect employees against injury from 
belting, shafting, gearing, elevators, drums, saws, cogs, 
electric currents, molten metal or hot liquid. He shall 
also furnish and supply belt shifters which can be op- 
erated from the floor. All exposed cogs or gears shall 
be enclosed in metal casings or woven wire screens. 
Protruding set screws in collars and couplings or shaft- 
ing or other revolving machinery shall be countersunk 
or covered with metal boxing. Pulleys, belts and pro- 
jections of or from ends of shafting shall be protected 
by boxing or enclosing with metal or with other suit- 
able material. Belts shall not rest on shafting in mo- 
tion, but rest hooks shall be provided to hold belting 
free therefrom. Roll guards shall be placed on roll 
feed machines fed by hand at the point where the ma- 
terial is fed, and a device for instantly stopping the 
machine by the hand or foot shall also be provided with- 
in reach of the operator when operating the machine.” 

The plaintiff cites the case of Quist v. Duda, 159 Neb. 
393, 67 N. W. 2d 481. This was an action in which the 
plaintiff, an employee of a tenant, sought to recover 
from the landlord damages in tort for injuries received 
in a man-lift in a garage, contending that the landlord 
violated the safety code of this state. The landlord 
defendants moved for directed verdict which was sus- 
tained. This court said: ‘The word operator generally 
relates to the person actively and directly engaged in 
an operation. Deep Vein Coal Co. v. Rainey, 62 Ind. App. 
608, 112 N. E. 392; Flynn v. Pan American Hotel Co. 
(Tex. Civ. App.), 179 S. W. 2d 849, and same case 143 
Tex. 219, 183 S. W. 2d 446.” The last two cited cases 
interpreted the definition in the same manner as Quist 
v. Duda, supra. 

The plaintiff asserts that every person operating a 
plant where machinery is used in violation of section 
48-409, R. R. S. 1948, should be liable in damages to 
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any person injured, as provided by section 48-422, R. 
R. S. 1943, which provides in part: “Every person op- 
erating a plant where machinery is used who shall vio- 
late any of the provisions. of sections 48-401 to 48-424 
shall be liable in damages to any person injured, as a 
result thereof, * * *.” The applicability of this act is 
related to operation. Quist v. Duda, supra. 

The plaintiff also cites the case of Baer v. Schaap, 168 
Neb. 578, 97 N. W. 2d 207, wherein the court was deal- 
ing specifically with section 48-425, R. R. S. 1943, 
which had to do with scaffolds or staging, safety rails, 
hoists, cranes, stays, ladders, supports, or other mechan- 
ical contrivances used in the erection, repairing, alter- 
ation, removal, or painting of any house, building, bridge, 
viaduct or other structure. This court held that where 
a scaffold was supplied on bailment, bailor was liable 
if the scaffold did not meet requirements of the statute. 
A rehearing was granted in the above-cited case. In 
Baer v. Schaap, 171 Neb. 347, 106 N. W. 2d 468, this 
court held the former opinion to be in error in holding 
that the evidence was sufficient to submit the case to 
the jury, and the decision in the former case was set 
aside. In Baer v. Schaap, 172 Neb. 414, 109 N. W. 2d 
724, a reargument was ordered by this court with ref- 
erence to the opinion in Baer v. Schaap, 171 Neb. 347, 
106 N. W. 2d 468. During the pendency of time for 
reargument, the parties filed a stipulation in this court 
for dismissal of the action, which was allowed, and the 
appeal was dismissed. In any event, the above-cited 
cases bear no relevancy to the instant case. 

The plaintiff cites Waite v. State, 169 Neb. 113, 98 
N. W. 2d 688, wherein this court said: “The word op- 
erate as used in section 39-727, R. S. Supp., 1957, re- 
lates to the actual physical handling of the controls of 
the vehicle by a person while under the influence of in- 
toxicating liquor.” To like effect is Rose v. Gisi, 139 
Neb. 593, 298 N. W. 333, which deals with a different 
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statute than the one being considered in the instant case 
and bears no relevancy to the instant case. 

Other cases cited by the plaintiff do not meet the situ- 
ation presented in the instant case under the facts ad- 
duced therein. 

In considering section 48-409, R. R. S. 1943, which 
uses the words “operating a plant,” this would include 
the corporation. 

The term “every person” includes all persons, both 
natural and artificial. See § 49-801 (18), R. R. S. 1943. 

In 35 Am. Jur., Master and Servant, § 193, p. 621, it 
is stated: “The purpose of statutes requiring that guards 
or other safety devices be provided for certain kinds of 
machinery used in industries is to remove all unneces- 
sary danger to persons who are employed upon or about 
such machinery and are subject to dangers inherent in 
its operation, * * *.” 

In 35 Am. Jur., Master and Servant, § 360, p. 784, it 
is stated: “The obligation of the employer to furnish 
to his employee, for the performance of the work re- 
quired of him, safe and suitable tools, machinery, and 
appliances such as a reasonable and prudent person 
would ordinarily use, and also to See that the same are 
kept in proper repair, * * *.” 

In 35 Am. Jur., Master and Servant, § 175, p. 604, it 
is stated: “The employer’s obligation to care extends, 
as a general rule, to all tools, machinery, and appliances: 
that may be furnished for the use of the employee in 
the discharge of his duties; and, for any neglect of 
this duty, the employee may hold the employer liable 
in damages.” Several states adhere to this rule. See, 
Poos v. Fred Krug Brewing Co., 101 Neb. 491, 163 N. W. 
840, L. R. A. 1918D 515; Westlake v. Murphy, 85 Neb. 
45, 122 N. W. 684, 19 Ann. Cas. 149. 

In the instant case the corporation is the employer of 
the plaintiff. Arthur Aden, defendant, is the manager 
of the corporation. “Manager” is defined as: “A per- 
son chosen or appointed to manage, direct, or administer 
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the affairs of another person or of a corporation or 
company.” Black’s Law Dictionary (38d ed.), p. 1151. 

The evidence in the instant case clearly discloses that 
the defendant was the manager of the corporation and 
not the employer of the plaintiff. 

Our research discloses many types of statutes relat- 
ing to safety codes and decisions of foreign jurisdic- 
tions. Because of the different types of statutes and the 
facts in each case relating thereto, these decisions are 
not helpful in a determination of this appeal. 

This court has not passed on the precise question now 
presented. 

This case does not present a question of fact. The 
facts are not in substantial dispute. The trial court was 
obligated to construe section 48-409, R. R. S. 1943, and 
determine the meaning of the word “operator” as used 
in such section of the statute. The trial court interpreted 
the word “operator” to mean the owner-operator of a 
business, which is the corporation, and not the defendant 
Aden, the manager of the corporation. We conclude 
that the trial court properly interpreted the statute as 
applied to the instant case. 

We further conclude that the trial court did not err 
in sustaining the defendant Aden’s motion for directed 
verdict. 

We affirm the judgment of the trial court. 

AFFIRMED. 


Hau LIGHTHILL ET AL., APPELLEES, v. KEITH McCurry, 
DOING BUSINESS AS McCurry CONSTRUCTION COMPANY, 
ET AL., APPELLANTS. 

122 N. W. 2d 468 
Filed July 5, 1963. No. 35483. 


1. Workmen’s Compensation. Questions of dependency of parents 
ona deceased minor son, in whole or in part, under the provi- 
sions of the Nebraska Workmen’s Compensation Act, section. 
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48-124, R. R. S. 1948, shall be determined in accordance with the 
fact as the fact may be at the time of the injury to the deceased 
employee son. 

Parents are not presumed to be dependents of minor 
children but, on the facts, may be found to be dependent. 
Where a claim is made under the Nebraska Workmen’s 
Compensation Act on account of dependency, actual as distin- 
guished from mere legal dependency must be shown. 

The determination of the fact of partial dependency 
under the Nebraska Workmen’s Compensation Act must be 
based first upon contributions made by the employee for the 
purpose of support of the claimed dependent. 

It is not money contributed but money contributed 
for the purpose of support of the claimant that must be the basis 
of any claim of partial dependency under the Nebraska Work- 
men’s Compensation Act. 

“Dependency” and “support” under the Nebraska 
Workmen’s Compensation Act are terms that are not capable 
of certain definition. 

If a contribution is made to the ordinary comforts 
and conveniences which are reasonably appropriate to parties 
in their station in life, it should be considered as support and 
the recipient regarded as a dependent. 


APPEAL from the district court for Hall County: Don- 
ALD H. WEAvER, Judge. Affirmed. 


Luebs, Elson, Tracy & Huebner and Irwin G. Manley, 
for appellants. 


Paulick, Buechler & Huber, for appellees, 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WutrteE, C. J. 

This is a partial dependency case under the Work- 
men’s Compensation Act, sections 48-122 and 48-124, 
R. R. S. 1943. The question involved is whether or not 
the plaintiffs, the parents of the deceased, were partially 
dependent upon their deceased 20-year-old son on the 
date of his death within the meaning of the act. 

The parents were found by the Nebraska Workmen’s 
Compensation Court to be partially dependent on the 


VoL. 175] JANUARY TERM, 1963 549 
Lighthill v. McCurry 


deceased employee of the defendants on the date of his 
death, September 26, 1961, and an award in their favor 
was entered. The defendants appealed directly to the 
district court where the case was tried de novo on the 
merits. On appeal, at the commencement of the trial, 
the parties stipulated “that the sole issue is whether 
or not there is dependency under the laws of Nebraska.” 
After trial on this issue, the district court also found 
for the plaintiffs, found that the plaintiffs were partially 
dependent upon their deceased son, Laverne Lighthill, 
and affirmed the award of the compensation court. The 
defendants appeal. 

The facts in this case are almost without dispute. The 
decedent, Laverne Lighthill, son of the plaintiffs, was 
killed on September 26, 1961, while acting within the 
scope and course of his employment for the defendant 
employer, Keith-McCurry, doing business as McCurry 
Construction Company. The decedent was 20 years of 
age, single, and lived at home with his parents. At the 
time of his death, the decedent was earning $1.70 per 
hour for a 40-hour week. The plaintiff father was em- 
ployed by Sherman County, working on the county 
roads for a monthly salary of $245 with a net take-home 
pay after deductions of $213 per month. During all 
of the period referred to herein, the decedent lived with 
his parents in the family home. His mother did not 
work or have any income, and the decedent was the re- 
cipient of the normal incidents of living in the home, 
part of his board, his laundry, room, and enjoyment of 
the home. The decedent’s employment with the defend- 
ant McCurry started in April 1961. 

As shown by answers to interrogatories requested and 
offered by the defendants and received without objec- 
tion, contributions by the decedent to his parents for a 
period beginning June 17, 1961, and ending on the date 
of the death of their son may be summarized monthly 
as follows: : 
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A. June 1961. 
6-17-61 - Cash by check to mother $10.00 
6-19-61 - Overall purchase for father $ 8.94 
. 6-27-61 - Cash from wages $15.00 
6-30-61 - Payment of father’s gas bill $12.55 
B. July 1961. 
7- 3-61 - Payment on Chevrolet car 
for parents $150.00 
7- 5-61 - Cash to mother $15.00 


C. August 1961. 
Cash to mother on different dates $20.90 
Payment by check of father’s gas 


bill $ 4.35 
D. September 1, 1961, to September 22, 1961, 
inclusive. 

Purchase of boots for father $14.50 
Cash to mother on four different $16.00 
dates $10.00 

$10.00 

$10.86 


The mother’s uncontradicted testimony on many of 
these items was supported by documentary evidence, 
mostly checks signed by the deceased. The car be- 
longed to the parents and was used by the father, Hal 
Lighthill, in his work, and the son used it some for 
social purposes in the evening. Gasoline was purchased 
separately by the son at different times, and he would 
use the car when it was his turn to drive to his own work. 
The family lived in Litchfield, and the son went down 
town in the evening. The monthly family expenses were 
$279.75 consisting of the usual expenses of a family own- 
ing and living in a home. 

The Workmen’s Compensation Act, section 48-122 (3), 
R. R. S. 1943, provides that in order to sustain a claim 
of partial dependency, the plaintiff must show an aver- 
age amount regularly contributed by the deceased for 
a reasonable time immediately prior to the accident. 
The parents are not presumed to be dependents of minor 
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children but, on the facts, may be found to be depend- 
ent. They fall within the class contemplated by the 
following which is part of section 48-124, R. R. S. 1943: 
“Tn all other cases, questions of dependency, in whole or 
in part, shall be determined in accordance with the fact, 
as the tact may be at the time of the injury * * *.” 

The defendants contend that the decedent made no 
regular contributions toward the support of his parents, 
that there is no evidence that the parents were actually 
dependent for support upon any money given them by 
the decedent, and that the money given them by the 
decedent was not for their support. The defendants 
rely mainly on the case of Pieters v. Drake-Williams- 
Mount Co., 142 Neb. 315, 6 N. W. 2d 69, and say it is ‘“‘on 
all fours” with this case. 

We feel that this case is very similar to and controlled 
by McKelvey v. Barton Mills, Inc., 152 Neb. 120, 40 N. 
W. 2d 407, a later case. In that case, a young boy, 16 
years of age, quit school and began working away from 
home at various jobs. He had worked for the employer 
defendant only 614 weeks prior to his death, but during 
that period, he had made minor contributions in varying 
amounts, generally from $5 to $10 per week, to his 
parents. The parents were operating a 200-acre farm 
with a gross income of about $4,100 per year, and the 
boy made contributions to his father for a tire and tube 
on the family car. 

The same contentions were made by the defendant in 
the above case as in the present case. This court had 
before it at that time the Pieters case, supra, and cited 
its holding as supporting the award to the plaintiff there- 
in. The court said: “It reasonably appears that appel- 
lees could have gotten along without the assistance given 
by the deceased but that these contributions provided 
nothing beyond what may be regarded as ordinary neces- 
sities and relieved only against self-denial. It further 
reasonably appears that the deceased made the con- 
tributions in recognition of a duty in this respect which 
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it pleased him to assume. * * * This court said in Kral 
v. Lincoln Steel Works, 136 Neb. 31, 284 N. W. 761: 
‘Where the evidence shows that parents, with limited 
means, actually received contributions for their support 
from the wages of a son now deceased, such fact con- 
stitutes evidence strongly tending to establish depend- 
ency, and the question of dependency or partial depend- 
ency must be determined from the facts in each case.’ 
* * * In Pieters v. Drake-Williams-Mount Co., 142 Neb. 
315, 6 N. W. 2d 69, it was said: ‘Dependency in fact un- 
der * * * the workmen’s compensation act is not created 
by contributions made for purposes other than the partial 
support of the alleged dependent. * * * The determina- 
tion of the fact of partial dependency under * * * the 
workmen’s compensation act must be based first upon 
contributions made by the employee for the purpose of 
support of the claimed dependent. * * * It is not money 
contributed, but money contributed for the purpose of 
support of the claimant that must be the basis of any 
claim of partial dependency under said act.’ * * * This 
court has held that where a claim is made under the 
workmen’s compensation law on account of dependency 
actual as distinguished from mere legal dependency 
must be shown. Palmer v. Hamer, 133 Neb. 362, 275 
N. W. 322; Meyer v. Nielsen Chevrolet Co., 137 Neb. 6, 
287 N. W. 849. * * * ‘Dependency’ and ‘support’ under 
the workmen’s compensation law are not capable of 
certain definition. The definition and application of 
these words should not be too severely restricted. If a 
contribution is made to the ordinary comforts and con- 
veniences which are reasonably appropriate to parties 
in their station in life, it should be considered as sup- 
port and the recipient regarded as a dependent. * * * 
In Federal Underwriters Exchange v. Hinkle, (Tex. Civ. 
App.) 187 S. W. 2d 122, is found a statement appropriate 
to such a situation: ‘Support is a very flexible term and 
includes something more than the bare necessities of 
life. It includes also the ordinary comforts and con- 
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veniences which are reasonably appropriate to the par- 
ties’ station in life—such as were actually being enjoyed 
by them at the time of and prior to their son’s death.’ ” 
(Emphasis supplied.) + 

Without reciting the exact connections between these 
pronouncements and the separated elements of. the evi- 
dence, it is apparent here, as in the McKelvey case, supra, 
that the parents had ample funds for their own support, 
and that the contributions may have “relieved only 
against self-denial.” It further reasonably appears that. 
the contributions undisputedly were used to procure 
and pay for the things commonly regarded as of the es- 
sence of the necessities of life or were, at a minimum, 
“made to the ordinary comforts and conveniences which 
are reasonably appropriate to parties in their station in 
life.” The defendants, in effect, would have us apply a 
test that would require a showing that the parents were 
either indigent or incapable of supporting themselves 
and that the contributions were over and above what 
the decedent would normally have to pay for his own 
support. Our cases do not support such a rigidity of 
construction. The definitions and application of these 
words should not be so severely restricted. McKelvey 
v. Barton Mills, Inc., supra. . 

The defendants do. not discuss or attempt to distinguish 
the McKelvey case by way of argument but rely on. the 
Pieters case, cited supra, which was urged, considered, 
and quoted from in the McKelvey case, supra. The two 
cases are clearly distinguishable. In the Pieters case, 
supra, the. plaintiff was a 27-year-old married man with 
a family, and the decedent was a 59-year-old father “in-, 
digent and in need” who came to Omaha to live with 
the son who said, “that any. time he wanted to come and 
stay with me,” he could do so. The court found: “Here 
the record sustains only the conclusion. that the. plaintiff 
assumed the burden of caring for his father, that while 
unemployed the burden of caring for his father was 
entirely upon the plaintiff, and that when the father 
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was employed the burden was in part, at least, carried 
by the father. The record does not support a finding 
that the father at any time undertook to or did contribute 
to the plaintiff for the purpose of aiding in the support of 
the son or his family.” 

We adhere to the applicable rules announced in Mc- 
Kelvey v. Barton Mills, Inc., supra, and the significance 
with relation thereto given substantially comparable 
facts in that case. We find that the plaintiffs were par- 
tial dependents of the decedent and entitled to compen- 
sation under the workmen’s compensation law. 

The defendants complain of errors in the admission of 
evidence as to exhibits 1 to 9, claiming insufficient 
foundation. Assuming, but not deciding, that there 
was such lack of foundation, the identical evidence 
as well as additional evidence was received by 
way of answers to interrogatories proposed by the 
defendants, answered by the plaintiffs, offered by 
the defendants themselves, and received without ob- 
jection. The defendants complain that they were not 
allowed large enough scope on cross-examination to ex- 
plore the financial assets and property of the plaintiffs 
which were available to them for their own support. 
We have examined the record and at no point can we 
find where the trial court abused its discretion in this 
matter. 

The matter of the computation or amount of the award 
is not discussed or argued in the parties’ briefs. The 
plaintiffs ask that the award be increased but do not 
separately cross-appeal or argue the question. Conse- 
quently, we may not consider it here. 

The judgment of the district court was correct and is 
affirmed. An attorney’s fee of $250 for services in this 
court is allowed in favor of plaintiffs to be taxed as costs 
against the defendants. 

AFFIRMED. 
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JOSE CAMPOS, APPELLEE, v. SAM TOMOTI ET AL., 
APPELLANTS. 
122 N. W. 2d 473 


Filed July 5, 1963. No. 35488. 


1. Workmen’s Compensation. The fact that an employer or em- 
ployers are engaged in farming does not remove from the cov- 
erage of the Nebraska Workmen’s Compensation Act other busi- 
nesses or occupations carried on by the employer or employers 
which are otherwise in the coverage of the statute. 

A workman is not a farm laborer within the meaning 
of the Nebraska Workmen’s Compensation Act simply because 
at the moment he is doing work on a farm; nor because the 
task on which he is engaged happens to be what is ordinarily 
considered farm labor. Neither the pending task nor the place 
where it is performed is controlling. The whole character of 
the employment must be looked to to determine whether an 
employee is a farm laborer within the meaning of the Ne- 
braska Workmen’s Compensation Act. 

A group of farmers operating a commercial hay grind- 

ing business on a partnership basis may not, during the course 

of the operation of said separate business, be deemed employers 
of farm laborers within the meaning of the Nebraska Work- 
men’s Compensation Act. 


APPEAL from the district court for Scotts Bluff County: 
TeD R. FEIDLER, Judge. Affirmed. 


Herman & Wood, for appellants. 


Frank Glebe, for appellee. 


Heard before WuirTe, C. J., CARTER, Messmork, YEAGER, 
SPENCER, BOSLAuGH, and Brower, JJ. 


Wuite, C. J. 

This is a workmen’s compensation case and the appeal 
presents the question of whether or not the defendants, 
under a partnership agreement in the operation of a 
feed grinder, were employers of a farm laborer within 
the provisions of section 48-106, R. R. S. 1943, and thereby 
exempt from liability under the provisions of the Ne- 
braska Workmen’s Compensation Act. 

Section 48-106, R. R. S. 1943, provides in part as fol- 
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lows: “The following are declared not to be hazardous 
occupations and not within the provisions of the act: 
* * * employers of farm or ranch laborers * * *,” 

A single judge of the compensation court, the three- 
member court on appeal, and the district court found 
that the plaintiff was not a farm laborer within the 
meaning of:the above act, awarded compensation, .and 
the defendants appeal. 

The plaintiff was hired by the three defendants, Sam 
Tomoi, Ed Tomoi, and Kay Yamada, to assist in the 
operation of a large commercial type hay grinder dur- 
ing the winter months and then afterwards continue to 
work on their farms. His pay was at an hourly rate of 
$1.25. The grinder and the equipment accessory thereto 
were worth approximately $20,000. The hay grinder 
was of a large type with only two like it in the general 
area of operations around Scottsbluff. The plaintiff did 
not live on a farm and was hired to work on the grinder. 
The plaintiff was injured 6 days after commencing work 
when his left arm was caught in.a shaft while putting 
a canvas on it, while the defendants were grinding hay 
under contract for a farmer on a neighboring farm. 

The defendants, operating as a partnership, ground 
hay for large commercial cattle feeders in the area and 
ground hay for numerous other farmers while the plain- 
tiff was working for them. 

They charged $5 a ton and the earnings received by 
the partnership were placed in a separate bank account 
from which expenses were deducted. The defendants 
admitted they grossed over $10,000 a year for grinding. 
They used the grinder more for hire than for their own 
work. The defendants farmed about 440 acres of land 
and engaged in an extensive partnership in a buying, 
feeding, and selling operation as to lambs and cattle. 
They used the grinder to grind all of their own hay, and 
they had ‘to ‘purchase some extra hay for their feeding 
operations. The net profit from the separate grinding 
operation’ was $4,000 to $5,000 annually. 
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The defendants contend that hay grinding is a farm 
labor operation from the character of the job, that as 
‘employers they were all individual farmers, and that 
the grinder was used as an integral part of their own 
farming operation. They contend that the fact that the 
plaintiff was employed to work with the grinder itself 
is immaterial, that the employment was essentially farm 
labor, and that, therefore, the defendants were em- 
ployers: of “farm laborers” and are exempt from the 
provisions of the act. 

There is considerable confusion and diversity of 
opinion in the cases construing factual situations arising 
under the applicable provisions of the Workmen’s Com- 
pensation Act and the principles applicable thereto. See, 
Keefover v. Vasey, 112 Neb. 424, 199 N. W. 799, 35 A. 
L. R. 191; 99 C. J. S., Workmen’s Compensation, § 33b, 
p. 195. The place where the work is being performed, 
‘the nature of the task the employee is performing at 
the time, the purposes for which he was hired, and the 
nature of the employer’s occupation have been deemed 
controlling in different cases. The fact that the em- 
ployer or employers are engaged in farming does not 
remove from the coverage of the statute other businesses 
or occupations carried on by the employer which are 
otherwise in the coverage of the statute. 99 C. J. S., 
Workmen’s Compensation, § 33, p. 193; Campos v. Gar- 
den City Co., 166 Kan. 352, 201 P. 2d 1017; Tucker v. New- 
man, 217 Minn. 473, 14 N. W. 2d 767; Butterfield v. 
Brown, 287 N. Y. 623, 39 N. E. 2d 264. 

Our latest case where this problem was before us is 
Oliver v. Ernst, 148 Neb. 465, 27 N. W. 2d 622. The 
plaintiff was injured while operating a bulldozer on a 
farm while constructing a water conservation dam. His 
employer had contracted for the work. The plaintiff 
did not live on a farm. The district court found that 
the work was farm work and that the employer was 
exempt. Our court, on appeal, in reversing this find- 
ing, said: “The record in this case shows that the 
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plaintiff was employed to operate a bulldozer and per- 
form whatever work defendant contracted for in the 
way of moving dirt. Although part of the work he 
was required to do was in fact farm work, that fact 
alone would not make him a farm laborer within the 
meaning of the compensation law; nor would the fact 
that the work being done at the time happened to be 
on a farm and in the nature of what is ordinarily con- 
sidered farm labor necessarily change this relation. 
Taking into consideration the entire relationship of the 
parties we find that plaintiff was employed to operate 
a bulldozer and perform whatever work defendant con- 
tracted for in the way of moving dirt and not as a farm 
laborer within the meaning of the compensation law.” 

This court in Oliver v. Ernst, supra, approved our 
holding in Guse v. Wessels, 132 Neb. 41, 270 N. W. 665, 
wherein we followed and approved the holding in Peter- 
son v. Farmers State Bank, 180 Minn. 40, 230 N. W. 124, 
wherein it is said: “A workman is not a farm laborer 
simply because at the moment he is doing work on a 
farm; nor because the task on which he is engaged hap- 
pens to be what is ordinarily considered farm labor. The 
employee of an implement dealer does not become a 
farm laborer while engaged in correcting the behavior 
of a self-binder in the grain field of the owner, a farmer 
and customer of the dealer. * * * Neither the pending 
task nor the place where it is being performed is the 
test. The whole character of the employment must be 
looked to to determine whether he is a farm laborer.” 
(Emphasis supplied.) 

When we analyze the whole character of the employ- 
ment here, it appears clear that the plaintiff was not a 
farm laborer within the meaning of the act. The partner- 
ship operation of the defendants was designed and set up, 
both mechanically and financially, not only to do their 
own feed grinding, but to commercially operate for 
profit generally. They characterized and impressed 
this operation with the stamp of a separate business by 
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keeping separate accounts, by the volume of business 
acquired and contracted for, and by the way they dealt 
with it themselves. The plaintiff was hired at an hourly 
rate and was working on the grinding machine itself 
at the time of the accident, the job itself was contracted 
commercially for profit, and further contract operations 
were to last over a 10-month period. The fact that the 
work being done happened on the farm, or the char- 
acterization of the work itself as farm labor if that may 
be done, is not controlling. Oliver v. Ernst, supra. Taking 
into consideration the entire relationship of the parties, 
we find the plaintiff was employed to assist in the opera- 
tion of a hay grinder and perform whatever work the 
defendants contracted for in the operation of their sepa- 
rate business, and was not employed as a farm laborer 
within the meaning of the compensation law. 

The defendant urges Keefover v. Vasey, supra, as con- 
trolling in this case. The same contention was made in 
Oliver v. Ernst, supra, and the same basic distinction 
pointed out in Oliver v. Ernst, supra, applies to this case. 
In Keefover v. Vasey, supra, five farmers operated a 
threshing machine primarily for their own use using 
the smallest type available. The plaintiff was injured 
while on a threshing job performed for one of the orig- 
inal partners as a part of the purchase price for his in- 
terest in the cooperative enterprise. The partners did 
not set up, design, or operate their enterprise for gen- 
eral threshing or commercial purposes. The threshing 
season is comparatively short, and the threshing they 
did for others was on an exchange labor basis or en- 
tirely casual and incidental in purpose as compared to 
the only primary object of their cooperative effort which 
was performance of their own threshing on their own 
farms. 

In Oliver v. Ernst, supra, we followed Guse v. Wes- 
sels, supra, adopting the holding in the Minnesota case 
of Peterson v. Farmers State Bank, supra. The Minne- 
sota Supreme Court in a later (1947) case passed upon 
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the precise question involved here. In Skreen v. Rauk, 
224 Minn. 96, 27 N. W. 2d 869, it held: “An employe 
of a farmer engaged in threshing as a business, and not 
in doing his own threshing or in threshing for others 
casually or upon an exchange-work basis, is covered 
by the workmen’s compensation act, § 176.01, subd. 13. 
Walker v. Wading, 180 Minn. 49, 230 N. W. 274; Charpen- 
tier v. Cumming, 178 Minn. 519, 227 N. W. 663.” 

There are other factual distinctions between the 
Keefover case and the case at bar that are apparent 
from a review of the facts therein stated, but it is un- 
necessary to review them herein. The judgment of the 
district court is correct and is affirmed. An attorney’s 
fee of $250 for services in this court is allowed in favor 
of plaintiff to be taxed as costs against the defendants. 

AFFIRMED. 


ESTHER SCHWARCK, APPELLANT AND CROSS-APPELLEE, V. 
JAMES SCHWARCK, APPELLEE AND CROSS-APPELLANT. 
122 N. W. 2d 489 
Filed July 12, 1963. No. 35381. 


1. Divorce. Corroboration relied upon in a suit for divorce must be 
competent evidence of the acts or conduct asserted as grounds 
for divorce. 


2. Section 42-335, R. R. S. 1943, means that corroborative 
evidence other than the declarations, confessions, or admissions 
of the parties is required of the acts or conduct asserted as 
grounds for a divorce. 

3. Ordinarily, condonation is complete if there is a re- 
sumption of marital relations after the alleged breach of marital 
duty. 

4, In determining the question of alimony or division of 


property as between the parties the court, in exercising its 
sound discretion, will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of the 
marriage and the conduct of each during the marriage; their 
station in life, including the social standing, comforts, and 
luxuries of life which the wife would probably have enjoyed; 
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the circumstances and necessities of each; their health and phys- 
ical condition; and their financial circumstances. as shown 
by the property they owned at the time of the divorce, its 
value at that time, its income-producing capacity, if any, whether 
accumulated or acquired before or after the marriage, the 
manner in which it was acquired, and the contributions each 
has made thereto, and, from all the relevant facts and circum- 
stances relating thereto, determine the rights of the parties 
and make an award that is equitable and just. 

This rule provides no mathematical formula by which 
an alimony award can be exactly determined. Generally speak- 
ing, awards of this court in cases of this kind vary from one- 
third to one-half of the value of the property, depending on 
the facts and circumstances of the particular case. 


Appeal from the district court for Lancaster County: 
Joun L. Potk, Judge. Affirmed in part, and in part re- 
versed and remanded with directions. 


Schrempp, Lathrop & Rosenthal, for appellant. 
Merril R. Reller and John McArthur, for appellee. 


Heard before Carter, MrssmMore, YEAGER, SPENCER, 
BosLauGH, and Browe_r, JJ. 


YEAGER, J. 

In this action Esther Schwarck, plaintiff, filed a peti- 
tion for divorce from James Schwarck, defendant. In 
the action the defendant filed an answer and a cross- 
petition. By the cross-petition the defendant sought a 
divorce from the plaintiff. The ground for divorce 
alleged by the plaintiff was cruelty on the part of the de- 
fendant. The grounds alleged by the defendant were 
cruelty and adultery on the part of plaintiff. A trial was 
had at the conclusion of which a decree of divorce was 
awarded to plaintiff and she was awarded custody of 
three minor children of the parties and an allowance 
for their support, alimony for herself, attorney’s fees, 
and costs. The cross-petition of the defendant was de- 
nied. Both parties filed motions for new trial which 
were overruled. 

From the decree the plaintiff appealed on the grounds 
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that the award of alimony and amount allowed for child 
support were insufficient. The defendant presented a 
cross-appeal. By his cross-appeal he urges that the cus- 
tody of the minor children should have been awarded 
to him, that no award of alimony should have been made 
to the plaintiff, and that no allowance for the support of 
the children should have been made in her favor. 

It must be said that the question of whether or not 
on the evidence either of the parties is entitled to a de- 
cree of divorce is the one which requires first considera- 
tion. 

As has already been made clear the plaintiff seeks to 
sustain her right to retain her decree of divorce on the 
ground that the record discloses that the defendant has 
been guilty of cruelty. By her evidence and the evidence 
of the defendant there can be little doubt this has been 
shown, and if by her own acts and conduct she has not 
forfeited her right, she is entitled to a divorce from the 
defendant. 

Without going into great detail the record discloses 
with sufficient corroboration that during about 5 years 
before the trial the defendant on occasion struck the 
plaintiff and he used abusive language to her which in- 
cluded profanity and repeated accusations of and terms 
indicating her unchastity. 

On the part of the defendant little stress has been 
placed on the alleged cruelty of plaintiff toward the 
defendant except in the area of alleged infidelity and 
adultery. As to this question of adultery it will be said 
that each alleged incident of which the defendant has 
adduced evidence is denied by the plaintiff, and also that 
each incident is without corroboration. It may be said 
further that if any such incident has been proved, it was 
condoned by the defendant. 

The latest expression of this court on the question of 
corroboration is in the case of Ross v. Ross, 174 Neb. 795, 
119 N. W. 2d 495, as follows: “Corroboration relied upon 
in a suit for divorce must be competent evidence of the 
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acts and conduct asserted as a ground for divorce.” 

On the question of condonation, in the same case, it is 
said: “Ordinarily, condonation is complete if there is a 
resumption of marital relations after the alleged breach 
of marital duty.” 

Definitive of what is meant by corroboration, this 
court said in Birth v. Birth, 165 Neb. 11, 84 N. W. 2d 
204: “Section 42-335, R. R. S. 1943, means that corrob- 
orative evidence other than the declarations, confes- 
sions, or admissions of the parties is required of the acts 
or conduct asserted as grounds for a divorce.” 

The action here was commenced May 16, 1961. The 
final separation of the parties took place in April or May 
of 1961. They were married July 18, 1939. The defend- 
ant in his effort to sustain his charges of adultery ad- 
duced evidence of alleged incidents of conduct of the 
plaintiff as far back as 1942 bearing on the question. 
As to most of these there was no testimony of overt 
significance on the question of adultery. In most in- 
stances there was not anything from which even a 
suspicion of adultery could flow. Whatever was dis- 
closed by this evidence was well known to the defendant 
long before the parties separated and if anything was 
amiss it was condoned. 

The defendant gave testimony of an alleged incident 
when he observed and interrupted an act of adultery. 
This was several years, probably about 3% to 4 years, 
before the trial here. This the plaintiff denied. There 
was no corroboration and the parties continued to live 
together thereafter. 

The other incident of significance has to do with one 
Kenneth Sheldon. The plaintiff and Sheldon took an 
automobile trip together covering a period of 2 to 3 
weeks. The defendant effectually insists that on this 
trip and after their return the two engaged in an adul- 
terous relationship. There can be no doubt that there 
was opportunity but there is no evidence of overt signif- 
icance that this was true. There is evidence which 
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might be said to have been of a corroborative character 
had there been evidence of or from which a legal in- 
ference could reasonably flow that there had been an 
adulterous act or acts, but there was no such evidence. 

It ought to be said here, in order to avoid inferences 
unjust to the plaintiff, that the plaintiff was not the 
author of the design to make the trip. The defendant 
was the author of the design. It is true that she wanted 
to take a vacation but the plan to have her travel with 
Sheldon was made by the defendant. He furnished 
the automobile and the money for that purpose. 

The reason given was, stated briefly, that he thought 
Sheldon was a psychiatrist and that this trip with him 
would be of value to the mental and emotional state of 
the plaintiff. 

There are many other details in the evidence but none 
of greater potence than those referred to herein relating 
to the claim of the right of the defendant to a divorce 
from the plaintiff on the ground of adultery or of cruelty. 

On the record, therefore, the conclusion is reached 
that the portion of the decree granting a divorce to the 
plaintiff on the ground of cruelty was proper and should 
be affirmed. 

The record discloses that four children were born of 
the marriage. Three of them are minors. One is 
married. By the decree the plaintiff was awarded 
custody of the three who are minors, subject to the right 
of defendant to reasonable visitation. The defendant 
was by the decree required to pay to the plaintiff for 
support and maintenance of the three $200 a month until 
they shall become of age or self-supporting, or until 
the further order of the court, and to pay the living 
expenses of the son of the parties who was in school in 
Colorado while he was attending such school. The 
plaintiff was awarded permanent alimony of $20,000, 
payable $5,000 in December 1962, and $1,500 each 
January thereafter until fully paid. 

The plaintiff on this appeal contends that this allow- 
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ance is not sufficient and against this, the defendant con- 
tends that the plaintiff, on account of unfitness, should 
be deprived of the custody of the children, and that they 
should be awarded to him or to some other suitable per- 
son, and that no award of alimony should have been 
made to the plaintiff. 

The defendant has made no showing the effect of 
which is to show that the plaintiff has created an en- 
vironmental condition or atmosphere which would re- 
flect adversely on the propriety of committing the care 
and custody of these children of the parties to her. With- 
out further ado, it will be said that the prayer. of the 
‘. defendant in this respect is denied. «+ 

The questions of the amount of child support and ali- 
mony for the plaintiff are so interrelated that whey will 
be considered together. 

The defendant from about the year 1949 was engaged 
in what may be generally described as excavating and 
quarrying. The operations were carried on under the 
names of James D. Schwarck Excavating Company, Inc., 
and Schwarck Quarries, Inc. At the start the parties 
had nothing. The plaintiff and defendant worked to- 
gether to build up the business and the operations. 
Everything indicates, as the record. discloses without 
dispute, that the business grew which growth flowed 
from the joint work of these parties. The growth of the 
business over the years was substantial. The measure of 
this growth however is not ascertainable from the record 
in this case.- There is nothing in the record which with 
any degree of authenticity shows the financial condition 
of the operations carried on or the total value of the 
property involved in the operations or the property and 
estate of the parties to this action. The plaintiff intro- 
duced in evidence instruments: denominated audit re- 
ports, but on their face they carry a declaration of lack 
of sufficiency as reports of complete and authentic audit. 
The defendant: presented no evidence from which a rea- 
sonably accurate conclusion as to values can be reached. 
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The plaintiff, though having been offered the opportu- 
nity to examine the books and records of the defendant, 
has furnished nothing from which a reasonably conclu- 
sive estimate of values could be reached. 

In this light the district court was and this court is 
confronted with only widely varying estimates. In the 
evidence of the plaintiff there are estimates of net value 
of all properties as high as $157,345.55. On behalf of 
the defendant there is an estimate of the assets of the 
business above liabilities of $70,000 to $80,000. In addi- 
tion there is evidence of ownership of property which is 
not a part of the business, which includes a house of 
about the value of $3,500 to $4,500, a lot of the probable 
value of $1,000 to $1,500, and another lot the minimum 
estimate of the value of which was $4,000 and the maxi- 
mum $10,000. There is nothing in the record on which 
to base a fair estimate of the profits obtainable from the 
business, but only that they were quite substantial. 

Since the separation of the parties the plaintiff has not 
occupied a home belonging to the parties but has been 
required to occupy for herself and the children of the 
parties rental accommodations. The rental cost is not 
disclosed as is also true of the cost of maintenance of 
herself and the children. These costs of course will 
continue into the future. The standard of living of the 
parties during the years before the separation has not 
been disclosed, but there is nothing to indicate that it 
departed from ordinary and customary concepts. 

In the light of this it appears that the award of the 
decree for child support is insufficient and that it should 
be increased to $300 a month, otherwise to remain the 
same. 

As to the award of permanent alimony for a wife in 
the situation such as the plaintiff is in here, this court, 
in Kramer v. Kramer, 171 Neb. 128, 105 N. W. 2d 741, 
stated the following, which is a repetition of what had 
been said theretofore: “In determining the question of 
alimony or division of property as between the parties 
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the court, in exercising its sound discretion, will consider 
the respective ages of the parties to the marriage; their 
earning ability; the duration of and the conduct of each 
during the marriage; their station in life, including the 
social standing, comforts, and luxuries of life which the 
wife would probably have enjoyed; the circumstances 
and necessities of each; their health and physical condi- 
tion; and their financial circumstances as shown by the 
property they owned at the time of the divorce, its value 
at that time, its income-producing capacity, if any, 
whether accumulated or acquired before or after the 
marriage, the manner in which it was acquired and the 
contributions each has made thereto, and, from all the 
relevant facts and circumstances relating thereto, deter- 
mine the rights of the parties and make an award that 
is equitable and just.” 

In the case here everything the parties had at the time 
of separation, as has already been indicated, was accu- 
mulated by the joint efforts of the parties. The plain- 
tiff’s contribution was not alone the raising of a family 
and the care of the home and children, but the record 
discloses that she actively and diligently participated in 
the performance of the operations and conduct of the 
business. 

As has been pointed out the record will not permit of 
anything more than a guess as to the true value of the 
property which had been accumulated. There is suffi- 
cient to indicate the existence of what had been profit- 
able enterprises and that property had been accumulated, 
as shown by the evidence of the defendant, which was of 
the net value of from $80,000 to $90,000. This does not 
include value for a going concern, good will, or any- 
thing else in the realm of intangible value. 

In Kramer v. Kramer, supra, with reference to what 
has already been quoted therefrom herein, it was said: 
“We point out that this rule provides no mathematical 
formula by which an alimony award can be exactly 
determined. Generally speaking, awards of this court 
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in cases of this kind vary from one-third to one-half of 
the value of the property, depending on the facts and 
circumstances of the particular case.” 

In the light of this pronouncement and what has been 
disclosed by the record it must be said that the award 
of permanent alimony made by the district court is 
inadequate. That portion of the decree is ordered va- 
cated and set aside with directions to award alimony to 
the plaintiff in the amount of $35,000, payable as follows: 
A payment of $5,000 becoming due on the entry of the 
decree, and a payment of $3,000 becoming due annually 
thereafter. The other provisions with regard to division 
and distribution of property and the award of attorney’s 
fees are affirmed. An award‘of fees for the attorneys 
for plaintiff for services in this court in the amount of 
$1,500 is made. 

To the extent indicated herein the judgment of the diss 
trict court is reversed, and to the extent indicated it is 
affirmed. The cause is remanded to the district court 
with directions to render decree and judgment in con- 
formity with the conclusions and determinations made 
herein. oo 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Howard E. CRANE ET AL., APPELLANTS, V. BOARD OF COUNTY 
COMMISSIONERS OF SARPY COUNTY, NEBRASKA, APPELLEE, 


WILLIAM Li. BURKE ET AL., INTERVENERS-APPELLEES, 
122 N. W. 2d 520 


Filed July 12, 1968. No. 35347. 


1.. Zoning: Appeal and Error. A decision of a board of aihiee 
ment will not be disturbed unless it is illegal, is not supported. 
by the evidence, is arbitrary and unreasonable, or is clearly 
wrong. 

2. Zoning. Under zoning regulations, an applicant is not entitled 
to a special permit to operate a trailer court as a matter of 
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right upon a showing of compliance with applicable health and 
sanitation regulations. 

8. Zoning: Trial. In the absence of a special requirement, a board 

of adjustment is not required to include findings of fact or a 

statement of the reasons for its decision in the order entered 

upon an application made to the board. 

; Evidence that previous applications for special 
permits to operate trailer courts have been refused does not 
establish that the refusal to grant a subsequent application for 
such a permit is arbitrary and capricious. 

5. Zoning. The exercise of the zoning power may not be denied 
on the ground that individual property rights may be adversely 
affected thereby. 

Zoning regulations must give reasonable consideration 
to the character of the district and should conserve the value of 
buildings and encourage the most appropriate use of the land. 

7. Zoning: Municipal Corporations. What is the public good as 
it relates to zoning ordinances affecting the use of property is 
primarily a matter lying within the discretion and determination 
of the municipal body to which the power and function is com- 
mitted; and unless an abuse of discretion has been clearly shown, 
it is not the province of the court to interfere. 

8. Zoning: Statutes. Where the validity of the legislative classi- 
fication for zoning purposes is fairly debatable, the legislative 
judgment is controlling. 

9. Zoning. Nonconforming uses are not favored. 


Appeal from the district court for Sarpy County: 
JOHN M. Dierks, Judge. Affirmed. 


Richard G. Stehno, for appellants. 


Dixon G. Adams, for appellee. 


Swenson, Erickson & Westering, for interveners-ap- 
pellees. 


Heard before WuiTE, C. J., CARTER, MESSMorRE, SPEN- 
CER, BOSLAUGH, and Brower, JJ. 


BOSLAUGH, J. 

Howard E. Crane and iMenetia A. Crane, the plaintiffs 
and: appellants, applied to the building inspector of 
Sarpy County, Nebraska, for a special permit to con- 
struct and operate a trailer court upon the north 125 
feet of Lot 8-C in Clinton’s Subdivision in Sarpy County, 
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Nebraska. The board of adjustment denied the applica- 
tion and the plaintiffs appealed to the district court. 

William L. Burke and Verna L. Burke, who own 
property to the east of the plaintiffs’ land, intervened 
in the district court on behalf of themselves and a num- 
ber of other property owners who are similarly situated 
and opposed the application. 

The district court found generally against the plain- 
tiffs and dismissed the action. The plaintiffs’ motion 
for new trial was overruled and they have appealed. 
The county board of Sarpy County, Nebraska, which 
is the board of adjustment, is the defendant and appellee. 

Counties in Nebraska are empowered to adopt a com- 
prehensive zoning plan by resolution. § 23-114, R. R.S. 
1943. This authority includes the right to regulate and 
restrict the use of house trailers. § 23-161, R. R. S. 
1943. Pursuant to this authority, the county board of 
Sarpy County, Nebraska, has adopted such a resolution. 

The zoning regulations divide Sarpy County into 
districts and regulate and restrict the use of the land 
in each district. The regulations provide that in addi- 
tion to any building permit that may be required, a 
special permit shall be obtained before establishing or 
extending the use of a house trailer or house trailer 
camp or park in any district. The regulations also pro- 
vide that an application for such a permit shall be made 
to the building inspector and that the zoning board of 
adjustment shall hold a public hearing on the application 
after notice of the hearing has been published. 

The statute provides that any person aggrieved by 
the decision of the board of adjustment may present to 
the district court a petition alleging that the decision is 
illegal and specifying the grounds of illegality. The 
statute prescribes the procedure to be followed in the 
district court and authorizes the district court to take 
evidence if it shall appear that testimony is necessary 
for the proper disposition of the matter. § 23-168, 
R.R.S. 1943. 
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The general rule is that a decision of a board of adjust- 
ment will not be disturbed unless it is illegal, is not sup- 
ported by the evidence, is arbitrary and unreasonable, 
or is clearly wrong. Frank v. Russell, 160 Neb. 354, 
70 N. W. 2d 306. 

The petition filed in the district court alleged that the 
plaintiffs were entitled to the permit as a matter of 
right; that the decision of the board of adjustment was 
illegal because the board failed to make any findings 
of fact or give any reasons for its decision; and that the 
decision of the board of adjustment was contrary to the 
evidence and was arbitrary and capricious. The plain- 
tiffs’ brief contains 15 assignments of error which, in 
substance, reassert the principal allegations of the pe- 
tition. 

The plaintiffs own and operate a motel and trailer 
court in Sarpy County, Nebraska. This property is 
located approximately 3 miles north of Offutt Air Force 
Base on Fort Crook Road, which is also U. S. Highway 
No. 73-75. The plaintiffs built their trailer court in 
April 1959, upon parts of Lots 7-A-1, 7-B, and 8-A. Lot 
7-A-1 is a rectangular tract which extends east from the 
highway for a distance of approximately 686 feet. Lot 
7-B is a triangular tract that lies east of Lot 7-A-1 and 
adjoins an old interurban railroad right-of-way. 

Lot 8-C is an irregular tract which extends south 
approximately 204 feet from Lot 7-B to Childs Road. 
The west boundary of Lot 8-C is an extension of the line 
between Lot 7-A-1 and Lot 7-B. The east boundary of 
Lot 8-C is the old interurban right-of-way. 

Chandler Road is one-half mile north of Childs Road. 
The area between Childs Road and Chandler Road gen- 
erally is zoned “B-2” for a distance of 300 feet east from 
the highway. B-2 is a general business or commercial 
district in which hotels and motels are permitted uses. 

Bellevue Boulevard is approximately one-third of a 
mile east of the highway. The area between Childs Road 
and Chandler Road, and between the highway and 
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Bellevue Boulevard and which is more than 300 feet 
east of the highway, generally is zoned “R-2.” R-2 is a 
single-family residence district with a minimum lot area 
of 20,000 square feet. The area immediately east of the 
highway has developed into commercial uses generally. 
The area lying farther to the east has developed into 
residential uses generally. Thus, the zoning plan which 
the county adopted is consistent with the general trend 
of development. 

Zoning regulations which were adopted by Sarpy 
County on or before 1955 were held invalid by this 
court in February 1959. Board of Commissioners v. 
McNally, 168 Neb. 23, 95 N. W. 2d 153. New zoning 
regulations adopted by Sarpy County became effective 
April 17, 1959. The plaintiffs have never obtained a 
special permit to operate their trailer court. To that 
extent, the operation of the trailer court constitutes a 
nonconforming use. Board of Commissioners v. Petsch, 
172 Neb. 263, 109 N. W. 2d 388. 

The west 300 feet of Lot 7-A-1 is zoned “B-2.” Lot 
7-A-1, except the west 300 feet, and Lots 7-B and 8-C 
are zoned “R-2.” The plaintiffs purchased Lot 8-C in 
November 1960. At that time the plaintiffs knew that 
the land was zoned R-2 and that a trailer court could 
not be established upon the property without a special 
permit. 

The zoning regulations provide that a house trailer 
park “shall be permitted in any District, but only after 
obtaining a Special Permit therefor after notice and 
hearing as provided in this Resolution, and only after a 
showing of compliance with all local and State health 
and sanitation regulations.” The plaintiffs contend that 
an applicant must be granted a special permit upon a 
showing of compliance with all local and state health 
and sanitation regulations. This contention ignores the 
purpose and design of zoning regulations which are more 
than health and sanitation regulations. 

County zoning regulations are intended to iets 
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the health, safety, and general welfare of the community 
by regulating and restricting the use of the land within 
the area zoned. § 23-161, R.R.S. 1943. The regulations 
must be made in accordance with a comprehensive plan 
designed to lessen congestion in the streets and high- 
ways, to prevent the overcrowding of lands and the un- 
due concentration of population, and to encourage the 
most appropriate use of land. § 23-163, R. R. S. 1943. 
These same considerations apply to an application for a 
special permit to construct and operate a trailer court. 
Consequently, an applicant is not entitled to a special 
permit to operate a trailer court as a matter of right 
upon a showing of compliance with applicable health 
and sanitation regulations. 

The plaintiffs complain that the decision of the board 
of adjustment was illegal because the board failed to 
make findings of fact or give any reason for its decision. 
The plaintiffs cite no authority which supports this con- 
tention. In the absence of a special requirement, the 
board of adjustment is not required to include findings 
of fact or a statement of the reasons for its decision in 
the order entered upon an application made to the board. 
See 101 C. J. S., Zoning, § 308, p. 1092. 

The principal issue in this case is whether the action 
of the board was illegal because it was arbitrary and 
capricious. The plaintiffs produced evidence which 
tended to show that the board of adjustment has never 
granted any application for a special permit to operate 
a trailer court in Sarpy County. The record does not 
show the number of house trailers which are occupied 
or the number of trailer courts which are operating in 
Sarpy County. However, it is apparent from the record 
that the use of house trailers is not prohibited in Sarpy 
County. Under these circumstances, evidence that other 
applications for special permits have been denied does not 
establish that the refusal to grant a special permit to con- 
struct and operate a trailer court at the particular loca- 
tion involved in this case was arbitrary and capricious. 
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The evidence is in conflict as to whether adjacent prop- 
erty would be depreciated in value if the permit were 
granted and the north 125 feet of Lot 8-C was used as 
a trailer court. This factor alone is not controlling but it 
is a circumstance which the board of adjustment could 
consider. Although the exercise of the zoning power 
may not be denied on the ground that individual property 
rights may be adversely affected thereby, zoning regu- 
lations must give reasonable consideration to the char- 
acter of the district and should conserve the value of 
buildings and encourage the most appropriate use of the 
land. § 23-163, R. R.S. 1943. 

What is the public good as it relates to zoning ordi- 
nances affecting the use of property is primarily a matter 
lying within the discretion and determination of the 
municipal body to which the power and function is com- 
mitted; and unless an abuse of discretion has been clearly 
shown, it is not the province of the court to interfere. 
Bucholz v. City of Omaha, 174 Neb. 862, 120 N. W. 2d 
270. , 

It is not the duty of the court to determine what use 
should be made of Lot 8-C. That discretion rests with 
the zoning authority. It is the duty of the court to de- 
termine whether the board of adjustment had a right to 
refuse to issue the special permit. The issue is whether 
there was an abuse of discretion. Where the validity of 
the legislative classification for zoning purposes is fairly 
debatable, the legislative judgment is controlling. Buch- 
olz v. City of Omaha, supra. 

The plaintiffs argue that the grade or fill on the 
right-of-way to the east of Lot 8-C and the grading 
which has been done to raise the elevation of the south 
79 feet of Lot 8-C, together with the other facts and cir- 
cumstances, make the property peculiarly suitable for 
use as a trailer court and should compel the granting of 
the permit. It is true that the grade or fill on the right- 
of-way is somewhat of a barrier between Lot 8-C and 
the property lying to the east but there is a conflict in 
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the evidence as to its effectiveness. The plaintiffs do 
not own or control the right-of-way and there is no as- 
surance that it will remain in its present condition. Per- 
haps the grading which has been done on Lot 8-C would 
make its use as a trailer court less objectionable but the 
grading does not remove the basic objections to the use. 

The evidence establishes that trailer courts in gen- 
eral are not consistent with residential development. A 
trailer court is a relatively concentrated use of land. 
There is more activity and congestion on the land than 
is ordinarily incident to residential use. Many of the 
occupants may be transients who are not as interested 
in creating a desirable neighborhood influence as those 
persons who intend to live in the area for a long time. 

In reality, the plaintiffs’ application is in the nature 
of a request to extend a nonconforming use. Noncon- 
forming uses are not favored. See Annotation, 18 A. L. 
R. 2d 725. The statute provides that the zoning regula- 
tions may provide for the gradual elimination of non- 
conforming uses. § 23-161, R. R. S. 1963. The zoning 
regulations provide generally that nonconforming uses 
shall not be extended and that a nonconforming use 
which is discontinued for 1 year or more shall not be 
resumed. 

It is true that the zoning regulations provide that 
trailer courts may be operated in any district if a special 
permit is obtained. If the special permit were granted, 
then the use of the north 125 feet of Lot 8-C would not 
be a nonconforming use. But the trailer court which 
the plaintiffs now operate is a nonconforming use be- 
cause they have never obtained the permit required by 
the zcning regulations. The use now extends from a 
B-2 district into an R-2 district. The purpose of the 
application is to extend the use onto additional land in 
the R-2 district. The board of adjustment could have 
found that this would be contrary to the purpose and 
design of the zoning plan. 

The evidence does not sustain the plaintiffs’ conten- 


576 NEBRASKA REPORTS [Vou. 175 
Knapp v. City of Omaha 


tion that the denial of the special permit deprives them 
of any practical economical use of their property. 
From our examination of the record we have con- 
cluded that the evidence fails to show an abuse of dis- 
cretion by the board of adjustment. 
The judgment of the district court is correct and it 


is affirmed. 
AFFIRMED. 


YEAGER, J., participating on briefs. 


GracE E. KNAPP, APPELLANT, Vv. CITY OF OMAHA ET AL., 


APPELLEES. 
122 N. W. 2d 513 


Filed July 12, 1963. No. 35417. 


1. Judgments. It is a fundamental principle of jurisprudence that 
material facts or questions which were an issue in a former 
action, and were there admitted or judicially determined, are 
conclusively settled by a judgment rendered therein, and that 
such facts or questions become res judicata and may not again 
be litigated in a subsequent action. 

A cause of action, once finally determined between 

the parties on the merits, cannot afterwards, so long as such 

judgment remains in force, be litigated by new proceedings, 
either before the same or any other tribunal. 

The foregoing rule applies, not only to judgments 

which are the result of a trial of issues of fact, but also to 

judgments on demurrer, where such judgments go to the merits 
of the case; but a judgment on a demurrer, which is based on 

a technical defect of pleading, a lack of jurisdiction, or the 

like, does not involve the merits of the controversy, and will 

not support the plea of res judicata. 

. When a plea of res judicata is interposed, the con- 

trolling question is whether the judgment offered to support it 

is based on the merits of the controversy. 

5. Judgments: Pleading. A judgment of dismissal after sustain- 
ing a demurrer based on the failure to state a cause of action 
is a judgment on the merits even though by amendments a good 
cause of action might be stated. 

6. Courts: Evidence. A general rule is that, while a court will 
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take judicial notice of its own records, it will not in one case 

take judicial notice of the record in another case. 

However, where cases are interwoven and 
interdependent and the controversy involved has already been 
considered and determined by the court in the former proceed- 
ings involving one of the parties now before it, the court has 
the right to examine its own records and take judicial notice 
of its own proceedings and judgments in the former action. 

8. Courts: Pleading. Matters so judicially noticed are properly 
considered when determining the questions presented by a 
demurrer. 


Appeal from the district court for Douglas County: 
FRANK G. Nimtz, Judge. Affirmed. 


O’Sullivan & O’Sullivan and Donald S. Bergquist, Jr., 
for appellant. 


Herbert M. Fitle, Bernard E. Vinardi, Frederick A. 
Brown, Edward M. Stein, Sebastian J. Todero, Walter J. 
Matejka, and Frederick S. Geihs, for appellees. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BROWER, J. 

This is an action brought in the district court for Doug- 
las County for personal injuries alleged to have been sus- 
tained by the appellant when, on July 15, 1957, she fell, 
injuring her back. The injury occurred at the intersection 
of Sixteenth and Dodge Streets in Omaha, Nebraska, and 
the action is predicated upon an alleged negligent con- 
struction of a curb at that intersection. 

The defendants were the city of Omaha and its mayor 
and council members. 

The defendants interposed what is denominated a 
special appearance “for the reason that the court is with- 
out jurisdiction of the subject matter.” 

On January 29, 1962, the trial court entered an order 
sustaining the special appearance and dismissing the 
action. This order recites that the district court for 
Douglas County had jurisdiction of the parties and the 


578 NEBRASKA REPORTS [Vou. 175 
Knapp v. City of Omaha 


subject matter in a prior action. Continuing, the rec- 
itation states that the previous case had been dismissed 
upon the plaintiff declining to plead further; that after 
the dismissal the plaintiff appealed to the Supreme Court 
from the ruling on the demurrer and order of dismissal 
where the decisions of the trial court were sustained; 
and that the cause of action had therefore been fully 
adjudicated. 

The plaintiff filed a motion for rehearing on the order 
sustaining the special appearance. The motion being 
overruled on September 13, 1962, the plaintiff has 
brought the matter to this court on appeal. 

The defendants filed a motion herein to dismiss the 
appeal because it was not taken in time, contending 
that where no trial of matters of fact had occurred the 
time for appeal should run from the order of dismissal 
and not from the time of overruling the motion for re- 
hearing. This court previously overruled this motion 
because of its rulings in McGerr v. Marsh, 148 Neb. 50, 
26 N. W. 2d 374, and Brasier v. Cribbett, 166 Neb. 145, 
88 N. W. 2d 235. 

Plaintiff contends the trial court erred in sustaining 
the special appearance and dismissing the action. 

The cause before us quite patently turns on the effect 
of the prior action and its disposition by the trial court 
and this court. 

It also involves questions concerning the propriety 
of the trial court in taking judicial notice of the previous 
cause and in considering the same on its ruling sustain- 
ing the special appearance and dismissing the action. 

The opinion of this court in the first case is found in 
Knapp v. City of Omaha, 172 Neb. 78, 108 N. W. 2d 419. 
The substance of the allegations of the plaintiff’s petition 
is there outlined in greater detail than herein. A com- 
parison of the petitions shows they are the same except 
in two respects. In the former case the date of the 
filing of the statutory notice, required by section 14-801, 
R. R. S. 1943, was left blank, viz: “—— day of July, 
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1957.”. In the present case the notice is alleged to have 
been filed on the “23rd day of July, 1957” and a copy of 
the notice is attached. Also in the present petition the 
mayor and councilmen who are joined with the city as 
defendants are different than in the former case, ap- 
parently because of a change in the officers. 

“It is a fundamental principle of jurisprudence that 
material facts or questions which were an issue in a 
former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment 
rendered therein, and that such facts or questions be- 
come res judicata and may not again be litigated in a sub- 
sequent action.” Wischmann v. Raikes, 168 Neb. 728, 97 
N. W. 2d 551. See, also, Glissmann v. Orchard, 152 Neb. 
500, 41 N. W. 2d 756. 

““A cause of action, once finally determined between 
the parties on the merits, cannot afterwards, so long as 
such judgment remains in force, be litigated by new 
proceedings, either before the same or any other 
tribunal. * * * The foregoing rule applies, not only to 
judgments which are the result of a trial of issues of 
fact, but also to judgments on demurrer, where such 
judgments go to the merits of the case; but a judgment 
on a demurrer, which is based on a technical defect 
of pleading, a lack of jurisdiction, or the like, does not 
involve the merits of the controversy, and will not sup- 
port the plea of res judicata.’” Trainor v. Maverick 
Loan & Trust Co., 92 Neb. 821, 139 N. W. 666, citing 
Yates v. Jones Nat. Bank, 74 Neb. 734, 105 N. W. 287. 

In Fuchs v. Parsons Constr. Co., 172 Neb. 719, 111 
N. W. 2d 727, it is stated: “ “When a plea of res judicata 
is interposed, the controlling question is whether the 
judgment offered to support it is based on the merits 
of the controversy.’ ” 

In the case presented in our prior decision, Knapp v. 
City of Omaha, supra, the trial court had sustained a 
general demurrer on the plaintiff’s original petition on 
the ground it did not state a cause of action. Under 
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our statute, section 25-854, R. R. S. 1943, the plaintiff 
would doubtless have been given the right to amend her 
petition in the trial court. This the plaintiff failed to 
do but elected to stand on her petition and the action 
was dismissed. She appealed from this dismissal and 
this court sustained the trial court in its order of dis- 
missal. In the cited case this court stated the defendants 
suggested nine reasons why the demurrer should have 
been sustained, but it was only necessary to consider 
one of them. The defect in plaintiff’s petition which 
was decisive in the prior determination was that the 
necessary notice of the injury had not been filed within 
the time prescribed by section 14-801, R. R. S. 1943. 
The plaintiff contends that her failure to insert the date 
when the notice was filed was but a technical defect 
under the rule cited from Trainor v. Maverick Loan & 
Trust Co., supra, and that a dismissal of the cause for 
that reason would not bar a subsequent action. Yet it 
is obvious that unless that date were supplied no cause 
of action whatever was stated. The want of an allega- 
tion as to the timely filing of the notice was fatal. That 
a petition could be amended without great difficulty or 
even with slight effort to state a cause of action does 
not make its failure to do so in the first instance a ‘“‘tech- 
nical defect.” The defect is so substantial that it defeats 
the action entirely. If this court should hold a cause 
of action stated in a petition as to which a general de- 
murrer was interposed and sustained and the cause dis- 
missed could be reasserted in a subsequent action by 
adding one or more essential averments not previously 
pleaded, litigation would have no finality. Finality 
would then turn not on what cause had been attempted 
to be stated but what by amendment might have been 
stated. In such cases the conclusiveness of decisions 
would be seriously impaired. A party should not be 
vexed with successive actions on the same cause of ac- 
tion. A judgment of dismissal after sustaining a de- 
murrer based on the failure to state a cause of action is 
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a judgment on the merits even though by amendments a 
good cause of action might be stated. 

There are of course other defects in pleadings which 
are subject to demurrer such as misjoinder of causes, 
defect of parties, or lack of jurisdiction, and judgments 
of dismissal may follow because thereof. Where such a 
dismissal is not on the merits the rule of res judicata 
does not apply. 

The plaintiff cites the case of Fuchs v. Parsons Constr. 
Co., supra, and contends that because the dismissal after 
the sustaining of the demurrer in the first decision did 
not there bar the subsequent action, another suit is not 
precluded here. The cited case has no application. The 
demurrer was sustained on the grounds of misjoinder. 
The court in that case clearly distinguishes between the 
two situations. 

The case of Yates v. Jones National Bank, 74 Neb. 734, 
105 N. W. 287, is also cited by the plaintiff as authority 
for her position that the second action now before us 
could be maintained under the present circumstances 
and that the previous dismissal was no adjudication. The 
cited case is quite involved and the opinion decides sev- 
eral consolidated cases. In some of them the causes had 
been removed to the federal circuit court and there dis- 
missed on demurrers or otherwise. On appeal to the 
Circuit Court of Appeals, the circuit court was reversed 
and the causes remanded to the state courts for want 
of federal jurisdiction. Jones v. Mosher, 107 Fed. 561. 
In most of them the plaintiffs themselves in the end 
entered voluntary dismissals and no adjudication was in- 
volved. In one however in which Bailey was plaintiff 
the Circuit Court of Appeals had sustained a general 
demurrer and dismissed the case. Bailey v. Mosher, 
63 Fed. 488. In the cited case, Yates v. Jones National 
Bank, supra, the state court held that Bailey’s petition 
stated a new, separate, and independent cause of action. 
On appeal to the Supreme Court of the United States, 
that court held likewise though it reversed the judg- 
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ment and remanded the cause for further proceedings 
on other grounds. Yates v. Utica Bank, 206 U. S. 181, 
27 S. Ct. 647, 51 L. Ed. 1015. Both this court and the 
Supreme Court of the United States made it clear in 
their opinions, however, that the dismissal after sus- 
taining the general demurrer would have been a com- 
plete adjudication if the same cause of action had been 
stated. 

We will now turn to the question involving the trial 
court’s taking judicial notice of its own records with 
respect to the prior adjudication. 

The rules concerning courts taking judicial notice of 
their own records have been repeatedly stated by this 
court. In Witzenburg v. State, 140 Neb. 171, 299 N. W. 
533, it is held: “The general rule is that, while a court 
will take judicial notice of its own records, it will not 
in one case take judicial notice of the record in another 
case. 

“However, where cases are interwoven and interde- 
pendent and the controversy involved has already been 
considered and determined by the court in the former 
proceedings involving one of the parties now before it, 
the court has the right to examine its own records and 
take judicial notice of its own proceedings and judg- 
ments in the former action. 

“Matters so judicially noticed are properly considered 
when determining the questions presented by a de- 
murrer.” See, also, Marsh-Burke Co. v. Yost, 102 Neb. 
814, 170 N. W. 172; Loup County v. Rumbaugh, 151 Neb. 
563, 38 N. W. 2d 745. 

The cause before us was the same as that previously 
before the trial court and before this court. They are 
interrelated and the causes of action in fact appear iden- 
tical. Knapp v. City of Omaha, supra. 

It follows that the trial court properly took judicial 
notice of its prior adjudication. 

The pleading of the defendants in the case now under 
consideration as hitherto alluded to was termed a special 
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appearance. However, its substance was “that the 
court is without jurisdiction of the subject matter.” Ob- 
jection to the jurisdiction of the court over the subject 
matter is not a special appearance. By section 25-806, 
R. R. S. 1943, however, it is one of the grounds for de- 
murring specially. As a general rule no fixed and in- 
flexible form is necessary for a demurrer, and a motion 
which in substance and effect challenges the sufficiency 
of a pleading on demurrable grounds will be treated as 
a demurrer. 71 C.J. S., Pleading, § 248, p. 479. 

We conclude the cause of action in the plaintiff’s peti- 
‘tion had been previously adjudicated and that the court 
properly took judicial notice of its prior decision on the 
consideration of the defendants’ motion. 

It follows that the judgment of the trial court should 
be and is affirmed. 

AFFIRMED. 


Don WALKENHORST, APPELLEE, Vv. THEODORE A. (JIM) 
APOLIUS ET AL., APPELLEES, IMPLEADED WITH A. H. ADAMS, 


FIRST AND REAL NAME UNKNOWN, APPELLANT. 
122 N. W. 2d 875 


Filed July 12, 1963. No. 35423. 


1. Fraudulent Conveyances. The question of fraudulent intent 
in all cases pertaining to fraudulent conveyances under the 
laws of Nebraska shall be deemed a question of fact, and not 
of law. ; 

2. Chattel Mortgages. To warrant reformation of a chattel mort- 
gage where there is a misdescription of land upon which a crop 

_ of wheat is growing, the proof must be clear, convincing, and 
satisfactory. 


‘ Apeaet from the district court for Keith County: 
JoHN H. Kuns, Judge. Affirmed. 


Hastings & Wanek, for appellant. 


Frank B. Svoboda and W. C. Conover, for appellee 
Theodore A. (Jim) Apolius. 
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Heard before Wurre, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


MEssmore, J. 

This is the second appearance of this case in this 
court. Walkenhorst v. Apolius, 172 Neb. 830, 112 N. W. 
2d 31. The case was instituted as an action in equity 
by Don Walkenhorst to foreclose a thresherman’s lien 
on wheat grown by Theodore A. (Jim) Apolius, herein- 
after referred to as Jim Apolius or Jim, a tenant on 
land described as the east half of Section 6, Township 
12 North, Range 37 West of the 6th P. M., in Keith 
County, owned by John C. Riedel. Named as parties 
defendant were Jim Apolius; his father, Theodore E. 
Apolius, hereinafter called Ted Apolius or Ted; Security 
State Bank of Madrid, Nebraska; A. H. Adams; William 
Merrell; Farmers Cooperative Association; Cliff Hull, 
doing business as the Hull Grain Company; John C. 
Riedel; and 5,482.20 bushels of 1960 wheat in storage 
at the Farmers Cooperative Association and with Hull. 

The defendants Jim Apolius, Security State Bank of 
Madrid, Nebraska, and the two elevators heretofore 
mentioned did not appear, and their defaults were en- 
tered. 

The plaintiff Walkenhorst was paid by Jim Apolius; 
the landlord, John C. Riedel, has been paid; and the 
claims of each have been satisfied. 

By order of the trial court, the wheat was sold and 
the proceeds of the sale deposited with the clerk of the 
district court for Keith County. 

Any cause of action insofar as the present case is 
concerned has been dismissed by Ted Apolius as to 
William and Doris Merrell. 

The trial court, in the first case, found that the chattel 
mortgage of the defendant A. H. Adams should be re- 
formed and decreed to be a lien on the wheat grown on 
the east half of Section 6, Township 12 North, Range 
37 West of the 6th P. M., in Keith County, the same 


Vou. 175] JANUARY TERM, 1963 585 
Walkenhorst v. Apolius 


being the wheat sold and the proceeds thereof deposited 
in the registry of the district court, and as reformed 
the defendant and cross-petitioner, A. H. Adams, was 
entitled to a foreclosure of the chattel mortgage referred 
to in the petition and a sale of the mortgaged property; 
that there was due upon the notes and chattel mortgage 
as reformed the sum of $3,120, with interest from the 
date of the decree at the rate of 6 percent; and that said 
amount was a second lien on the wheat described in the 
reformed mortgage and subject only to the first lien in 
favor of the defendants Merrell. The court adjudged and 
decreed that A. H. Adams have and recover on his note 
and mortgage $3,120, with interest at the rate of 6 per- 
cent; that the mortgage be reformed and decreed to be a 
second lien on the wheat subject to the first mortgage 
in favor of the defendants Merrell; and that the clerk of 
the district court for Keith County pay from the funds 
in his possession, the same being the proceeds of the 
sale of the wheat, to the landlord his share, to William 
and Doris Merrell the amount due on their mortgage, 
and to A. H. Adams $3,120, the balance of the funds to 
be held by the clerk of the court until further order of 
the court. This court, in Walkenhorst v. Apolius, supra, 
reversed the judgment of the trial court and remanded 
the cause for trial. Ted Apolius perfected appeal to 
this court. 

The trial court in the instant case rendered judgment 
in favor of the defendant Ted Apolius, decreeing that 
this defendant have a first lien in the amount of $6,180 
on the proceeds of the sale of the wheat; that the clerk 
of the district court for Keith County pay the balance 
on hand in the amount of $59.73 to Ted Apolius; that 
Ted Apolius have judgment against the defendant and 
cross-petitioner A. H. Adams in the amount of $3,120, 
plus interest from February 1, 1961; and that the cross- 
petition of A. H. Adams be dismissed. The trial court 
found that the evidence relating to the alleged mistake 
in A. H. Adams’ cross-petition was not sufficiently 
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clear, convincing, and satisfactory to allow a reformation 
of his mortgage; that Ted Apolius, by virtue of his bill 
of sale, had a first lien on the proceeds of the sale of 
the wheat to secure indebtedness of $6,180; and that 
A. H. Adams had recovered the sum of $3,120 from the 
proceeds of the sale of the wheat. The defendant A. H. 
Adams filed a motion for new trial. From the order 
overruling the motion for new trial the defendant A. H. 
Adams perfected appeal to this court. 

The pleadings of Ted Apolius and A. H. Adams, the 
only parties to this litigation, are with reference to 
their respective claims of priority, that is Ted Apolius’ 
bill of sale, or the chattel mortgage given by Jim Apolius 
to A. H. Adams, as to the wheat grown on the east half 
of Section 6, Township 12 North, Range 37 West of the 
6th P. M., in Keith County. 

Ted testified: that he lived at Roscoe, Nebraska; that 
his wife’s name was Anna Lane Apolius; and that he 
had a son Jim Apolius. He gave his occupation as 
farming, selling irrigation equipment, and dealing in 
real estate. He testified that he loaned Jim $2,200, 
evidenced by a note dated March 22, 1954, due March 
22, 1955, which Ted paid to the Haggard Drilling Com- 
pany for a pump that was installed on Jim’s place; that 
Jim made payment on this note on July 8, 1958, in the 
amount of $500, by check; that Jim was in a position 
where he had to have $2,000 to pay the installment on 
a pump that he had purchased; and that Jim owed the 
Haggard Drilling Company $2,000 and Ted helped Jim 
out. Ted further testified that Jim owed him $4,214 
for the balance due on the purchase of a farm which 
Jim bought from him. This is evidenced by a note 
dated July 17, 1953, in the amount of $4,214, due July 
17, 1954. This was a continuation of the payment on the 
farm that Ted sold to Jim in 1952, and Jim still owed 
this amount when the deed to the farm was delivered 
to him. The deed was delivered to enable Jim to get a 
larger loan on the farm. Jim made a payment of $600 
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on July 24, 1953, and $1,182.75 on November 14, 1957. 
Ted further testified that he received a bill of sale from 
Jim for 160 acres of wheat in Keith County on April 6, 
1960; and that in the spring of 1960 Jim decided to sell 
the farm, and at that time Ted wanted Jim to settle 
with him for the amounts that Jim owed him. Ted had 
a conversation with Jim about the obligations owing to 
him in March and about the time Jim was to convey 
the farm to the Most brothers. Ted had a half interest 
in the oil and mineral rights on the farm, and he asked 
Jim to give him a bill of sale on the wheat crop that 
he had left on the east half of Section 6 heretofore 
described. Ted gave a quitclaim deed to Jim on March 
9, 1960, which was recorded March 18, 1960. This quit- 
claim deed conveyed to Jim one-half of all the oil, gas, 
and mineral rights in the northeast quarter and south- 
west quarter of Section 8, Township 12 North, Range 
37 West of the 6th P. M., in Keith County, Nebraska. 
When Ted received a bill of sale from Jim on April 6, 
1960, he took it to the Security State Bank of Madrid, 
Nebraska, and succeeded in obtaining a loan. He gave 
the bank a note’ for $3,000 on May 16, 1960. This note 
was due August 16, 1960. Ted also gave the bank a 
chattel mortgage on the 160 acres of wheat of the 1960 
harvest, on the east half of Section 6 before described. 
This mortgage was filed of record on July 11, 1960. The 
bill of sale discloses a consideration of one dollar, and 
that Jim sold, transferred, and delivered to Ted all grow- 
ing wheat located on the east half of Section 6 before 
described, consisting of approximately 160 acres, to be 
harvested in 1960. The bill of sale was recorded in the 
office of the county clerk of Keith County on July 15, 
1960. 

Ted further testified that he talked to Don Walken- 
horst about cutting the wheat. Walkenhorst asked 
Ted if he knew that two other persons had mortgages 
on this wheat. Ted told Walkenhorst that he was un- 
aware of such fact. During the time Ted had the bill 
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of sale, he checked to see how the wheat was prcgressing. 
He testified that he could observe this from the road, 
and he did not drive into the field. 

On cross-examination Ted testified that he gave a $2,000 
check to Jim which was made out to the Haggard Drill- 
ing Company; that he believed he gave the warranty 
deed to the home place to Jim in 1953; that the considera- 
tion of the deed was $16,000; that he did not take a 
mortgage back on the farm for the reason that Jim was 
getting a larger loan; that he took Jim’s note for the bal- 
ance, and this note was for $4,214; that this did not 
represent all of the indebtedness that Jim owed him, 
only the balance due on the farm; that Jim owed him 
indebtedness other than that shown by two notes, in the 
amount of about $6,500 for money that Jim took out of 
the irrigation business when Jim worked for Ted as a 
salesman; that in his capacity as a salesman Jim col- 
lected money for Ted and worked as a salesman from 
1953 until 1958; and that in 1954, Haggard contacted 
him about Jim’s bill, and Ted undertook to lend Jim 
the money to pay the bill; and that in 1960, Jim decided 
to sell the home place to the Most brothers, and at that 
time Ted delivered to Jim the quitclaim deed on the oil 
and gas rights. He then decided to square accounts 
with Jim as near as he could, and he was going to 
realize this from the proceeds from the sale of the wheat. 
He had a conversation with Jim about the bill of sale 
when he gave Jim the quitclaim deed for the oil and 
mineral rights. He asked Jim what he could do about 
paying him what he owed him. Jim told him all he had 
was the wheat, and that he would give Ted a bill of sale 
for this wheat. Ted testified that after he got the bill 
of sale, he would have sold his two-thirds interest in the 
wheat, deposited the money, and given Jim credit for 
whatever it brought on Jim’s note; that he knew noth- 
ing about Jim’s indebtedness, except what Jim owed 
him; that Jim did have a bill with Thompson Pipe and 
Steel Company at one time in the amount of $9,000, 
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and it could have been $3,000 on April 6, 1960; that he 
also recalled an obligation to Alf Elander of North 
Platte in the amount of $8,000, and Jim’s obligation to 
Bill Merrell; that he did not know of Jim’s obligation 
to A. H. Adams or to George Hastings; and that he did 
remember a suit pending in the district court brought 
by one Hull against Jim for a fertilizer bill of over 
$1,000. April 6, 1960, was just prior to the time Jim 
was holding his machinery sale. Ted had no information 
that Jim’s machinery was encumbered. He knew that 
A. H. Adams was living on the east half of Section 6 
heretofore described and that Jim was farming it. 
Ted further testified that he had to raise some money 
because of his account with the Thompson Pipe and Steel 
Company in the amount of $4,500; and that Jim gave 
him a check for $1,900 in payment for the pipe that Ted 
had sold to Jim. At the time Jim made the $1,900 pay- 
ment to the Thompson Pipe and Steel Company, he 
needed the pipe to complete his deal with the Most 
brothers. 

Wendell Haggard testified that he was engaged in the 
business of well drilling and that in either 1953 or 1954, 
he installed a deep-well irrigation pump for Jim for 
which Jim had owed him for quite a while. The com- 
plete balance owing was paid by check after Jim had 
sold his farm in 1960. This check was made out by 
Ted, Jim’s father, and $2,000 was paid by Jim’s father. 
In this connection he was referring to the payment 
made in 1954 or 1955. On redirect examination he 
testified that the balance paid in 1960 was between 
$500 and $600. 

The cashier of the Security State Bank of Madrid 
testified that Ted applied for a loan. Ted said he had 
a bill of sale on some wheat on the east half of Section 
6 heretofore described. Ted gave this witness the bill of 
sale, and a loan was made to Ted in the amount of $3,000. 
A policy of hail insurance was written to cover the wheat 
shown in the bill of sale. Ted also gave the bank a note 
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and a chattel mortgage as security for the loan. The 
chattel mortgage was filed July 11, 1960. 

“A, H. Adams testified that he lived on the east half 
of Section 6, heretofore described, in 1960, and lived 
there from November 1958 to January 1961;: that Jim 
came to his place to induce him to work for Jim which he 
did on occasions; that Jim:had a farm sale in the spring 
of 1960; that in April 1960, Jim owned only the wheat 
on the east half of Section 6 heretofore described; and 
that on April 16, 1960, he had a conversation with Jim 
in Hastings’ office at Grant, Nebraska. Jim gave a 
note to G. B. Hastings in the amount of $500; dated April 
16, 1960, due July 1, 1960, and a note to this witness in the 
amount of $2,500 dated April 16, 1960, due July 1; 1960. 
At the same time he gave this witness a chattel mortgage 
on 150 acrés of growing wheat located on the west 
half of Séction 6 heretofore described, subject to a first 
mortgage in favor of William Merrell in the amount of 
$3,000. This mortgage was filed of record at 8 a. m. 
on April 21, 1960. He further testified that Jim did not 
have any wheat on the west half of Section 6, Township 
12 North, Range 37 West of the 6th P. M., in Keith 
County; and that Don Most farmed that land and was 
doing so on April 16; 1960. This witness further testi- 
fied that he had two notes on the 1959 crop of wheat 
raised by Jim, and that the-chattel mortgage given by 
Jim on April 16, 1960, was security for those two notes. 
A. H. Adams further testified that he intended to take a 
mortgage on the wheat on the east half. of Section 6 
heretofore described; and that he placed the letter “KE” 
on the chattel mortgage after he found out the descrip- 
tion on the mortgage was wrong. He corrected the 
chattel mortgage before the harvest. The chattel mort- 
gage should read “east” half of Section 6 heretofore 
described. This witness further testified that he did not 
have any .conversation with Jim on April 6, 1960, the 
date the bill of sale was given by Jim to Ted, and never 
discussed the bill of sale with either Jim or Ted; that the 
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first he heard of the bill of sale was when he hauled 
part of the wheat to Roscoe; and that Don Walkenhorst 
was cutting the wheat and asked this witness to haul it. 
- Don Walkenhorst testified that he knew Ted and Jim; 
that in 1960, he cut the wheat for Jim; that he had had a 
conversation with reference to harvesting the wheat 
when Jim moved to Colorado in the spring of 1960; 
that Jim told him to wait until the wheat was ripe 
and then cut it, which he did; and- that he called Ted 
on the telephone a week or 10 days before he cut the 
wheat and Ted said that he owned the wheat. This 
witness further testified that he had a conversation with 
A. H. Adams the day before he cut the wheat and Adams 
told him that he, Adams, had a mortgage on the wheat 
and that this witness might just: as well cut it; and 
that A. H. Adams drove a truck and hauled the wheat. 

A. H. Adams was recalled and testified that -from 
April 1, 1960, until the wheat was harvested he did 
not have any conversation with Ted about the owner- 
ship of the wheat; that he did not remember seeing Ted 
during the period of time from April to July 1960; that 
he learned about the bill of sale after he hauled wheat to 
Rosege; that he saw Ted one time after he commenced 
harvesting the wheat when Ted came out to. the field 
and said to him: “Well, I see they got you a working”; 
and that nothing was said about Ted claiming owner- 
ship of the wheat. He further testified that there was 
an agreement between this witness and Jim which pro- 
vided in substance that in consideration of the extension 
of Jim’s indebtedness to A. H. Adams in the amount of 
$2,500 and to'G. B. Hastings in the amount of $500, 
Jim executed a chattel mortgage in the name of A. H. 
Adams in the amount of $3,000, and executed a note to 
A. H. Adams in the amount of $2,500 and a note to 
G. B. Hastings in the amount of $500, to be paid July 1, 
1960. To secure the notes Jim gave a chattel mortgage 
in the amount of $3,000 payable to A. H. Adams for the 
indebtedness that Jim owed A. H. Adams. This agree- 
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ment provided further that if Jim failed to harvest the 
wheat described in the chattel mortgage on the west 
half of Section 6, Township 12 North, Range 37 West 
of the 6th P. M., in Keith County, at the time the same 
was ready for harvest, Jim would authorize and empower 
A. H. Adams to enter upon the land and have the wheat 
harvested at the time of its maturity; and that the 
proceeds of the sale of the wheat should be used first 
to pay for the cutting and harvesting of the wheat, second 
to pay the amount of $3,000 with accrued interest to 
William Merrell who held a first mortgage on the wheat, 
then to pay A. H. Adams and G. B. Hastings in the 
aggregate amount of $3,000 and accrued interest, and 
the balance to be paid to Jim. A. H. Adams further 
testified that he did not know exactly when he did 
alter the description in the chattel mortgage; and that he 
changed it after Jim had signed it. On redirect examina- 
tion A. H. Adams testified that Hastings assigned his 
note to this witness. 

The defendant Adams assigns as error that the trial 
court erred in decreeing that Adams had no right to 
reformation of the chattel mortgage executed and de- 
livered to him by Jim Apolius; that the trial court erred 
in holding the bill of sale given to Ted Apolius by Jim 
Apolius constituted a valid lien upon the proceeds of the 
wheat and that the same was superior to the chattel mort- 
gage held by A. H. Adams; that the trial court erred in 
failing to find that the bill of sale was fraudulent as to 
Adams; and that the trial court erred in rendering 
judgment in favor of Ted Apolius when there was not 
sufficient evidence to sustain the judgment and when the 
judgment was contrary to the law. 

While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the district court, this court will, in 
determining the weight of the evidence, where there 
is an irreconcilable conflict therein on a material issue, 
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consider the fact that the trial court observed the wit- 
nesses and their manner of testifying. See Smith v. 
Hornkohl, 166 Neb. 702, 90 N. W. 2d 347. 

The defendant A. H. Adams cites section 36-204, R. R. 
S. 1943, which provides in part: ‘Every sale made by 
a vendor of goods and chattels in his possession or under 
his control, * * * unless the same be accompanied by 
the immediate delivery, and be followed by an actual 
and continued change of possession of the things sold, 
* * * shall be presumed to be fraudulent and void as 
against the creditors of the vendor, * * * and shall be 
conclusive evidence of fraud unless it shall be made to 
appear on the part of the persons claiming under such 
sale * * * that the same was made in good faith, and 
without any intent to defraud such creditors or pur- 
chasers.” 

Section 36-301, R. R. S. 1943, provides in part: “Every 
mortgage or conveyance intended to operate as a mort- 
gage of goods and chattels hereafter made, which shall 
not be accompanied by an immediate delivery and be 
followed by an actual and continued change of posses- 
sion of the things mortgaged, shall be absolutely void 
as against a creditor or creditors of the mortgagor, * * * 
unless the mortgage, or a true copy thereof, shall be 
filed in the office of the county clerk of the county 
where the mortgagor resides, * * *.” 

Section 36-401, R. R. S. 1943, is cited. It provides in 
part: “Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in * * * goods * * * 
made with the intent to hinder, delay or defraud credi- 
tors or persons, of their lawful rights, damages, forfeit- 
ures, debts or demands, * * * shall be void.” 

The defendant A. H. Adams asserts that Ted and Jim 
conspired and set up a scheme and a device to defraud 
him. 

As we view the record it shows that Jim was indebted 
to his father, Ted, for a considerable amount of money, 
as well as to other creditors. The only creditor making 
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a claim in this case was the deferidant A.H. Adams. Ted 
wanted to perfect a settlement with his son. This re- 
sulted in the son giving the father a bill of sale to the 
wheat crop heretofore mentioned. From all of the evi- 
dence, the trial court could conclude that Jim did owe 
his father a considerable amount of money, and there- 
after Jim executed a chattel mortgage to William Mer- 
rell and defendant A. H. Adams covering the same prop- 
erty that was shown in the bill of sale. 

In Carlson v. Kirchman, 131 Neb. 229, 267 N. W. 452, 
it was held that the question of fraudulent intent in all 
cases pertaining to fraudulent conveyances under the 
laws of Nebraska shall be deemed a question of fact, and 
not of law. 

- In Sweley' v. Fox, 135 Neb. 780, 284 N. W. 318, this 
aout held: “To warrant reformation of a mortgage 
for mutual mistake, the proof must be clear, convincing, 
and satisfactory.’ See; also, Wheeler v. Brady, 126 Neb. 
297, 253 N. W. 338, to the same effect. The same applies 
toa chattel mortgage. 

To warrant reformation of ‘a chattel rabeadne where 
there ‘is a misdescription of land upon which a crop of 
wheat is growing, the proof must be clear, POnyineInE, 
and satisfactory. 

In 76C. J. S., Reformation of Tetsinnents: § 84, p. 
454, the general rule is stated ‘as follows: “It is gener- 
ally held that in‘order to establish a cause of action for 
reformation of an instrument:a mere preponderance of 
the evidence is insufficient, and the evidence must be 
clear and convincing and Satisfactory.” aa 

The evidence ‘in the instant case fails to show that 
Ted Apolius entered into a conspiracy with his son Jim 
to defraud the defendant A. H. Adams. The evidence 
shows that Téd took the bill of sale from Jim Apolius 
in good faith to apply on the indebtedness that Jim 
owed him. There is no compétent evidence that Ted 
Apolius knew anything about the transactions between 
Jim Apolius and A. H. Adams.. °. | 
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Applying the rules heretofore set out, we conclude that 
he trial court did not err in finding that the evidence 
was insufficient to. warrant A. H. Adams to reform the 
chattel mortgage. Ted Apolius was a third party, and 
without notice of the existence of the chattel mortgage 
cannot be held responsible for the mistakes made by 
Jim Apolius or A. H. Adams with reference thereto. : 

As to whether or not A. H. Adams took possession of 
the wheat, the evidence is in conflict. The record shows 
that Don Walkenhorst was hired by both Ted and Jim 
to cut and harvest the wheat and was paid by Jim. 
Adams did testify that he hauled the wheat to town 
under the direction of Don Walkenhorst who harvested 
it. He picked up the tickets at the elevator, which is a 
common practice and insufficient to disclose possession 
or control-of the wheat. A. H. Adams also testified that 
he took posséssion of the wheat under an’ agreement 
with Jim authorizing him to do so. The trial court re- 
solved this conflicting testimony to the effect that A. H. 
Adams did not take possession. of ine: wheat at any 
time. 

We conclude’ that for the reasons given the judgment 
of the trial court should be, and is hereby, affirmed. 

jee 


Davip oO: STILLWELL: APPELLEE, Vv: DENNIS ScHMOKER & ET 


AL., APPELLANTS. 
122 N. Ww. 2d. 538 


: “Biled July 12, 1963. No. 35428, 


1. Witnesses: Evidence.- Testimony of Witnesdes eat be confined 
to.concrete facts perceived by the use of: their senses as- dis- 
tinguished from opinions and conclusions deducible from evi 
dentiary facts. ; 

. While an expert will be permitted to express 

_ his opinion, or even his belief, he cannot give his opinion upon 

’'. the. précise or ultimate eo in issue before ‘the Jury, which 
‘" must be determined by it. ee ; 
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A witness may describe the marks that he 
observed near the place of the accident. The inference to be 
drawn from the testimony is solely the province of the jury. 

4. Automobiles: Trial. An instruction reciting the provisions of 
statutes regulating and controlling the speed of motor ve- 
hicles should include therein all the material applicable statu- 
tory limitations and qualifications to enable a jury to observe 
and understand the duty of drivers at the time and place in 
question. 


Although the evidence may be entirely cir- 
cumstantial as to the rate of speed at which a motor vehicle 
was operated, it may be sufficient to support a reasonable con- 
clusion reached by the jury on the issue of negligence. 

6. Automobiles: Evidence. Circumstances connected with an acci- 
dent may be sufficient to overcome direct evidence as to the 
speed of a motor vehicle. 

7. Trial. It is the duty of the trial court, without request, to in- 
struct the jury on each issue presented by the pleadings and 
supported by evidence. A litigant is entitled to have the jury 
instructed as to his theory of the case as shown by the plead- 
ings and evidence, and a failure to do so is prejudicial. 

8. Automobiles. The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined by the further 
test of whether the speed was greater than was reasonable and 
prudent under the conditions then existing. 

9. Negligence. Negligence is a question of fact and may be proved 
by circumstantial evidence and physical facts. 

10. Automobiles: Negligence. This is true as to the specifications 
of speed as well as to any other specifications of negligence 
claimed. 


Appeal from the district court for Buffalo County: 
S.S. Srpner, Judge. Reversed and remanded with direc- 
tions. wk 

Tye, Worlock, Knapp & Tye, for appellants. 

Mitchell, Taylor & Beatty, for appellee. 


Heard before WuiITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 


Plaintiff brought this action to recover for personal 
injuries and property damage sustained in a collision 
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at the intersection of U. S. Highway No. 30 and Avenue 
E in Kearney, Nebraska. Judgment was rendered for 
plaintiff, and, upon the overruling of their motion for a 
new trial, defendants perfected their appeal to this 
court. 

David O. Stillwell, the plaintiff and appellee, will be 
hereinafter referred to as plaintiff. Defendants and 
appellants are Dennis Schmoker, a minor, and his father, 
Donald Schmoker. At the time of the collision Dennis 
was driving the vehicle which was owned by his father, 
and any recovery against the father is dependent upon 
recovery against Dennis. We will hereinafter refer to 
Dennis Schmoker as defendant, and to both Schmokers 
as defendants. 

The collision occurred shortly after 5 p. m., on Dec- 
ember 2, 1961. U.S. Highway No. 30 is 60 feet 9 inches 
wide, runs east and west, and is divided between inter- 
sections by an 8 foot 9 inch concrete median strip, with 
two lanes of traffic both east and west. Each lane is 13 
feet wide and they are divided by a white stripe. The me- 
dian strip on the west at this intersection is 16 feet 4 
inches east of the west curb of Avenue E. Plaintiff was 
driving west on U. S. Highway No. 30. Defendant had 
come from the west on U. S. Highway No. 30, and had 
either made or was in the process of making a left-hand 
turn when the collision occurred. The posted speed 
limit for the area is 35 miles per hour. 

An officer who investigated the collision testified that 
when he arrived at the scene, the two cars had the west- 
bound traffic lanes blocked. Plaintiff’s car, a 1961 Val- 
iant, was across the south lane of the westbound traffic 
headed north, and defendant’s car, a 1953 Ford, was on 
an angle against the curb in the north lane, but the 
record does not disclose the direction in which it was 
headed. The concentration of debris was 23 feet south of 
the north curb and 22 feet 9 inches east of the west curb, 
or in the northwest quadrant of the intersection. There 
were no brake or skid marks visible. It was the officer’s 
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testimony that both drivers told him they did not see 
the other car. Plaintiff testified he might have told the 
officer he did not see the defendant. Defendant testi- 
fied he did not remember telling the officer he had not 
seen the plaintiff. From the exhibits it is evident that the 
front bumper of the plaintiff’s car came in contact with 
the right front fender of the defendant’s car, directly 
above the right front wheel. , 

Defendants set out 18 assignments of error. We 
comment on only four of them, Nos. 2, 3, 5, and 11, and 
will set out only enough of the testimony to understand 
the points involved. We do not pass on the merits or 
sufficiency of any of the other assignments. 

Plaintiff testified he saw the defendant’s car first when 
he was three houses back from the intersection. Defend- 
ant’s car was then three car lengths from the intersection. 
He saw it a second time just before entering the inter- 
section and the defendant had cut the corner and was 
turning and pulling into the intersection. ‘“He had made 
his turn and he was just coming into the intersection.” 
The collision then occurred. Plaintiff testified he had 
been driving 25 to 35 miles an hour before going into 
the intersection. He did not apply his brakes and did 
not have time to do anything before the impact. 

Defendant testified that he was driving between 15 
and 20 miles an hour approaching Avenue E; that when 
he started into the intersection he first observed the 
plaintiff’s car a block away; that he braked his car be- 
fore going into the intersection and cut his speed down 
to 10 miles an hour. On cross-examination he testified 
he was at the edge of the island to the west, ready to 
make his turn when he first observed the plaintiff’s car 
a block away. He did not look again until he was in the 
intersection and was crossing the white line dividing 
the two lanes of westbound traffic. At that time, his 
car “had fairly well straightened out, going pretty much 
north.” He testified plaintiff then had his face turned 
away and it was pointing down toward the floor board 
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of the car. On the speed of the plaintiff’s car, the follow- 
ing testimony of defendant was offered by the plaintiff 
from defendant’s deposition as admissions against in- 
terest: “Q So you couldn't tell from that either, could 
you, as to his rate of speed? A Oh, somewhat you 
could. It seemed that he was moving at a faster rate of 
speed than he should have at that place. Q Well, 
Dennis, you are not saying that you saw him more than 
just a few feet before he hit'you? A No, I’m not saying 
that, but he approached me too fast. I don’t know, may- 
be it happens quick, but it seems to me that he hit me 
at a rather fast speed.” 

Defendants’ second assignment relates to permitting 
the investigating officer to testify over objection as to 
the location of the point of impact. The question asked 
was as follows: “Q From your observation of the 
debris, the positions of the vehicles, and your examina- 
tion of the scene of the accident, and from your examina- 
tion of hundreds of accidents in the past, do you have 
an opinion as to which lane of traffic—the north or 
south lane of westbound traffic the collision occurred in? 
Mr. Knapp: Objected to, no proper and sufficient founda- 
tion laid, and calling for the conclusion of the witness. 
The Court: He may answer. A I would say that it 
happened in the south lane of the westbound traffic.” 
The trial court had earlier sustained an objection to a 
question seeking an opinion of this witness as to the 
actual. point of impact. This question is tarred with 
the same vice. The physical facts from which the 
question was to be answered were all presented to the 
jury. The issue did not call for the opinion of an expert. 
It was an ultimate fact for the determination of the jury, 
and the objection should have been sustained. 

As we said in Danner v. Walters, 154 Neb. 506, 48 
N. W. 2d 635: “One of the objections most frequently 
raised against the admission of expert opinion testimony 
is that the opinion offered invades the province of the 
jury. This objection is indeed the basis of the general 
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rule of evidence that the testimony of witnesses must 
be confined to concrete facts perceived by the use of 
their senses as distinguished from opinions and conclu- 
sions deducible from evidentiary facts. In many cases 
it is asserted as a broad general rule, often assumed to 
be an inflexible rule of law, that while an expert may 
be permitted to express his opinion, or even his belief, 
he cannot give his opinion upon the precise or ultimate 
fact in issue before the jury, which must be determined 
by it. See, 20 Am. Jur., Evidence, § 782, p. 653, and 
cases cited under note 16 thereof; Neal v. Missouri P. 
Ry. Co., 98 Neb. 460, 153 N. W. 492; Gross v. Omaha & 
C. B. Street Ry. Co., 96 Neb. 390, 147 N. W. 1121, L. R. A. 
1915A 742. 

“A witness may describe the marks that he has ob- 
served near the place of an accident. The inference to be 
drawn from the testimony regarding such tire marks, 
skid marks, or scratches is solely the province of the 
jury.” 

Defendants’ third assignment is directed at the follow- 
ing portion of instruction No. 1 given by the trial court: 
“The evidence in this case estiblishes (sic) that on 
December 2nd, 1961, at about 5:30 P. M., a collision 
occured (sic) between an automobile driven by David 
Stillwell westerly on U. S. Highway 30 in the City of 
Kearney, and an automobile driven by Dennis Schmoker 
in an easterly direction and turning left in the inter- 
section of Highway 30 and Avenue ‘E’.” (Italics sup- 
plied.) 

It is defendants’ contention that the evidence indicates 
that defendant had made his turn and his car was headed 
nearly straight north, and that the statement he was 
driving easterly, turning left, was prejudicial when 
read in conjunction with certain factors respecting 
left-hand turns emphasized in the instructions. We do 
not believe the jury could have been misled by this 
statement when considered with the other instructions, 
but as phrased it does not give the defendants the full 
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benefit of the plaintiff’s admission that the defendant’s 
car had made its turn. 

Defendants’ assignments Nos. 5 and 11 are directed 
at the issue of speed and will be considered together. 
Assignment No. 5 complains about instruction No. 8 
given by the trial court. Assignment No. 11 complains 
about the failure to give defendants’ tendered instruc- 
tion No. 4 which embraced defendants’ theory on the 
relevancy of speed. The trial court’s instruction No. 8 
on speed is as follows: ‘You are instructed that the 
maximum speed limit under the ordinances of the City 
of Kearney on East 25th Street, being U. S. Highway 
Number 30, between Avenue D and Avenue G is 35 
miles per hour. Under the ordinances of the City of 
Kearney there is a further provision that at intersections 
the speed should be 15 miles per hour. However, be- 
tween Avenue D and Avenue G on 25th Street the 
streets are posted with 35 miles per hour signs only, 
and the court as a matter of law rules that the 35 miles 
per hour speed limit was the maximum legal speed at 
the place of the accident here in question. 

“There is no evidence in this case that the maximum 
speed laws have been violated by either party in this case, 
and this instruction is given only to remove any con- 
fusion from the jurors’ minds as to what the legal speed 
was at this location, this confusion may having (sic) 
arisen from various claims and testimony given during 
the course of the trial.” 

Defendants’ tendered instruction No. 4 was as follows: 
“You are instructed that the section of the traffic or- 
dinances of the City of Kearney, Nebraska, in full force 
and effect at the time of this accident and applicable to 
this case provide as follows: 

“Sec. 19.16 Speed Limitation. No person shall 
drive any vehicle on any street within the city at a 
rate of speed greater than is reasonable and proper 
having regard for the traffic and conditions of the 
street, and in any event at a rate of speed not greater 
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than 15 miles per hour within the congested district, 
or at a rate of speed not greater than 25 miles per hour 
outside the congested district, except for certain city 
streets that are presently designated as part of Federal 
Highway No. 30, and for such streets the rate of speed 
shall be ... from Twenty-fifth Street and ‘D’ Avenue 
to Twenty-fifth Street and ‘N’ Avenue at a rate of speed 
not greater than 35 miles per hour; and when travers- 
ing intersections bridges, or sharp curves the person 
driving such motor vehicle shall not drive at a rate of 
speed greater than 15 miles per hour and shall have 
such vehicle under complete control; ...’ 

“You are instructed that the Statutes of the State 
of Nebraska so far as they are applicable to this case, 
provide as follows: 

““‘The driver of a vehicle approaching but not having 
entered an intersection shall yield the right-of-way to 
a vehicle within such intersection and turning therein 
to the left across the line of travel of such first men- 
tioned vehicle, provided the driver of the vehicle turn- 
ing left was (sic) given a plaintly (sic) visible signal 
of intention to turn. The driver of any vehicle traveling 
at an unlawful rate of speed shall forfeit any right-of- 
way he might otherwise have hereunder.’ 

“““No person shall drive a vehicle on a highway at a 
speed greater than is reasonable and prudent under the 
conditions then existing.’ 

“No person shall drive a vehicle in any residence 
district within any city or village at a speed greater 
than 25 miles per hour unless, by the ordinance of such 
city of (sic) village, a greater rate of speed is specifi- 
cally permitted.’ 

“ The fact that the speed of a vehicle is lower than 
the prima facie limit shall not relieve the driver from 
the duty to decrease when approaching and crossing an 
intersection, . . . or when special hazards exist with 
respect to other traffic or highway conditions, and speed 
shall be decreased as may be necessary to avoid collid- 
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ing with any vehicle or other conveyance on or entering 
the highway in compliance with legal requirements and 
the duty of all persons to use due care.’ 

“You are instructed that if you find from the evi- 
dence that either the plaintiff or the defendant violated 
any of the provisions of the above ordinances of the city 
or statutes of the State of Nebraska referred to in this 
instruction, the violation thereof would not be, in and 
of itself, negligence on the part of the violator, but 
would be evidence of negligence to be considered by 
you, together with all other evidence, facts and cir- 
cumstances of the case, to determine whether or not 
such violator was guilty of negligence.” 

Defendants in their answer and cross-petition pleaded 
several specific acts of negligence, including the follow- 
ing: “5. In that the plaintiff, at the time and place 
in question, was driving and operating a vehicle at a 
rate of speed greater than that which was reasonable 
and proper under the circumstances and conditions of 
traffic then existing upon the highways, contrary to the 
laws of the State of Nebraska, Sec. 39-7,108, R. R. S. and 
the ordinances of the City of Kearney, Chapter 19, Art. 
I, Sec. 19.15 and Chapter 19, Art. II, Sec. 19.16. 

“6. In that the plaintiff, at the time and place in ques- 
tion, failed to slow his automobile upon approaching 
and entering an intersection, contrary to the laws of 
the State of Nebraska and the ordinances of the City 
of Kearney.” 

The only instruction involving speed given by the 
trial court is instruction No. 8, set out above. This 
instruction undertook to give the maximum speed for 
vehicles at the place of the accident. However, it did 
not include material applicable limitations and qualifi- 
cations, and is prejudicially erroneous. As we said 
in Harding v. Hoffman, 158 Neb. 86, 62 N. W. 2d 333: 
“An instruction reciting the provisions of statutes 
regulating and controlling the speed of motor vehicles 
should include therein all the material applicable statu- 
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tory limitations and qualifications to enable a jury to 
observe and understand the duty of drivers at the time 
and place in question.” The instructions tendered by 
the defendants set out certain proper qualifications in 
both the applicable ordinances and the statute. The 
applicable ordinance provided: “No person shall drive 
any vehicle on any street within the city at a rate of 
speed greater than is reasonable and proper having re- 
gard for the traffic and conditions of the street, * * *.” 

Section 39-7,108, R. S. Supp., 1961, provides in part: 
“The fact that the speed of a vehicle is lower than the 
foregoing prima facie limits shall not relieve the driver 
from the duty to decrease speed when approaching and 
crossing an intersection, * * * or when special hazards 
exist with respect to pedestrians or other traffic or by 
reason of weather or highway conditions, and speed 
shall be decreased as may be necessary to avoid collid- 
ing with any person, vehicle or other conveyance on or 
entering the highway in compliance with legal require- 
ments and the duty of all persons to use due care; * * *.” 

Defendants specifically pleaded that the plaintiff at 
the time and place in question was operating his vehicle 
at a rate of speed greater than was reasonable and 
proper under the circumstances, and that he failed to 
slow his automobile on entering the intersection. This 
was a part of their defense. The trial court omitted 
these allegations from the instruction delineating the 
allegations of the parties, and by instruction No. 8 
eliminated any question of speed in any form from 
the case. In effect, instruction No. 8 directed for the 
plaintiff on that phase of the defendants’ defense. 

Does the record reveal evidence from which the jury 
might find excessive speed? If it were to believe the 
defendant’s statement that when he was turning into 
the intersection plaintiff was 300 feet east of the inter- 
section, it is evident it would be necessary to find that 
plaintiff was driving in excess of 35 miles per hour. 
There are other inferences in the record from which a 
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jury might have questioned plaintiff’s speed which it is 
not necessary to discuss, because this testimony was 
sufficient to require the court to cover this phase of 
the defendants’ defense. 

This case is controlled by Coyle v. Stopak, 165 Neb. 
594, 86 N. W. 2d 758, in which we held: “Although the 
evidence may be entirely circumstantial as to the rate 
of speed at which a motor vehicle was operated, it may 
be sufficient to support a reasonable conclusion reached 
by the jury on the issue of negligence. Cuircurnstances 
connected with an accident may be sufficient to over- 
come direct evidence as to the speed of a motor vehicle.” 
At page 599 of that case, we said: “Appellant alleged 
in her petition that appellee operated his truck at a 
greater rate of speed than was reasonable and proper, 
having regard for the condition of the highway, and the 
traffic thereon. She now contends the trial court preju- 
dicially erred in failing to submit this issue to the jury 
in view of the evidence adduced. 

“In this regard, ‘It is the duty of the trial court, with- 
out request, to instruct the jury on each issue presented 
by the pleadings and supported by evidence. A litigant 
is entitled to have the jury instructed as to his theory 
of the case as shown by pleadings and evidence, and a 
failure to do so is prejudicial.’ Maska v. Stoll, 163 Neb. 
857, 81 N. W. 2d 571.” 

In Davis v. Dennert, 162 Neb. 65, 75 N. W. 2d 112, 
we held: “The lawfulness of the speed of a motor ve- 
hicle within the prima facie limits fixed is determined 
by the further test of whether the speed was greater 
than was reasonable and prudent under the conditions 
then existing.” 

In Shields v. County of Buffalo, 161 Neb. 34, 71 N. 
W. 2d 701, we held: “Negligence is a question of fact 
and may be proved by circumstantial evidence and 
physical facts. All that the law requires is that the 
facts and circumstances proved, together with the in- 
ferences that may be properly drawn therefrom, shall 
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indicate with reasonable certainty the negligent act 
charged.” This is true as to the specifications of speed, 
as well as to any other specifications of negligence 
claimed. Coyle v. Stopak, supra. 

We have come to the conclusion that the defendants 
are entitled to a new trial and that the judgment of the 
trial court overruling their motion was in error. We 
therefore reverse the judgment of the trial court deny- 
ing defendants a new trial, and remand the cause with 
directions that defendants’ motion for a new trial be 
sustained, and that they be granted a new trial. 

REVERSED AND REMANDED WITH DIRECTIONS. 


RICHARD FRANK UPAH, JR., APPELLANT, V. JOSEPHINE MARIE 


ANCONA UPAH, APPELLEE. 
122 N. W. 2d 507 


Filed July 12, 1963. No. 35434. 


1. Divorce. While a divorce proceeding is pending, the parties 
must live separate and apart. Such a separation is not wrong- 
ful, and ordinarily a charge of abandonment or desertion can- 
not be based thereon. 

2. Divorce: Appeal and Error. A divorce case is tried de novo 
on the record in this court, and this court is required to reach 
independent conclusions of fact without reference to findings 
made by the trial court. 

8. Divorce. Although no violence is threatened, yet harping and 
nagging, continued for years by either a husband or wife, 
concerning conduct above reproach, may be so unreasonable 
as to utterly destroy the peace of mind, seriously impair health, 
and ruin all legitimate ends and objects of matrimony, and 
constitute extreme cruelty. 


Appeal from the district court for Douglas County: 
Ropert L. Smitu, Judge. Reversed and remanded with 
directions. 


Marchetti & Samson, for appellant. 


McCormack & McCormack and Webb, Kelley, Green 
& Byam, for appellee. 
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Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLauGH, and Brower, JJ. 


Waits, C. J. 

This is a divorce action. The plaintiff sued for an 
absolute divorce on the ground of extreme cruelty. The 
defendant cross-petitioned for a limited divorce from 
bed and board on the ground of abandonment, for allow- 
ances for child support, for alimony in the nature of 
separate maintenance, and for a division of the real and 
personal property of the parties. The trial court dis- 
missed the plaintiff’s petition, granted the defendant 
a divorce from bed and board, and awarded allowances 
and a division of property hereinafter discussed in 
detail. 

The plaintiff appeals assigning numerous errors. They 
may be grouped into three questions: 

1. Was the defendant entitled to a divorce from bed 
and board on the ground of abandonment? . 

2. Is the plaintiff entitled to a divorce from the de- 
fendant on the ground of extreme cruelty? 

3. What is the proper disposition of the questions 
of allowances for child support, alimony, and division 
of property? 

In order to decide the first question presented, a re- 
view of the court history of this litigation is necessary. 
On October 11, 1957, very shortly after the parties sepa- 
rated, the plaintiff filed his petition for divorce on the 
ground of extreme cruelty. Three days later, on Octo- 
ber 14, 1957, the defendant wife filed a motion for al- 
lowances. Hearing was had on October 18, 1957, and 
the court by subsequent order judicially fixed the terms 
and conditions of their separation, fixed the amount of 
temporary support, declared custody of the children in 
the defendant, and fixed in detail the times and require- 
ments as to visitation of the two children of the parties. 
For over 4% years, and until the time of trial of this 
case in August 1962, this order stands undisturbed as 
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the measure of the obligation of their judicially declared 
terms of separation. Subsequent to this order, the 
parties jointly moved, and were granted release of the 
child support and lien on their real estate. The record 
discloses that in the fall of 1958 the plaintiff bought a 
new home for the wife and children in which they are 
now living. It also appears that a motion of the de- 
fendant attacking the sufficiency of the petition was 
filed November 15, 1957. Hearing was had on defend- 
ant’s motion and an order was entered October 27, 1961, 
overruling it and giving her 3 weeks to answer. On 
November 17, 1961, responsive to this order, the defend- 
ant filed an answer and cross-petition for a limited di- 
vorce from bed and board only, alleging as her sole 
grounds willful abandonment by the plaintiff for more 
than 2 years. Section 42-302, R. R. S. 1943, authorizes 
a divorce from bed and board “for utter desertion of 
either party for a term of two years.” The trial court 
in granting the limited divorce for desertion computed 
the time by using the period of separation after the fil- 
ing of the divorce and the entry of the court’s separation 
and allowance order of January 28, 1958. This was error. 
Time elapsing during the pendency of a divorce case 
may not be added to or counted in the period required 
to establish a claim of “utter desertion” under the stat- 
ute. The parties have a right as a matter of public 
policy to assert their claims in court, and even though 
judicially found to be groundless, should not bear the 
risk of having their right to be heard defeated by the 
danger of the length of the period of time elapsing dur- 
ing the pendency of the litigation. The correct rule is 
stated in Ellis v. Ellis, 115 Neb. 685, 214 N. W. 300: “It 
is elementary that while a divorce proceeding is pend- 
ing the parties must live separate and apart. Such a 
separation is not wrongful, hence a charge of abandon- 
ment cannot be based thereon. * * * We therefore con- 
clude that such tacking of time cannot be had, and that 
the trial court erred in holding to the contrary. The 
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decree of the court granting the defendant a divorce on 
the ground of abandonment must be, and is, set aside.” 
To require cohabitation, with the implication of inter- 
course and forgiveness during the pendency of a divorce 
case in order to defeat a subsequent possible claim of 
desertion, would be against public policy and contrary 
to our subsequent holdings, including the Wright v. 
Wright; 153 Neb. 18, 43 N. W. 2d 424, holding that parties 
must live apart during a divorce proceeding, wherein 
we followed and cited the Ellis holding, supra, and Dunn 
v. Dunn, 26 Neb. 136, 42 N. W. 279. This is the general 
rule. See, 27A, C. J. S., Divorce, § 56 (4), p. 181; 17 
Am. Jur., Divorce and Separation, § 103, p. 322. . 

.The decree of the district court granting a limited 
divorce from bed and board to the defendant must be 
reversed. 

We turn now to the question of whether the plaintiff 
is entitled to a divorce on the ground of extreme cruelty. 
We are required to try factual questions de novo on the 
record and reach independent conclusions without refer- 
ence to the findings made by the trial court. § 25-1925, 
R. R. S. 1943; Scholz v. Scholz, 172 Neb. 184, 109 N.:W. 
2d 156. The trial court, in light of the result reached 
as to desertion, made no findings on the issue of extreme 
cruelty. 

Both parties were about 35 years of age, were mar- 
ried in 1950 at the age of 22, have two children, a boy 
and a girl, ages 9 and 6. They were married while the 
plaintiff was in college. They had no financial resources 
whatsoever, and the plaintiff drove a taxicab and oper- 
ated a cleaning service to help pay expenses. He was 
graduated from Creighton University in 1951. The de- 
fendant was employed as a secretary at the time of the 
marriage and later on helped for a short period of time 
when the plaintiff was setting up a retail unpainted fur- 
niture business which is his present occupation. Dur- 
ing their marriage they lived in a one-room attic apart- 
ment rented at $35 per month, a prefabricated house 
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rented at $85 per month, and before their separation 
in 1957, rented a more comfortable house for $125 per 
month and bought new furniture and appliances. 
Throughout the marriage, the defendant suffered in- 
termittently from multiple sclerosis, requiring hospitali- 
zation at times, a condition known to the plaintiff at the 
time of the marriage. The defendant introduced no 
medical evidence in this respect, and it appears that her 
suffering from this condition and periods of hospitaliza- 
tion are not as frequent since their separation in 1957 
as before. The record is undisputed that the plaintiff 
is very industrious, worked late at night building up 
his furniture business in downtown Omaha, and also 
worked in a partnership in two other enterprises which 
eventually failed financially. It appears that both parties 
were extremely close to their respective parents and 
families, that neither drank nor smoked, that both had 
the same religious affiliation,.that several attempts to 
reconcile and settle their differences were made by 
members of the families, religious counselors, and 
friends, which were partially successful and unsuccess- 
ful. Brevity forbids a further detailing of the general 
background of this marriage. 

We shall not burden the record with the details of 
the evidence with respect to cruelty. The defendant 
claims no cruelty against the plaintiff, admits continual 
“arguments” with the plaintiff, and in her very brief 
direct testimony, she fails to deny in any substantial 
sense the detailed explicit recitals of events related by 
the plaintiff. The record shows this couple to be al- 
most completely incompatible from the beginning in 
1951. The defendant came from a family of some means 
and is a graduate of Duchesne College. Their troubles 
centered around money and maintaining a certain social 
position and demanded standard of living. The record 
shows arguments, harping, and nagging about demands 
for a checking account, charge accounts, household ap- 
pliances, the poverty of their living conditions, the fact 
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that her family and friends had better houses than 
theirs, and many other subjects. The improvement in 
their homes, the buying of new appliances, and other 
changes did not diminish this continual course of con- 
duct on.her part. These arguments took place in front 
of the children and despite the plaintiffs protestations, 
she continued them. These arguments affected the 
children. General incompatibility ripened into cruelty 
and abuse of the plaintiff. She referred to the plaintiff 
as a “bum,” that she should never have married him in 
the first place, that he was from South Omaha, and 
that he was nothing and would amount to nothing. 
When they moved to their third house, newly carpeted 
_and furnished with new furniture, she complained bit- 
terly about living in South Omaha. There is much 
other testimony in the record as to the extremely vio- 
lent language used by the defendant with reference to 
the plaintiff's parents and on other matters. Except as 
to one or two of these statements and incidents, the de- 
fendant’s testimony is bereft of denial, she conceding 
that they had many arguments. There is, for example, 
undisputed evidence that during the time of their final 
period of trouble in 1957, the defendant accompanied 
one of her marriage counselors to several different bars 
and places of entertainment and that he was present 
in the home in casual dress on many occasions. On being 
questioned about this, her undenied answer was, “Why 
don’t you get yourself a nun?” 

The evidence shows that as a culmination of the long 
hours of work, the trouble at home, and the death of 
the plaintiff’s father, the plaintiff became ill and was 
hospitalized in January 1957. 

The plaintiffs testimony in this case was corroborated 
in many pertinent details by Dr. Gurnett, the physician 
who had treated both parties, by the nextdoor neighbor, 
by a business acquaintance, and by a mutual social and 
personal friend, Joan Weiss, in whose home the parties 
had visited constantly for many years and who helped 
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effect a reconciliation at one time between the parties. 
Joan Weiss confirmed the continual arguing, bickering, 
and nagging of the plaintiff as to money, checking ac- 
count, household appliances, and also the defendant’s 
admissions as to continual nagging, promises to quit, and 
that the defendant’s own brother had interceded with 
her to quit nagging and change her course of conduct. 

The defendant’s testimony is very brief, very general 
in nature, and lacking in denial of many, if not almost 
all, of the pertinent and detailed testimony as to cruelty 
by both the plaintiff and his corroborating witnesses. 
The defendant alone testified in her own behalf and pro- 
duced no corroborating testimony. 

Here pertinent is the following from DeWaal v. De- 
Waal, 148 Neb. 756, 29 N. W. 2d 371: “Although’no vio- 
lence is threatened, yet harping and nagging, continued 
for years by either a husband or wife, concerning conduct 
above reproach, may be so unreasonable as to utterly 
destroy the peace of mind, seriously impair health, and 
ruin all legitimate ends and objects of matrimony, and 
constitute extreme cruelty ‘by other means,’ as defined 
in section 42-302, R. S. 1943. See Brown v. Brown, 130 
Neb. 487, 265 N. W. 556; Faris v. Faris, 107 Neb. 214, 185 
N. W. 347; Oertle v. Oertle, 146 Neb. 746, 21 N. W. 2d 
447; Hartshorn v. Hartshorn, 104 Neb. 561, 178 N. W. 
186.” 

The above holding was followed in Sell v. Sell, 148 
Neb. 859, 29 N. W. 2d 877, and follows the general rule. 
See 27A C. J. S., Divorce, § 28 (1), p. 75. 

It further appears clear from the whole record in this 
case that the best interests of the parties themselves, 
their children, and society would be best served by the 
granting of an absolute divorce. We have said many 
times that ordinarily an absolute divorce is to be pre- 
ferred to a limited divorce from bed and board where 
the pleadings and evidence sustain such findings. We 
hold that an absolute divorce should be granted to the 
plaintiff in this case. 
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The remaining and difficult problem is the question of 
allowances for child support, alimony, and division of 
the property of the parties. The rule to be applied by 
the court in reaching a determination of this issue is 
well settled, and we will not repeat it here. See, Jab- 
lonski v. Jablonski, 173 Neb. 544, 114 N. W. 2d 1; 
Malone v. Malone, 163 Neb. 517, 80 N. W. 2d 294; Pasko 
v. Trela, 153 Neb. 759, 46 N. W. 2d 139. 

The district court awarded the defendant $65 per 
month for each child during minority, or until further 
order of the court, and their medical and dental ex- 
penses; awarded the defendant the exclusive use of the 
home bought by the plaintiff in 1958 together with the 
household goods, furniture, and furnishings; and re- 
quired the plaintiff to pay the mortgage, insurance, and 
tax payments on the home and to pay all necessary re- 
pairs. The plaintiff was ordered to pay $225 per month 
separate maintenance with no time limitation specified 
and, in addition thereto, all defendant’s medical and 
dental bills. 

The parties own a home at 4916 Walnut Street, Omaha, 
Nebraska, purchased by the plaintiff in 1958 as a home 
for the defendant and the children. It has a market 
value of $15,000 and an unpaid balance due on the mort- 
gage against it of $11,474.59. The household goods and 
furnishings are worth about $800 with a replacement 
cost of about $2,000. This is the total accumulated 
property of the parties outside of the plaintiff’s furni- 
ture business. The plaintiff operates a retail used fur- 
niture business on rented premises in Omaha. No evi- 
dence appears as to any accumulated capital assets of 
this business except the listing of office equipment and 
vehicles, and their depreciated value, in the plaintiff's 
income tax returns. These would indicate a value of 
around $5,000. 

The evidence shows that the plaintiff had $100 in his 
personal bank account and $7,500 in his business account 
with accounts payable of $6,000, leaving a business bal- 
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ance of about $1,500. The evidence is in dispute as to 
his net income, his 1961 income tax return showing a 
net income of about $9,900, about $9,600 for 1960, and 
about $12,000 for 1959. The dispute centers around the 
significance of payments made by the plaintiff to his 
mother of about $2,500 per year. Considering these 
payments as part of his income for the purposes of fix- 
ing allowances, we come to the conclusion that the 
plaintiff’s annual net income before taxes for the past 
3 years runs between $11,000 and $13,000. We observe 
that it is necessary to preserve the plaintiff's ability to 
operate his business and its capital structure. We also 
note the highly competitive nature of this enterprise 
and the long-time period it has taken through hard work 
to build it up to its present level. We also take into 
consideration the fact that the defendant has multiple 
sclerosis and will require periodic medical attention. 
There is no medical testimony in the record enabling 
the court to explore this situation precisely. It appears 
she has been hospitalized for varying periods about 
15 times since their marriage and most of them prior to 
the time of separation. It does not appear clear that 
she has been hospitalized more than three times since 
the separation in September 1957. The defendant is 
not muscularly crippled in any way and, except for 
the periods of hospitalization, her own testimony does 
not sustain a finding that she has not led an almost nor- 
mal life outside the range of the acute attacks. The 
frequency of the attacks, the length of the remissions, 
and the degree and range of their progressiveness vary 
in individual cases of this disease and are not ascer- 
tainable from the record as to this defendant. It is 
true that the plaintiff knew of her condition in this re- 
spect at the time of their marriage in 1950. It appears 
that the parties have received help with the expenses 
of her hospitalization periods through the insurance 
program of the business of the defendant’s father, An- 
cona Brothers Wholesale Grocery Company, on the basis 
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of part-time typing. work. The defendant appears to 
be a good mother, and there is no dispute as to the 
custody of the children. The parties have had virtually 
no difficulties as to visitation privileges. 

We have considered all of the evidence as it bears 
on all of the factors we are required to consider under 
the applicable rule as to alimony and property division 
in a divorce case. As in most divorce cases involving 
children, the family relationship may not be severed 
without working hardship on both parties and the chil- 
dren. Many efforts were made to save this home and 
marriage but to no avail. It is not so important to 
rectify past wrongs or deviations as it is to try to ac- 
complish a solution that will measure up to the future 
best interests of these young people and their children. 
- One conclusion is inescapable from all points of view, 
and that is they should be divorced and certainty given 
their status and future rights and obligations. The 
troubles developing in the almost 6 years of the pendency 
of this action between this couple demonstrate the wis- 
dom of resolving their rights with certainty and finality. 

We hold, therefore, as follows: 

1. That plaintiff is granted a decree of absolute di- 
vorce from the defendant and the judgment awarding 
the defendant a limited divorce is reversed and her cross- 
petition dismissed. 

2. That defendant is awarded the custody of the 
two minor children subject to reasonable visitation 
rights of the father, and defendant is awarded the sum 
of $65 per month for the support of each child during 
their minority or until further order of the court. 

3. The defendant is awarded the fee simple title abso- 
lute to the property at 4916 Walnut Street, Omaha, Ne- 
braska, being Lot 21, Block 27, West Side Addition, to- 
gether with all furniture, furnishings, and household 
goods. 

. 4. The defendant is awarded permanent alimony in 
the sum of $27,000, payable at the rate of $225 per month 
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for a period of 10 years from the date of the entry of 
decree on mandate of this court payable to the clerk of 
the district court. 

5. The plaintiff is awarded title to all property ex- 
cept that specifically granted to the defendant herein. 

6. The plaintiff is to pay all costs, including attor- 
ney’s fees, awarded herein. 

The plaintiff complains of the trial court’s award of 
$1,000 attorney’s fees to defendant’s attorney claiming 
excessiveness. Although this amount appears to be 
ample considering that the trial lasted 3 days and the 
defendant’s sole testimony was her own, all of the facts 
in connection with counsel’s services do not appear of 
record and we cannot say the district court abused its 
discretion and, consequently, we will not disturb it. 
We allow an additional fee to counsel for defendant for 
services in this court of $100. 

The judgment of the district court is reversed and 
the cause remanded with directions to enter a decree 
in conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Ina A. MITCHELL, APPELLANT, V. Orto H. BEERMANN 


ET AL., APPELLEES. 
122 N. W. 2d 525 


Filed July 12, 1968. No. 35444. 


1. Waters: Quieting Title. A party who seeks to have title to 
real estate quieted in him on the ground that it is accretion to 
land to which he has title has the burden of proving the 
accretion by a preponderance of the evidence. 

2. Adverse Possession: Limitations of Actions. A party, in order 
to establish title to real property by the operation of the stat- 
ute of limitations, or in other words by adverse possession, 
must prove by a preponderance of the evidence that he has been 
in actual, continuous, notorious, and adverse possession of the 
property under claim of ownership during the full period re- 
quired by the statute. 
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8. Adverse Possession. In order to establish title by adverse pos- 
session it is not necessary that a party shall prove complete 
enclosure nor that he remained continuously on the land for the 
statutory period, but only that the land was used continuously 
for the purposes to which it was by its nature adapted. 

4. Adverse Possession: Limitations of Actions. The statutory 
period for the establishment of Gals to real estate by adverse 
possession is 10 years. 


Appeal from the district court for Dakota County: 
Joun E. Newton, Judge. Reversed and remanded with 
directions. 


Leamer & Graham, for appellant. 
Mark J. Ryan and Stewart & Hatfield, for appellees. 


Heard before Wuirte, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is an action instituted by Ina A. Mitchell, Slain: 
tiff and appellant, against Otto H. Beermann and Marie 
Beermann, husband and wife, defendants and appellees, 
the purpose of which is to have title quieted in her to 
certain lands described as Lot 1, Section 35, Township 
29 North, Range 9 East of the 6th P.M., in Dakota 
County, Nebraska, or otherwise described as the north- 
west quarter of the northwest quarter of Section 35, 
Township 29 North, Range 9 East of the 6th P.M., in 
Dakota County, Nebraska, and all accretion thereto, the 
north line of the accretion being an extension to the 
Missouri River of the north line of Section 35, and 
the south line being a line beginning at a point on the 
west line of Section 35, 1155 feet south of the northwest 
corner of Section 35, thence north 118 degrees, 26 min- 
utes, east to the Missouri River. Others were made 
parties to the action but for the purposes of this opin- 
ion further reference to them is not required. 

The defendants Beermann were the owners of Lot 1 
and the northwest quarter of the northeast quarter, also 
described as the north half of the northeast quarter of 
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Section 34, Township 29, Range 9, Dakota County, Ne- 
braska. The land described was located directly west 
of the west line of Section 35 and of the land claimed by 
the plaintiff. These defendants claimed as their own 
all of the land eastward from the line between Sections 
34 and 35 which was claimed by the plaintiff and to 
which she seeks in this action to have title quieted. 
They seek to have title quieted in them on the ground 
that this is all accretion to their land in Section 34, 
and on the further ground that they are the owners of 
and entitled to it by adverse possession. By appropriate 
pleadings the defendants have asserted their claimed 
rights. 

The case was tried to the court and judgment was 
rendered quieting title in the defendants. Motion for 
new trial was filed by the plaintiff and was overruled. 
From the order overruling the motion for new trial and 
the judgment the plaintiff has appealed. 

In order to make clear what is involved herein and 
to limit the necessity for discussion it is pointed out 
that the portion of Section 35 involved here is bounded 
on the east by the Missouri River and on the west by 
the north and south line between Sections 34 and 35. 
The portion of Section 34 involved adjoins Section 35 
on the west side of Section 35. A line running east 
and west along the north side of the land in Section 
34 extended eastward to the river is also the north line 
of the land in Section 35. A line running east and west 
along the south line of the land involved in Section 34 
extended southeastward to the river is also the south 
line of the land included in Section 35. The contro- 
versy here concerns the land which lies between the 
north and south lines of the land in Section 35. 

The plaintiff without question had record title to this 
land by an uninterrupted chain commencing in April 
1931. There is nothing in the record the purport or ef- 
fect of which is to show abandonment of the land or 
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surrender of title thereto since the date of original 
acquisition. 

On this basis and because of alleged acts of the de- 
fendants the effect of which, if successful, would deprive 
plaintiff of her property and title thereto, she has in- 
stituted this action to quiet title. 

In 1942 the defendants purchased the land which is 
owned by them in Section 34. The description was of 
land in Section 34 “and accretions thereto, if any.” 

In the action here the defendants by cross-petition 
seek to have title quieted in them to the land east of 
the north and south line between Sections 34 and 35 
to which the plaintiff has record title. They base their 
claim of right first, on a theory of accretion, and second, 
on adverse possession. 

By their theory of accretion, as interpreted, their con- 
tention is that although the area claimed by plaintiff 
was originally in an existing Section 35 it became non- 
existent and disappeared by the removal of the west 
bank of the Missouri River westward beyond the line 
between the two sections, thus obliterating the line, 
after which by accretion all of the land to the east 
of this new line was accretion to the land in Section 34 
and was property of the defendants, title to which they 
were entitled to have quieted in them. 

This contention finds no support in the evidence. 
There is no evidence that the river had ever receded 
westward to or beyond the line between the lands in- 
volved in Sections 34 and 35. There is evidence which 
without contradiction shows that at least as far back 
as 1928 there was land continuously extending eastward 
from the line between Sections 34 and 35. The exist- 
ence of this condition was known by the defendants at 
the time of their purchase in 1942. 

The only suggestion that the river had ever receded 
westward of this line at any time was that there was 
evidence of high banks across Section 34 west of this 
line. 
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In order to have title to this real estate quieted in 
them on the ground that it is accretion to land to which 
they had title, the burden was on the defendants of 
proving the accretion by a preponderance of the evi- 
dence. See Jones v. Schmidt, 170 Neb. 351, 102 N. W. 
2d 640. The defendants have failed to sustain this 
burden. 

The defendants, as pointed out, also claimed title to 
this real estate by adverse possession. In order to 
establish title to this real estate by the operation of the 
statute of limitations, or in other words by adverse 
possession, the defendants must prove by a preponder- 
ance of the evidence that they were in actual, continu- 
ous, notorious, and adverse possession of the property 
under claim of ownership during the full period re- 
quired by the statute. See Jones v. Schmidt, supra. 

Proof of possession is sufficient if the land is used 
continuously for the purpose to which it may in its 
nature be adapted. See, James v. McNair, 164 Neb. 1, 
81 N. W. 2d 813; Worm v. Crowell, 165 Neb. 713, 87 N. 
W. 2d 384. 

“The statutory period for the establishment of title 
to real estate by adverse possession is 10 years.” Jones 
v. Schmidt, supra. 

The factual situation from which it must be ascer- 
tained whether or not the defendants have adversely 
possessed this land for 10 years or more is in substance 
the following: The defendant Otto H. Beermann was 
acquainted with the line between Sections 34 and 35. 
He never made use of the land itself east of the line 
except that he said that he extended fences east to the 
river so that cattle could go onto it. There is no evidence 
that he used the area continuously as pasture land. In 
1945 and on another occasion the defendants had trees 
cut down and converted to lumber for use on land 
other than this. Nothing occurred in the nature or char- 
acter of taking of possession of the land or any part of it 
until 1955, which was less than 10 years before the 
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commencement of this action. At that time the defend- 
ants had a portion cleared and planted to crops. From 
this time on it may well be said that the defendants 
took and asserted a right to the possession of the land. 
From this time on there was actual, continuous, notori- 
ous, and adverse possession. 

Even then there was no overt assertion of ownership 
until after the plaintiff had taken action to resist the 
rights claimed by the defendants. The record discloses 
that the defendants never, prior to that time, asserted 
to anyone ownership. Otto H. Beermann discussed the 
matter with his wife but no one else. 

The evidence adduced is insufficient upon which to base 
a finding that the defendants had and held in the na- 
ture to which it was adapted actual, continuous, notori- 
ous, and adverse possession under claim of ownership 
for 10 years the land involved in this action. The defend- 
ants were therefore not entitled to have judgment quiet- 
ing title in them. 

The judgment of the district court is therefore re- 
versed and the cause remanded with directions to render 
judgment quieting title in the plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CHARLES R. KELLY, APPELLEE, V. PETER KiIEwit Sons 
CoMPANY, A CORPORATION, APPELLEE, IMPLEADED 
WITH STATE OF NEBRASKA, APPELLANT. 

122 N. W. 2d 501 


Filed July 12, 1968. No. 35447. 


1. Workmen’s Compensation. In order to receive workmen’s com- 
pensation from the Second Injury Fund a claimant must in 
fact-have a permanent total disability. 

A workman who is unable to perform or-to obtain 

any substantial amount of labor, either in his particular line of 

work, or in any other for which he would be fitted, except for 
the injury, is totally disabled within the meaning of the Work- 
men’s Compensation Act. 
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Appeal from the district court for Douglas County: 
DonaLp Bropkey, Judge. Affirmed. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellant. 


Joseph P. Cashen and Kennedy, Holland, DeLacy & 
Svoboda, for appellee Kelly. 


Stoehr, Rickerson, Sodoro & Caporale, for appellee 
Peter Kiewit Sons Co. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLaucH, and Brower, JJ. 


Bosiaucu, J. 

This is a proceeding under the Workmen’s Compen- 
sation Act brought by Charles R. Kelly, the plaintiff, 
against the defendants, Peter Kiewit Sons Company 
and the State of Nebraska. 

The plaintiff was injured as the result of an accident 
arising out of and in the course of his employment on 
October 7, 1958, while employed as a construction la- 
borer by Peter Kiewit Sons Company. The plaintiff 
claims that the disability resulting from this injury 
combined with a previous disability, which was caused 
other than by disease, has resulted in permanent total 
disability. The plaintiff claims that he is entitled to 
receive compensation from both his employer and the 
Second Injury Fund. 

The compensation court found that the plaintiff was 
entitled to receive compensation from the employer for 
temporary total disability, medical and hospital ex- 
pense, and for a 15 percent permanent partial disability 
of the right foot and entered an award to that effect 
but dismissed the action as to the State of Nebraska. 
The plaintiff waived rehearing before the compensation 
court and appealed directly to the district court. 

The district court found that the plaintiff was entitled 
to receive compensation from the employer for tempo- 
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rary total disability, medical and hospital expenses, and 
for 15 percent permanent partial disability of the right 
foot, and compensation thereafter for permanent total 
disability from the Second Injury Fund. The motion 
for new trial of the State of Nebraska was overruled 
and it has appealed to this court. 

The controversy here is between the plaintiff and the 
State of Nebraska. The issue is whether the plaintiff is 
entitled to receive compensation for permanent total dis- 
ability out of the Second Injury Fund. 

The Workmen’s Compensation Act provides that if 
an employee receives an injury which of itself would 
cause only partial disability but which, combined with 
a previous disability other than one caused by disease, 
does in fact cause permanent total disability, the em- 
ployer shall be liable only for the partial disability 
which would have resulted from the second injury in 
the absence of any preexisting disability, and for the 
additional disability the employee shall be compensated 
out of a special fund created for that purpose and known 
as the “Second Injury Fund.” § 48-128, R. R. S. 1943. 
In order to receive workmen’s compensation from the 
Second Injury Fund a claimant must in fact have a 
permanent total disability. Franzen v. Blakley, 155 
Neb. 621, 52 N. W. 2d 833. 

The plaintiff is 60 years of age. When the plaintiff 
was about 12 years old he injured his right knee in a 
noncompensable accident. In this accident a darning 
needle entered his right knee and the joint became 
infected. A fragment of the needle was removed from 
the plaintiff's left hip in 1928. As a result of this acci- 
dent and injury and the complications which followed, 
the plaintiff eventually developed a stiff right knee and 
a stiff left hip. 

The disability resulting from the stiff right knee is 
approximately 50 percent. The disability resulting from 
the stiff left hip is between 60 and 70 percent. The stiff 
hip results in an added strain being placed on the back. 
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The two injuries complement each other and together 
produce a greater disability than either injury would 
produce by itself. 

At the time the accident occurred on October 7, 1958, 
the plaintiff was working as a laborer on a construction 
project. He was then able to do heavy common labor 
and had done similar work for many years. The con- 
struction superintendent under whose supervision the 
plaintiff had been working testified that the plaintiff 
was Steady, reliable, and a good employee; that the plain- 
tiff walked with a limp; that the superintendent was 
careful in assigning work to the plaintiff; and that the 
plaintiff worked as a mortar mixer most of the time. 

The accident occurred while the plaintiff was helping 
to load a culvert pipe on a flat-bed truck. The pipe 
fell from the truck and struck the plaintiff’s right leg. 
The plaintiff was knocked to the ground and his right 
leg was broken between the knee and the ankle. 

The plaintiff sustained a comminuted fracture of the 
right tibia and fibula in about the middle third. The 
fracture was approximately 914 inches below the knee 
and 6 inches above the ankle joint. There was also an 
injury to the soft tissue at the site of the fracture. A 
closed reduction was performed on the day following 
the accident and a cast applied. The fracture healed 
slowly. The leg was in a cast for about 9 months. On 
October 12, 1959, the physician who had been treating 
the plaintiff advised him that He could return to work. 

The fracture of the tibia or shin bone healed with a 
posterior angulation of 4 or 5 degrees. The bone is not 
in perfect alignment but is bent to the rear at the 
point where the fracture occurred. The treating physi- 
cian considered this to be the principal factor in the 
permanent partial disability resulting from the acci- 
dent and injury on October 7, 1958. The plaintiff does 
not have the same ability to step off and it interferes 
with his balance. 

There is evidence that there is an interference or 


Vot.. 175] JANUARY TERM, 1963 625 
Kelly v. Peter Kiewit Sons Co. 


alteration in the circulation in the right leg. The plain- 
tiff complains of a loss of sensation in the leg, a feeling 
of numbness or that the leg is asleep. The plaintiff tes- 
tified that his leg is weak and that he is unable to stand 
on it for more than 10 minutes at a time. Before the 
accident the plaintiff was able to do heavy lifting but 
now he is unable to lift anything from the floor. The 
plaintiff has been able to do only light work around his 
home. 

The plaintiff has about a fourth grade education. He 
is unfitted to perform any work other than common 
labor. 

The evidence as a whole, including motion pictures 
of the plaintiff, establishes that the plaintiff is perma- 
nently totally disabled within the meaning of the Work- 
men’s Compensation Act. A workman who is unable to 
perform or to obtain any substantial amount of labor, 
either in his particular line of work, or in any other 
for which he would be fitted, except for the injury, is 
totally disabled within the meaning of the Workmen’s 
Compensation Act. Thinnes v. Kearney Packing Co., 
173 Neb. 123, 112 N. W. 2d 732. 

The plaintiff was able to do heavy labor before the 
accident on October 7, 1958. Even though the plain- 
tiff had a stiff knee on one side and a stiff hip on the 
other side as a result of the noncompensable accident, 
he managed to do heavy work. The disability result- 
ing from the accident of October 7, 1958, has combined 
with the previous disability to produce permanent total 
disability. 

The employer is liable only for the partial disability 
which would have resulted from the accident of Octo- 
ber 7, 1958, in the absence of the preexisting disability. 
The plaintiff is entitled to receive compensation for the 
additional disability from the Second Injury Fund. 

- The judgment of the district court is correct and itis 
affirmed. 
AFFIRMED. 
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Crry oF GERING, A MUNICIPAL CORPORATION, APPELLANT, V. 
H. O. JONES ET AL., APPELLEES. 
122 N. W. 2d 503 


Filed July 12, 1968. No. 35482. 


1. Deeds. In construing a deed it will be presumed that the 
grantor intended the deed to be a consistent whole, and if it 
can reasonably be done, the court will harmonize ambiguous 
expressions with the plain provisions of the deed to effectuate 
the grantor’s intent. 

An otherwise effective conveyance of property trans- 
fers the entire interest which the conveyor has and has the 
power to convey, unless an intent to transfer a less interest is 
effectively manifested. 

3. Deeds: Trusts. Where property is conveyed directly to a 
municipal corporation to hold for purposes for which the cor- 
poration was created, no trust for the benefit of others arises, 
unless such intent can be found to be effectively manifested by 
apt and appropriate language creating a trust in the property. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Reversed and remanded with 
directions. 


Willard F. McGriff and Neighbors, Danielson & Van 
Steenberg, for appellant. 


Wright, Simmons & Hancock, for appellee Jones. 


Heard before WuirTeE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


White, C. J. 

This is an action to construe a deed from Julia Huff- 
man to the City of Gering, Nebraska, under the provi- 
sions of section 25-21,150, R. R. S. 1943. 

The sole question involved is whether or not the City 
of Gering, Nebraska, has the power to sell and con- 
vey a fee simple title absolute to certain lots which had 
theretofore been conveyed to the city, “for the use and 
benefit of the Citizens of the said City of Gering, Ne- 
braska.” 

The provisions of the warranty deed, executed by 
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Julia Huffman on March 5, 1927, for a consideration of 
$2,500 to the city, insofar as pertinent here are set out 
as follows. 

The granting recital is: 

“* * * in hand paid do hereby grant, bargain, sell, 
convey and confirm unto The City of Gering of the 
County of Scotts Bluff and State of Nebraska the fol- 
lowing described real estate * * *.” 

The description recital is: 

“* * * the following described real estate situated in 
Gering in Scotts Bluff County and State of Nebraska 
to-wit: Lots 1, 2, 3, 4, 5, 6, 16, 17 and 18 of Huffmans 
Subdivision of Block Twenty-one (21), Gardners Addi- 
tion to the City of Gering. Said property to be used for 
the use and benefit of the Citizens of the said City of 
Gering, Nebraska.” (Emphasis supplied.) 

The habendum clause of the deed is: 

“TO HAVE AND TO HOLD the premises above de- 
scribed, together with all the Tenements, Hereditaments 
and appurtenances thereunto belonging, unto the said 
City of Gering forever. And I do hereby covenant with 
the said Grantee that I am lawfully seized of said prem- 
ises; that they are free from encumbrance that I have 
good right and lawful authority to sell the same; and I 
do hereby covenant to warrant and defend the title to 
said premises against the lawful claims of all persons 
whomsoever.” (Emphasis supplied.) 

The trial court found that the deed conveyed the real 
estate to the City of Gering as trustee for the use and 
benefit of the citizens of said city and that the city 
now owns the property as a trustee of a charitable trust 
and is without authority to sell, alienate, or convey the 
fee title to the premises. The plaintiff appeals. 

What is the proper interpretation of the words in the 
description recital, “to be used for the use and benefit 
of the Citizens of the said City of Gering, Nebraska.” 

As pointed out later in this opinion, we see no incon- 
sistency or ambiguity in these successive clauses in the 
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deed. However, in construing a deed the court will 
presume the grantor intended the deed to be a consist- 
ent whole, and if it can reasonably be done, the court 
will harmonize ambiguous expressions with the plain 
provisions of the deed to effectuate the grantor’s intent. 
Arthur v. Arthur, 115 Neb. 781, 215 N. W. 117; In re 
Estate of Hart, 137 Neb. 843, 291 N. W. 502; Marsh v. 
Marsh, 92 Neb. 189, 187 N. W. 1122. 

Section 76-104, R. R. S. 1943, provides as follows: “An 
otherwise effective conveyance of property transfers 
the entire interest which the conveyor has and has the 
power to convey, unless an intent to transfer a less inter- 
est is effectively manifested. No words of inheritance 
or other special words are necessary to transfer a fee 
simple.” (Emphasis supplied.) 

The granting clause in this deed is without limitation. 
The habendum clause also is without limitation, and the 
courts have construed the use of the word “forever” 
(habendum clause) in like situations to import the cre- 
ution of an absolute or fee simple estate. 36A C. J. S., 
Forever, p. 1098; In re Estate of Lewis, 248 Iowa 227, 
80 N. W. 2d 347. 

Ordinarily in the event of repugnancy and incon- 
sistency between the grant, habendum, and description 
clauses of the deed, the granting clause will prevail. 
Clark v. Continental National Bank, 88 F. Supp. 324; 
Annotation, 84 A. L. R. 1054 and 58 A. L. R. 2d 1374. See, 
also, 16 Am. Jur., Deeds, § 232, p. 566, notes 13, 16, and 
17, citing A. L. R. and L. R. A. annotations. 

But, these rules of construction, although sufficient to 
decide this case, do not reach the deeper question of 
whether there really is a repugnancy or ambiguity in 
this deed. Is there a repugnancy from the use of these 
words in a clause attached to the recital of description 
in the deed? We think not. This language did not 
create a charitable trust as the trial court found. We 
note the following factors gathered from the language 
of the whole instrument: 
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1. The property was conveyed to the City of Gering 
with directions that it was to be used for the very pur- 
pose for which the municipality was created, namely, 
for the use and benefit of the citizens of the City of 
Gering. 

2. The deed was for a _ substantial consideration, 
$2,500. 

3. There is no reverter clause, language of special 
limitation on the use of the property itself, or direc- 
tions to a designated trustee. 

We feel that the language in question here is no more 
than a declaration as to the powers and restrictions that 
already are imposed by law on the City of Gering. 

The intention to transfer a lesser interest than the 
fee, in the light of these inferences from the language 
of the instrument itself, cannot be found to be effectively 
manifested. 

In Clarke v. Sisters of Society of the Holy Child 
Jesus, 82 Neb. 85, 117 N. W. 107, the grant was as fol- 
lows: “One of the conditions upon which this property 
is conveyed is that the grantee herein hereby agrees 
to teach the parochial school children (whose parents 
are known to be unable to pay) free of charge, and if 
the grantee herein should fail to use the said property 
for convent school purposes, or refuse to teach the 
parochial school children as agreed above, or shall di- 
vert said property to any other use, then the said prop- 
erty herein conveyed shall revert to and be the prop- 
erty of the grantor, if living, and, if dead, to his heirs.” 
(Emphasis supplied.) 

In construing this deed, the court found that the gen- 
eral purposes of the Society were for the same pur- 
poses for which the deed was conveyed and said: ‘“The 
general rule appears to be that, where property is con- 
veyed directly to a corporation to hold for purposes for 
which the corporation was created, no trust for the 
benefit of others arises. There are no apt words in the 
deed to create a trust, or making the graritee a trustee 
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of the property. On the contrary, it is evidence that the 
grantor intended to vest the legal title absolutely in the 
corporation for use in its corporate business, subject to 
the conditions named. * * * The property was to be owned 
absolutely by the society and used for promoting the 
very purpose for which it was organized. We are unable 
to see any legal principle upon which a charitable trust 
in this property can be established, and, if no trust was 
created by the deed of conveyance, the plaintiffs in this 
action have no interest to protect, and no interest which 
qualifies them to maintain the action.” (Emphasis 
supplied.) 

In Society of the Home for the Friendless v. State, 
58 Neb. 447, 78 N. W. 726, the grant was: “The State 
of Nebraska for the use and benefit of the home for the 
friendless in the State of Nebraska.” In holding that 
no trust was created, the court said: “We are not war- 
ranted in holding that the language quoted from the 
deed was intended to create a trust, * * * the purpose 
of the language was to describe the use to which the 
property should be devoted, and not to create a trust.” 
(Emphasis supplied.) 

The appellees’ contention is based on cases where the 
declaration of the grant dedicated the property for spe- 
cific use, such as a park and for no other purpose, 
Abel v. Girard Trust Co., 365 Pa. 34, 73 A. 2d 682; or, 
land dedicated “for the use of schools,” Special School 
Dist. No. 5 v. State, 139 Ark. 263, 213 S. W. 961; and other 
dedications of land to a municipality specifically for the 
creation of parks or public squares, Massey v. City of 
Bowling Green, 206 Ky. 692, 268 S. W. 348; Hall v. 
Fairchild-Gilmore-Wilton Co., 66 Cal. App. 615, 227 P. 
649. These cases are distinguishable not only because of 
the impact of the precise language used in the grants 
declaring a trust, but also because a declared use of the 
property itself was impressed and imposed by the char- 
itable donor. The appellees do not discuss or distinguish 
Clarke v. Sisters of Society of the Holy Child Jesus, 
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supra, and Society of the Home for the Friendless v. 
State, supra, cited by the appellant and quoted from 
in this opinion. 

We hold that there was no repugnancy in the differ- 
ent clauses of this deed, that the City of Gering re- 
ceived title in fee simple absolute, and that there is no 
impediment to alienation. The judgment of the trial 
court is reversed and the cause remanded with directions 
to enter a judgment in conformity with the opinion 
herein, 

REVERSED AND REMANDED WITH DIRECTIONS. 


GENERAL Motors ACCEPTANCE CORPORATION, A 
CORPORATION, APPELLEE, v. DONALD E. MACKRILL, 


APPELLANT. 
122 N. W. 2d 742 


Filed July 16, 1963. No, 35438. 


1. Sales: Usury. In considering whether a transaction is a time 
sale made in good faith or a loan, the court will look through 
the form and examine its substance. 

2. Sales. An essential of a valid time sale price is a price agreed 
upon between the parties where the buyer is actually informed 
of and has at the time the sale is made an opportunity to 
choose between a cash and a time sale price. 

3. Interest: Usury. Regardless of the term used, if the result 
is a charge for the loan of money or for forbearance of a debt 
the result is interest. 


4, Disguise it by any name we will, it is and re- 
mains interest. We are concerned not with the form but the 
intent of the transaction. 

5. The permissive provisions of the Installment 


Loan Act will not apply to a nonlicensee, but a nonlicensee will 
be bound by the inhibitory provisions of the act. 

6. Sales: Usury. The fact that a purchaser has full knowledge 
of and accepts the terms of a proferred sale is not a defense 
to a charge of usury. 


7. The lender is the violator of the law and 
against him alone are its penalties enacted. 
8. — The contract herein is in violation of the In- 


stallment Loan Act and is void and uncollectible. 
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Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLER, Judge. Reversed and remanded with 
directions. 


Bertrand V. Tibbels, for appellant. 
Wright, Simmons & Hancock, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLauGH, and Brower, JJ. 


SPENCER, J. 

This is a replevin action in which General Motors 
Acceptance Corporation, hereinafter referred to as 
plaintiff, alleges it has a special interest in a 1960 Chev- 
rolet sedan ‘pickup Biscayne by reason of being the as- 
signee of a conditional sale contract entered into between 
Kizzier Chevrolet Company, a corporation, hereinafter 
referred to as Kizzier, and Donald E. Mackrill, herein- 
after referred to as defendant. Defendant appeals from 
the overruling of a motion, for a new trial after a judg- 
ment for the plaintiff for possession and costs. 

On December 9, 1961, defendant purchased the car 
in question from Kizzier and signed what is designated 
as a conditional sale contract, obligating himself to pay 
a balance of $1,573.76. The financial part of the trans- 
action is described in the conditional sale contract as 
follows: ‘“Undersigned seller hereby sells, and under- 
signed buyer or buyers, jointly and severally hereby 
purchase (s), subject to the terms and conditions set 
forth below and upon the reverse side hereof, the fol- 
lowing property, delivery and acceptance of which in 
good order are hereby acknowledged by buyer, viz.: 
New Year No. Make Body Type Model Manufac- Motor 
or Model Cyl. Trade If Truck, Number turer’s No. 


Used Name Give or Series Serial No. 
Tonnage 


used 1960 8 Chevrolet sedan pickup Biscayne 012 80S 134161 none 


For a TOTAL TIME SALE PRICE computed as follows: 
1. *CASH SALE PRICE (Including the 
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itemized costs designated below) $1895.00(1) 
2. TOTAL DOWN PAYMENT under in- 

stalment sale - Consisting of 

$645.00 plus $ none 


(Net Trade-in) (Cash) $ 645.00(2) 
DESCRIPTION OF TRADE-IN 

Make Chevrolet 

Model Bel Air 

Year 1956 


3. DIFFERENCE BETWEEN ITEMS 1 

AND 2 $1250.00(3) 
4a. COST OF REQUIRED CAR INSUR- 

ANCE. 

(Include this item, if buyer has au- 

thorized seller to apply for the 

insurance) $ 80.00(4a) 
4b. COST OF CREDITOR INSUR- 

ANCE ON LIFE OF BUYER 

(Exclude this item if buyer does not 

authorize such insurance) $ 9.60(4b) 
4c, ———__________—_—_—————___ $- none. (4c) 
5. BASIC TIME PRICE (PRINCIPAL 

BALANCE) (Add items 3, 4a, 4b and 


4c) $1339.60 (5) 
6. TIME PRICE DIFFERENTIAL $ 234.16(6) 
7. TIME PRICE BALANCE (Add 

items 5 and 6) $1573.76(7) 
8. TOTAL TIME SALE PRICE (Add 

items 2 and 7) $2218.76 (8) 


The Time Price Balance is payable at the seller’s office 
designated below or at such office of any assignee as 
may be hereafter designated in 24 instalments of 


—_—_____——— $ as listed each commencing Jan. 10, 
1962, and on the same day of each successive month 
thereafter, or as indicated in space below. The final 
instalment shall equal the amount of time price balance 
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remaining due. 1 @ 200.00 on Jan 10, 1962 and 23 @ 
59.72.” 

Defendant was allowed $845 for his old car, received 
$200 of the amount in cash, and was given credit for 
$645. There is a dispute between the parties as to 
whether this $200 was a loan or was advanced by Kizzier 
on the old car for the purpose of paying off an encum- 
brance of some type on the car. For the purpose of a 
decision herein, that point is immaterial and will not be 
discussed. 

Subsequent to December 9, 1961, the salesman for 
Kizzier advised defendant that he had used a wrong 
rate for computing the insurance premiums in the con- 
tract and that the contract would have to be changed to 
include an additional $9. On January 13, 1962, defend- 
ant signed a new contract which is the contract in- 
volved in this action. The contracts are on the same 
form and are exactly the same except for the changes in 
the amounts inserted in the contracts. The itemization 
of the description of the transaction in the January 13, 
1962, contract is as follows: 

“For a TOTAL TIME SALE PRICE computed as follows: 
1. *CASH SALE PRICE (Including the 
itemized costs designated below) $1895.00(1) 
2. TOTAL DOWN PAYMENT under in- 
stalment sale - Consisting of 
$645.00 plus $ none 
(Net Trade-In) (Cash) $ 645.00(2) 
DESCRIPTION OF TRADE-IN 
Make Chevrolet 
Model Bel Air 
Year 1956 
3. DIFFERENCE BETWEEN ITEMS 
1 AND 2 $1250.00(3) 
4a. COST OF REQUIRED CAR INSUR- 
ANCE (Include this item, if buyer 
has authorized seller to apply for the 
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insurance) ~ $ 89.00(4a) 
4b. COST OF CREDITOR INSURANCE 

ON LIFE OF BUYER 

(Exclude this item if buyer does not 

authorize such insurance) $ 10.47(4b) 
4c, ——_—___——_______—_——_ §. none (4c) 
5. BASIC TIME PRICE (PRINCIPAL 

BALANCE) (Add items 3, 4a, 4b and 


4c) $1349.47 (5) 
6. TIME PRICE DIFFERENTIAL $ 231.22(6) 
7. TIME PRICE BALANCE (Add items 

5 and 6) $1580.69 (7) 
8. TOTAL TIME SALE PRICE (Add 

items 2 and 7) $2225.69(8) 


The Time Price Balance is payable at the seller’s office 
designated below or at such office of any assignee as 
may be hereafter designated in 24 instalments of 
ae ee $ as listed each, commencing Jan. 10 
1962, and on the same day of each successive month 
thereafter, or as indicated in space below. The final 
instalment shall equal the amount of time price balance 
remaining due. 1 @ 200.00 on Jan. 10, 1962; and 23 @ 
60.03.” 

Defendant sets out eight assignments of error. The 
pertinent ones may be summed up in the contention that 
the transaction evidences an installment loan at usurious 
rates. It is the plaintiff’s contention that the transaction 
is a time price sale and not a loan transaction. Plain- 
tiff contends further that, in any event, there is no 
time price differential which is in violation of the In- 
stallment Sales Act or the Installment Loan Act con- 
strued with the laws regulating the amount of interest 
which may be charged by a private person. 

"In Elder v. Doerr, ante p. 483, 122 N. W. 2d 528, we 
held the Nebraska Installment Sales Act to be uncon- 
stitutional. It will, therefore, not be necessary to dis- 
cuss any of the provisions of that act with relation to 
this transaction. We are concerned with only two points. 
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Is the transaction a bona fide time sale? If not, is the 
contract usurious and void under the provisions of the 
Nebraska Installment Loan Act? 

Is the transaction a valid time sale or what our cases 
have denominated as a loan in violation of the terms of 
the Installment Loan Act? In considering whether or 
not such a transaction is a time sale made in good faith or 
a loan, the court will look through the form and examine 
its substance. State ex rel. Beck v. Associates Discount 
Corp., 168 Neb. 298, 96 N. W. 2d 55. We have said 
many times an essential of a valid time sale price is a 
price agreed upon between the parties where the buyer 
is actually informed of and has at the time the sale is 
made an opportunity to choose between a cash and a 
time sale price. See Wood v. Commonwealth Trailer 
Sales, Inc., 172 Neb. 494, 110 N. W. 2d 87. 

This transaction on its face shows a cash sale price 
of $1,895, an allowance for the trade-in, and two addi- 
tional charges for insurance. The total of $1,349.47 is 
shown to be the basic time price. The only apparent 
conclusion is that the amount of $1,349.47 is to be fi- 
nanced. There is then an item designated as time price 
differential of $231.22. Regardless of the term used, this 
item is a charge for the loan of money or for forbear- 
ance of a debt. Disguise it by any name or title we 
will, it is and remains interest. We are concerned not 
with the form but the intent of the transaction. 

Dwayne Kizzier testified that the deal with the de- 
fendant was not accepted on the contract, but on the 
purchase order. To quote him, “* * * but the original 
deal is made on the purchase order and approved by the 
Sales Manager or myself.” 

The purchase order recites the following: 


“Base price of unit $1895.00 
Tot. Credit 645.00 
Sub-Total 1250.00 
Insurance Mo 24 Ded 50 80.00 


Life Ins. 9.60 
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Time Sales Charge Mo. 234.16 
Total of above items 1573.76” 
(Italics supplied.) 

This merely emphasizes that an interest charge was 
made on the unpaid balance. There is no evidence in 
this case that the defendant was given a choice between 
a cash and a time sale price. 

Kizzier was not licensed to make installment loans. 
Under our law, the permissive provisions of the Install- 
ment Loan Act will not apply to a nonlicensee, but a 
nonlicensee will be bound by the inhibitory provisions 
of the act. Curtis v. Securities Acceptance Corp., 166 
Neb. 815, 91 N. W. 2d 19. 

The highest legal rate which could be charged by a 
nonlicensee is 9 percent simple interest. The amount to 
be financed was $1,349.47. It was to be financed for a 
‘period of 24 months. Under the contract in this case, 
it was payable in installments, with the first payment 
of $200 due in 1 month, and with an installment pay- 
ment of $60.03 due each month thereafter for 23 months, 
so that at the end of 24 months $1,580.69 would have 
been paid. This is $1,349.47 plus the time price charge 
of $231.22. 

Is $231.22 in excess of 9 percent simple interest on this 
contract? If a9 percent charge had been made on the 
full amount of $1,349.47 for the full period of 2 years, 
it would have only amounted to $242.90. The interest on 
the $200 payment for 23 months would be $34.50. The 
interest on the $60.03 installment due in February for 22 
months would be $9.70, and each $60.03 installment 
would increase the interest rebate approximately 45 
cents each month. It is readily apparent, therefore, that 
the charge was a usurious one, and the penalties of the 
Installment Loan Act are applicable. We determine that 
the interest charge of 9 percent simple interest on this 
contract, with a payment of $200 after 1 month and the 
balance in 23 equal installments, would be approximately 
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$107.: This is considerably less than the $231.22 actually 
‘charged. 

It is argued that the defendant had at times worked as 

a car salesman and fully understood the transaction. It 
could also be argued that the defendant was not in a 
position to accept a cash sale offer if one had been 
made, and that the very nature of the transaction in- 
dicated the sale would need to be a time price sale. The 
fact that a purchaser has full knowledge of and accepts 
the terms of the proffered sale is not a defense to a 
charge of usury. Nor is his inability to pay cash a matter 
for consideration on whether a purchaser was offered a 
choice between a cash and a time sale. The lender 
herein is the violator of the law, and against him alone 
are its penalties enacted. Elder v. Doerr, supra. 
. Inasmuch as the transaction is in violation of the pro- 
visions of the Installment Loan Act, the contract and any 
indebtedness due thereunder is void and uncollectible. 
§ 45-155, R. R. S. 1943. The contract being void, the 
plaintiff was not entitled to succeed in the replevin 
action, and judgment should have been entered for the 
defendant. 

For the reasons set out above, we reverse the judg- 
ment entered herein and remand the cause to the trial 
court with directions to set aside the judgment for the 
plaintiff and to enter a judgment for the defendant for 
possession, damages, and costs. If for any reason the 
vehicle cannot be returned to the possession of the de- 
fendant, then to determine the value thereof as of the 
date of replevin and to enter judgment for said amount, 
damages, and costs. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Bos.aucu, J., dissenting. 

I respectfully dissent from the holding of the majority 
in this case. 

The purchase order referred to in the majority opin- 
ion contained all of the essential information concern- 
ing the transaction including the number and amount of 
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installment payments to be made. The defendant testi- 
fied that he read the purchase order and that he under- 
stood it. The defendant also testified that at the time 
‘he signed the purchase order he received an invoice 
which stated the “total cash price” and “total time price” 
for the automobile. 

This is a law action in which the findings of the court 
have the effect of a verdict of a jury. It is a question 
of fact as to whether the transaction was a time sale 
made in good faith or a loan made in violation of the 
Installment Loan Act. The burden of proof was on the 
defendant to establish that the transaction was a loan. 

In my opinion the evidence is sufficient to sustain 
the judgment of the trial court and the judgment should 
have been affirmed. a 

I am authorized to state that Judge Brower concurs 
in this dissent. 


Peter JAcoss, JR., ET AL., APPELLEES, v. ERWIN C. Korst, 


ALSO KNOWN AS E. C, Korst, APPELLANT. 
122 N. W. 2d 760 


Filed July 19, 1963. No. 35270. 


1. Vendor and Purchaser: Damages. In an action for breach of a 
contract of purchase where the defects in a house may be rem- 
edied without materially injuring or reconstructing any sub- 
stantial portion of the house, the measure of damages is the 
cost of repairs in making it conform with the terms of the 
contract. 


: Where such defects cannot be remedied with- 
out reconstruction of, or a material injury to, a substantial por- 
tion of the house, the measure of damages is the difference 
between its market value at the time of sale and its market 
value if it had been as warranted or represented. 

38. Damages: Appeal and Error. Where a certain theory as to 
the measure of damages is relied upon by the parties in the 
trial court, it will be adhered to on appeal whether or not it is 
correct. 
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Appeal from the district court for Lancaster County: 
JOHN L. PoLK, Judge. Affirmed. 


Ginsburg, Rosenberg & Ginsburg and Norman Kri- 
vosha, for appellant. 


Muffly & Snyder, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


CARTER, J. 

This is an action at law to recover damages brought 
by Peter Jacobs, Jr., and Vinona Jacobs, husband and 
wife, plaintiffs, against Erwin C. Korst, also known as 
E. C. Korst, defendant, for breach of warranty arising 
out of an agreement entered into on May 22, 1959, be- 
tween the plaintiffs and the defendant. The plaintiffs 
claimed damages in an amount equal to the cost of 
placing the house purchased by them in the same con- 
dition as was represented and warranted by the de- 
fendant. The case was tried to a jury, resulting in a 
verdict in favor of the plaintiffs in the amount of 
$1,725. Judgment was rendered on the verdict and the 
defendant appeals. 

The evidence shows that plaintiffs entered into a 
written agreement with the defendant to purchase the 
house in question, and they have carried out their part 
of the agreement. They allege that defendant repre- 
sented and warranted that he would “Stand behind All 
Workman Ship & Materials for 1 year from this Date.” 
Plaintiffs allege that the quoted language was written 
into the contract of sale at the time of the closing of 
the sale of the house. 

The house is of brick veneer construction, and at the 
time of entering into the contract plaintiffs testified 
that it appeared to be as represented and warranted. 
About 3 months after moving into the house plaintiffs 
‘discovered cracks in the bricks. The condition increased 
until 50 percent of the bricks had cracked. The bricks 
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were alleged to be of inferior quality and their replace- 
ment necessary to make the house as represented and 
warranted. In addition to the replacement of the bricks, 
there was painting, caulking, and carpentry work to be 
done, including the replacement of two doors. 

The defendant admits selling the house to the plain- 
tiffs but alleges that plaintiffs purchased the house after 
personal examination and not in reliance on anything 
defendant may have said or done. Defendant admits 
that the bricks used contained hairline cracks before 
they were used in the construction of the house, and 
contends that the cracks were apparent and should have 
been observed by plaintiffs. Defendant further contends 
that the cracks in the bricks in no way affect the liva- 
bility, use, or value of the house and result in no dam- 
age to the premises. 

The defendant was an experienced contractor and 
builder. According to his testimony he purchased the 
bricks containing hairline cracks for $55 per thousand, 
when bricks ordinarily used would cost $95 per thou- 
sand. He testified that he was required to use these 
bricks to meet competition in the immediate area. De- 
fendant did not inform plaintiffs of the use of the 
cracked bricks, but asserts that Jacobs examined the 
construction carefully and knew or should have known 
of their use. 

The evidence is sufficient to sustain the jury’s find- 
ing that the house was not as represented or warranted. 
The evidence as to the cost of replacing the bricks and 
doing the other work testified to as being necessary is 
sufficient to sustain the verdict for $1,725. No conten- 
tion is made that it does not. 

The issue raised by this appeal is whether or not the 
jury was properly instructed on the measure of dam- 
ages. The trial court instructed as follows on this point 
in instruction No. 6: “You are instructed that should 
you find for the plaintiffs under the evidence and the 
law as given you in these instructions, you will permit 


642 NEBRASKA REPORTS [Vou. 175 


Jacobs v. Korst 


them to recover the fair and reasonable cost of placing 
the house in substantially the same condition as it was 
represented and warranted to be in, if any, at the time 
the agreement was executed.” 

The trial court, contrary to an instruction requested 
by the defendant, refused to submit to the jury the 
question of whether or not the defects, if any, could be 
remedied with or without substantial reconstruction or 
material injury to the building. Defendant contends 
this was error. 

The plaintiffs pleaded a breach of warranty and repre- 
sentations made in a contract for the sale of a residence 
property. They sought damages for the amount of 
money it would take to put the house in the condition 
in which it was represented and warranted. The meas- 
ure of damages pleaded by plaintiffs was not objected 
to by motion. The defendant denied generally and 
alleged further that plaintiffs purchased the house after 
personal inspections thereof and that they knew or 
should have known of the alleged defects. Defendant 
denied that plaintiffs were in anywise damaged. 

The state of the pleadings and the evidence adduced 
show that the case was tried on the measure of damages 
pleaded by the plaintiffs and submitted to the jury by 
the trial court. The defendant testified at one stage of 
the trial that the removal of the bricks would cause 
practically a full reconstruction of the house. No evi- 
dence was produced by either party as to the value of the 
house when it was sold and what its value would have 
been if it had been as represented. 

After the case was tried on the theory of the plain- 
tiffs and the measure of damages pleaded by them, the 
defendant offered an instruction requesting that the 
court submit the issue as to whether or not the house 
could be remedied with or without substantial recon- 
struction or material injury to the building. 

We think the issue is controlled by a line of cases 
holding that when a case is tried on a certain theory as 
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to the measure of damages, it is proper for the trial 
court to instruct on that theory, although such measure 
of damages may not be the correct one. In Welch v. 
Reeves, 142 Neb. 171, 5 N. W. 2d 275, a case similar in 
principle, this court said: “Did plaintiffs’ evidence sus- 
tain the damages recovered? The only evidence indicat- 
ing the value of the property is the purchase price. There 
is no evidence fixing the actual value of the property 
at the time of the conveyance. That it had a material 
value is certain. Neither is there evidence as to its 
value had it been as represented. However, it must be 
noted that plaintiffs pleaded their case on the theory 
that their damages were the amount of the cost of plac- 
ing the property in the condition in which it was repre- 
sented to be. Defendants did not challenge the suffi- 
ciency of the petition by demurrer, but rather joined issue 
with the plaintiffs on that theory of arriving at the dam- 
ages. * * * It has long been the rule of this court that, 
when a certain theory as to the measure of damages is 
relied upon by the parties in the trial court as the proper 
one, it will be adhered to on appeal whether it is cor- 
rect or not.” See, also, Haarberg v. Schneider, 174 Neb. 
334, 117 N. W. 2d 796; Baum v. County of Scotts Bluff, 
169 Neb. 816, 101 N. W. 2d 455. 

For the reasons stated, the judgment of the district 
court is affirmed. 

peREnaeD: 

MeEssmore, J., dissenting. 

I respectfully dissent from the nA jOEHY. opinion for 
the following reasons. 

The defendant predicates error on the part of the 
trial court in failing to instruct the jury on his theory 
of the case, and in failing to submit to the jury as a 
question of fact whether the alleged defects could be 
corrected and whether the correction of: such defects 
would result in material injury to or substantial recon- 
struction of the premises. 

The defendant tendered an instruction on his theory 
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of the measure of damages he deemed applicable to this 
case under the evidence adduced. 

The following are pertinent, relating to the measure 
of damages, whether it be a building contract or an 
agreement to purchase. 

The measure of damages proper in a case of this na- 
ture is twofold, as pointed out in the case of Jones v. 
Elliott, 172 Neb. 96, 108 N. W. 2d 742, wherein this court 
said, quoting from Graham v. Anderson, 121 Neb. 733, 
238 N. W. 362: “ ‘There is a generally accepted rule 
applicable to building contracts that, where defects in 
materials, construction or workmanship are remediable 
without materially injuring or reconstructing any sub- 
stantial portion of the building, the damage which the 
owner is entitled to recover is the expense of making 
the work conform to contractual requirements. See 
23 A. L. R. 1436; 65 A. L. R. 1298. This rule has been 
recognized in Library Board v. Ohlsen, 110 Neb. 146. * * * 

“<‘There is, however, another generally accepted rule 
to the effect that, where a contractor’s violations of a 
building contract result in defects which cannot be rem- 
edied without reconstruction of, or material injury to, a 
substantial portion of the building, the measure of the 
owner’s damages is the difference between its value 
when constructed and what its value would have been 
if built according to contract.’ ” 

The trial court, contrary to defendant’s requested in- 
struction No. 6, refused to submit to the jury the ques- 
tion of whether or not the defects, if any, could be 
remedied with or without substantial reconstruction or 
material injury to the building. This was a question for 
the jury to determine. If the jury determined as a mat- 
ter of fact that the defects could be remedied without 
substantial injury to or material reconstruction of a sub- 
stantial portion of the building, then the rule of dam- 
ages first set forth in Jones v. Elliott, supra, would apply. 
If, on the other hand, the jury determined as a matter 
of fact that the defects alleged and proved were of such 
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nature that correction of them would result in material 
injury to or reconstruction of a subsantial portion of the 
building, then the second rule set forth in Jones v. Elliott, 
supra, would apply. 

It is error for the court to give an instruction which 
assumes as established a disputed question of fact. It 
is for the jury alone to pass upon conflicting evidence. 
Willman v. Sandman, 101 Neb. 92, 162 N. W. 419. See, 
also, Howe v. Provident Loan & Investment Co., 130 
Neb. 469, 265 N. W. 255. 

In Springer v. Henthorn, 169 Neb. 578, 100 N. W. 2d 
521, this court said: “A jury should be fully and fairly 
informed as to the various items of damages which it 
should take into consideration in arriving at its verdict. 
In this respect it is the duty of the trial court to instruct 
as to the proper basis upon which damages are to be 
assessed for each such item.” 

The failure of the trial court to permit the jury to 
make a determination as to which measure of damages 
should be invoked deprived the defendant of a fair trial 
and constituted reversible error. I would reverse the 
judgment of the trial court and remand the cause for a 
new trial. 

I am authorized to state that Judge Yeager and Judge 
Brower concur in this dissent. 


GrEorcIANA M. Rose, ADMINISTRATRIX OF THE ESTATE OF 
NELLIE M. Hooper, DECEASED, APPELLANT, v. Mona K. 
Hooper, EXECUTRIX UNDER THE WILL oF GrorGE M. 
HOoPER, DECEASED, ET AL., APPELLEES. 

122 N. W. 2d 753 


Filed July 19, 1963. No. 35411. 


1. Building and Loan Associations: Statutes. Section 8-317, R. R. 
S. 1943, is intended for the protection of the building and loan 
association and, in addition thereto, fixes the property rights 
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of the persons named, unless a contrary intent affirmatively 
appears from the terms used in the stock certificate. 

2. : . This provision of the statute is in derogation 
of the common law and eliminates all legal refinements and 
technicalities growing out of judicial precedents determining the 
nature of the transactions therein described since the adoption 
of the act. 

8. Descent and Distribution. The Legislature has full power within 
constitutional limits to provide the manner of distribution of 
the estates of deceased persons and to define the method of 
creating the various types of estates in real and personal prop- 
erty. When such action is taken by clear and unambiguous 
language, this court is required to give effect thereto. 

4, Building and Loan Associations: Statutes. Section 8-317, R. R. 
S. 1948, clearly and without ambiguity provides that whenever 
certificates in a building and loan association are made to the 
joint account of two or more persons the shares represented 
thereby shall be payable to any one of them. 

5. Statutes. In the construction of a statute, effect must be given, 
if possible, to all its several parts. No sentence, clause, or word 
should be rejected as meaningless or superfluous if it can be 
avoided; but the subject of the enactment and the language em- 
ployed, in its plain, ordinary, and popular sense, should be taken 
into account in order to determine the legislative will. 

6. Building and Loan Associations: Joint Tenancy. The with- 
drawal by one joint owner of funds represented by certificates 
in a building and loan association payable to the joint account 
of two or more persons destroys the character of the joint 
ownership in the funds so withdrawn and property purchased 
therewith regardless of the consent of the other joint owners 
to the withdrawal and even though the funds are reinvested 
by the drawer in property owned by him alone or with others. 

7, Joint Tenancy. The case of Crowell v. Milligan, 157 Neb. 127, 
59 N. W. 2d 346, insofar as it conflicts with this opinion, is 
hereby overruled. 


Appeal from the district court for Dodge County: 
Roszert L. Fiory, Judge. Affirmed. 


Sidner, Lee, Gunderson & Svoboda, for appellant. 


Spear, Lamme & Simmons and Earl C. Fishbaugh, Jr., 
for appellees. 


Heard before WuiITE, C. J., CARTER, MEsSMORE, SPEN- 
CER, BOSLAUGH, and BRowER, JJ. 
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Brower, J. 

This is an action in equity by the plaintiff Gakier 
M. Rose, as administratrix of the estate of Nellie M. 
Hooper, deceased, to establish the right of said estate to 
$11,000 represented by paid-up certificates of stock in 
Nebraska State Savings and Loan Association, herein- 
after called the Association. The defendants and ap- 
pellees were said Association and Mona K. Hooper, ex- 
ecutrix of the estate of George M. Hooper, deceased, and 
Mona K. Hooper, individually. The Association filed 
an answer by way of interpleader admitting it had the 
funds represented by said certificates, copies of which 
were attached to the answer; alleging it had no interest 
in the ownership thereof; and requesting the court to 
make a determination of the ownership of the money 
represented thereby. The matters in controversy there- 
fore were between the plaintiff and the other defend- 
ants who will be designated as they were in the trial 
court throughout this opinion, except where it is neces- 
sary to name them. ; 

A trial was had and at the close of plaintiff’s evidence 
the defendants orally demurred to her evidence and 
moved that the petition be dismissed, which demurrer 
and motion were sustained by the trial court and judg- 
ment of dismissal was entered. 

Plaintiff timely filed a motion for new trial which was 
overruled by the trial court, whereupon she has brought 
the matter to this court by appeal. 

The plaintiff contends the trial court erred in sus- 
taining said demurrer and motion, and that the judgment 
is contrary to the law and the evidence. 

There is no substantial dispute concerning the facts 
involved herein. That the Association had the $11,000 
and was holding the same for the estate of George M. 
Hooper was alleged in plaintiff’s petition and admitted 
in the answer of defendants. John and Nellie M. Hooper 
were husband and wife. They lived at Ames, Dodge © 
County, Nebraska. During the years 1950 to and in- 
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cluding 1956, they invested funds from time to time 
in the Association and received paid-up certificates in 
the aggregate sum of $11,000. The deposits were made 
by John Hooper. All the certificates were made pay- 
able either to John Hooper or Nellie M. Hooper, or the 
survivor of either, or in some cases to Nellie M. Hooper 
or John Hooper, or the survivor of either. Stock appli- 
cations were made and filed in either instance, showing 
the accounts were jointly owned and that either of the 
payees could cash the same. Some of these were signed 
by both payees and some by John Hooper only. To what 
extent each owner contributed to the joint account does 
not appear though it is shown that Nellie M. Hooper 
had earnings of her own growing out of her employ- 
ment as postmistress at Ames. 

On April 24, 1957, John Hooper alone went to the As- 
sociation’s office at Fremont and surrendered all the cer- 
tificates and signed withdrawal receipts therefor. A 
check in the sum of $11,000 was made out to John Hooper 
but was not endorsed by him. The following notation 
was made thereon “Credited to the account of John 
Hooper or George Hooper, Cert. #36743 & +36744.” 
The investment or paid-up account of the Association 
was introduced in evidence which shows the issuance 
of the two certificates so numbered. The account was 
in the name of John Hooper or George M. Hooper or 
the survivor of either. The head bookkeeper testified 
the certificates so payable were issued, No. 36743 being 
for $10,000, and No. 36744 in the amount of $1,000. The 
account discloses that a certificate had previously been 
issued to them as payees with the same designation, it 
being No. 35768. 

George M. Hooper was the son of John Hooper and 
Nellie M. Hooper, and their only child. 

On February 7, 1959, John Hooper died leaving as his 
only heirs at law, his widow, Nellie M. Hooper, and his 

‘son George M. Hooper. He left a will leaving his wife a 
life estate in all his property and the remainder to his 
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son George M. Hooper. His son was named and ap- 
pointed executor. The inventory and appraisement 
therein disclosed his estate to be valued at $42,130. It 
did not include the $11,000 in certificates. 

On February 10, 1959, George Hooper was appointed 
conservator of Nellie Hooper. 

On August 8, 1960, George M. Hooper died and the 
defendant Mona K. Hooper, executrix, was appointed 
as such under his will and as such claims an interest in 
the certificates. 

On October 28, 1960, Nellie M. Hooper died and there- 
after the plaintiff Georgiana Rose, who is her sister, was 
appointed administratrix of her estate. She is the plain- 
tiff in this action. 

Semiannual dividends were paid by checks on the 
$11,000 joint account represented by the certificates 
issued in the name of John Hooper or George M. Hooper 
or the survivor on or about the last of June and Decem- 
ber of each year up to and including 1961. It was stipu- 
lated that the 1962 dividends would abide the determina- 
tion of this action. 

All dividend checks in the years 1957 and 1958 were 
payable to John Hooper or George Hooper and en- 
dorsed by John Hooper. Those of June 1959 were pay- 
able to George M. Hooper and were endorsed Geo. M. 
Hooper, John Hooper estate by Geo. M. Hooper, execu- 
tor. In December 1959, they were payable as in June 
and endorsed Geo. M. Hooper, executor. Those of June 
1960 were endorsed Geo. M. Hooper, conservator for 
Nellie M. Hooper. All subsequent checks were made 
payable to the George M. Hooper estate and were en- 
dorsed by Mona K. Hooper, executrix. 

The evidence in the case fails completely to throw 
any light on whether or not Nellie M. Hooper knew of 
the withdrawal of the funds by her husband or whether 
she approved or disapproved of John Hooper reinvest- 
ing the proceeds of the account represented by the cer- 
tificates in the joint names of himself and the only son 


650 NEBRASKA REPORTS [Vor. 175 


Rose v. Hooper 


of the two joint owners. Nor is anything shown as to 
what transpired between John Hooper or George M. 
Hooper, or George and his mother in regard thereto. 
There are allegations in the plaintiff’s petition by which 
fraud is attempted to be attributed to George M. Hooper, 
but the evidence is completely devoid of proof of fraud. 
It was alleged Nellie M. Hooper was incompetent at the 
time of the change of ownership of the certificates but 
no evidence of her incompetency was offered. 

Section 8-317, R. R. S. 1943, governing certificates in 
building and loan associations, provides in part as fol- 
lows: “Whenever any such certificates are made to the 
joint account of two or more persons, the shares repre- 
sented thereby shall be payable to any one of them or 
to the survivor or to any one of the survivors of them.” 

In discussing this statute this court in Tobas v. Mutual 
Building & Loan Assn., 147 Neb. 676, 24 N. W. 2d 870, 
laid down these rules: ‘The words, ‘Whenever any such 
certificates are made to the joint account of two or more 
persons, the account represented thereby shall be pay- 
able to the survivor,’ contained in section 8-317, R. S. 
1943, is intended for the protection of the building and 
loan association and, in addition thereto, fixes the prop- 
erty rights of the persons named, unless a contrary in- 
tent affirmatively appears from the terms used in the 
stock certificate. 

“This provision of the statute is in derogation of the 
common law and eliminates all legal refinements and 
technicalities growing out of judicial precedents de- 
termining the nature of the transactions therein de- 
scribed since the adoption of the act. 

“The Legislature has full power within constitutional 
limits to provide the manner of distribution of the es- 
tates of deceased persons and to define the method of 
creating the various types of estates in real and personal 
property. When such action is taken by clear and un- 
ambiguous language, this court is required to give effect 
thereto.” 
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In the discussion in that case the opinion calls atten- 
tion to the confusion, contradictions, and perplexing dis- 
tinctions in the judicial precedents that had existed be- 
fore the passage of this statute. Thereafter in the cited 
case the court says: “It seems to us that the Legislature 
has said when a building and loan association stock cer- 
tificate is made to the joint account of two or more per- 
sons, that irrespective of previous judicial pronounce- 
ments concerning consideration, gifts, trusts, testamen- 
tary dispositions, and the multitude of other legal propo- 
sitions contained in former cases on the subject, where 
one of the payees dies, the survivor or survivors are en- 
titled to the full title thereto as a matter of statutory 
law. In other words, by causing the stock certificate to 
be issued in the form mentioned in the statute, the re- 
sult therein set forth ipso facto obtains. If any other 
result is intended, the purchaser must manifest that in- 
tent by the language used.” The cited case refers to 
the prior cases of McConnell v. McCook Nat. Bank, 142 
Neb. 451, 6 N. W. 2d 599, and In re Estate of Johnson, 
116 Neb. 686, 218 N. W. 739, which construed a similar 
provision applicable to deposits in banks, section 8-167, 
R. R. S. 1943, where that statute was construed in a 
similar manner. 

The case of Tobas v. Mutual Building & Loan Assn., 
supra, involved the collection from the building and loan 
association of jointly owned certificates by the surviving 
joint owner. The several cases cited concerning joint 
bank accounts were deciding the same question. In the 
case now under consideration the original certificates 
payable to John Hooper or Nellie M. Hooper, or sur- 
vivor, had all been cashed by John and converted into 
certificates payable to John Hooper or George M. Hooper 
or survivor in the lifetime of Nellie M. Hooper. 

The case before us therefore relates to effect of the 
withdrawal of the account by one of two joint owners 
in the lifetime of them both and the reinvestment by the 
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drawer in property in which the other owner retains no 
interest. 

We are cited to a very few cases decided by this court 
which purport to throw any light upon this problem. 
In Crowell v. Milligan, 157 Neb. 127, 59 N. W. 2d 346, 
this court discussed section 8-167, R. R. S. 1943, govern- 
ing joint accounts in banks and apparently laid down 
these rules: “One of two joint owners of money, de- 
posited in a joint account payable to either or the sur- 
vivor, cannot divest the survivorship right in the joint- 
ly owned account by withdrawing the money and de- 
positing it in his individual account, without the knowl- 
edge and consent of the other. 

“Where one joint tenant without consent withdraws 
the whole or part of the fund of a joint bank account 
during the life of both tenants the joint tenancy is not 
destroyed, the proceeds retain the joint tenancy char- 
acter wherever they can be traced unless the character 
is changed by agreement of the parties and the deprived 
tenant can exercise his right of survivorship as to the 
entire fund which has retained the joint tenancy char- 
acter.” A reading of the cited case however shows that 
it involved neither joint accounts in banks nor build- 
ing and loan stock. The case dealt in part with certifi- 
cates for elevator stock and in mortgage bonds which 
obviously are not governed by either section 8-167 or 8- 
317, R. R. S. 1948. It also involved a credit account on 
the books of an elevator originally in the name of Milli- 
gan. This account had been changed by the order of the 
decedent Milligan on the books of the elevator, into a 
joint account payable to Milligan and another as joint 
owners with rights of survivorship. Thereafter Milligan 
gave directions to withdraw the money from the eleva- 
tor and place it in the bank account payable to Crowell, 
the president of the elevator as trustee, to be paid out 
upon Milligan’s order only. Therefore, a joint account 
in a bank was never involved in the cited case. It ap- 
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pears therefore to have been decided on general legal 
principles and not on the statute cited. 

The case of Whiteside v. Whiteside, 159 Neb. 362, 67 
N. W. 2d 141, was one where a husband drew money 
from a joint bank account in the names of himself and 
wife, and the survivor as joint owners. With the pro- 
ceeds withdrawn he bought cattle which were branded 
as his own and other property taken in his own name. 
This court there found the wife had full knowledge of 
the husband’s actions and had no interest in the prop- 
erty so purchased. 

In Nelson v. Rasmussen, 164 Neb. 274, 82 N. W. 2d 
418, this court found fraud exercised by a son on his 
mother by which he had her sign a statement making 
him a joint owner with right of survivorship as to her 
bank account when she supposed she was signing an au- 
thorization for him to draw checks thereon in her life- 
time. The court said in such a situation a resulting 
trust arose and the son was a constructive trustee of the 
account for the benefit of his mother’s estate after her 
death. The decision in the cited case turned on the 
creation of the joint account and the fraud of the one 
joint owner at its inception. 

The plaintiff in the case before us contends that the 
rules hitherto quoted in Crowell v. Milligan, supra, are 
applicable herein. The cited case is discussed both by 
the plaintiff and defendants. Moreover, plaintiff urges 
other rules to be adopted by us based on presumptions 
and holdings with respect to the burden of proof in such 
cases taken largely from decisions by courts of other 
jurisdictions. Some of these were based on the com- 
mon law in the absence of similar statutes such as our 
own, or from states where similar statutory provisions 
had been construed to relate to the liability of the bank 
or building and loan association only and not to involve 
. a law of property applicable to the depositors as well. 
Plaintiff also urges that certain endorsements on some 
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of the interest checks hitherto set out raise inferences 
favorable to her. 

The defendants in turn confront us with other pre- 
sumptions of law and rules concerning the burden of 
the proof urged as applicable to the present case under 
the issues raised by the pleadings. They maintain these 
are favorable to them and controlling herein. 

Both section 8-317, R. R. S. 1943, concerning jointly 
owned certificates in building and loan company shares, 
and section 8-167, R. R. S. 1943, governing such accounts 
in banks, have hitherto been repeatedly construed by this 
court to be a rule of property governing the rights of 
the depositors. 

Section 8-317, R. R. S. 1943, clearly and without am- 
biguity, provides that whenever certificates in a build- 
ing and loan association are made to the joint account of 
two or more persons the “shares represented thereby 
shall be payable to any one of them.” 

“ In the constructon of a statute, effect must be given, 
if possible, to all its several parts. No sentence, clause 
or word should be rejected as meaningless or superflu- 
ous, if it can be avoided; but the subject of the enact- 
ment and the language employed, in its plain, ordinary 
and popular sense, should be taken into account, in order 
to determine the legislative will.’” Pierce Co. v. Cen- 
tury Indemnity Co., 136 Neb. 78, 285 N. W.91. The stat- 
ute is clear and free from ambiguity, and concisely states 
that either owner of the certificates can withdraw the 
account. We see no reason to apply it as a rule of prop- 
erty in case of withdrawal by a surviving joint owner and 
refuse to give a literal interpretation to the statute in 
the case of a withdrawal made by any such owner in 
the lifetime of them both. 

Under the interpretation of this court holding that 
section 8-317, R. R. S. 1943, determines and governs the 
property rights of the joint owners, it follows that the 
withdrawal by one joint owner of funds represented by 
certificates in a building and loan association payable to 
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the joint account of two or more persons destroys the 
character of the joint ownership in the funds so with- 
drawn and property purchased therewith regardless of 
the consent of the other joint owners to the withdrawal 
and even though the funds are reinvested by the drawer 
in property owned by him alone or with others. 

The plaintiff herein contends such a rule will be the 
means of fraud and deceit on the part of such joint 
owners among themselves; that in many instances joint 
owners in such cases will be deprived of their property 
and life savings by action of the other owner; and that 
in certain instances this might follow cannot be denied, 
but the statute clearly provides that in such cases either 
joint owner may withdraw the funds. Persons are 
charged with knowledge of the statute. The depositors 
or investors choose their associates when they create 
such accounts and should bear the responsibility arising 
from their choice. Moreover, in many cases such as 
the situation now considered by us, the determination 
of the property rights by application of technical rules 
governing gifts, trusts, and presumptions arising from 
such cases would do little to establish the real intention 
of the joint owners and would in many cases thwart their 
real intent to as great an extent as the action of the 
owners under the statute. It is conceded by both plain- 
tiff and defendants in the present case that it is not 
known whether Nellie M. Hooper knew of the with- 
drawal of the funds from the joint account by her hus- 
band. Neither is it known whether she approved of the 
change of the account if she knew of it, or whether she 
disapproved. It seems that the statute was intended 
to fix the property rights of the joint owners in such 
cases and that the Legislature by enacting section 8-317, 
R. R. S. 1943, intended so to do as hitherto determined 
by this court in Tobas v. Mutual Building & Loan Assn., 
supra. 

Our decision in this case does not agree with the cita- 
tions of law herein quoted from Crowell v. Milligan, 
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supra, if they were meant to apply to joint certificates 
in building and loan associations or joint bank accounts. 
Therefore, the case of Crowell v. Milligan, supra, inso- 
far as it conflicts with this opinion, is hereby overruled. 

It follows that the judgment of the trial court hold- 
ing the accounts represented by the certificates pay- 
able to John Hooper or George M. Hooper became the 
property of the latter on the death of the other joint 
owner and are now a part of the estate of the survivor, 
George M. Hooper, was correct and should be and is 
affirmed. 

AFFIRMED. 
YEAGER, J., participating on briefs. 


LovuIs WEINER, APPELLANT, v. PAUL MORGAN ET AL., 
APPELLEES. 
122 N. W. 2d 871 


Filed July 19, 1968. No. 35475. 


1. Pleading. A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, rele- 
vant, material, and well pleaded; but it does not admit the 
pleader’s conclusions either of law or of fact. 

2. Judgments: Evidence. As a general rule, while the court will 
take judicial notice of its own records, it will not in one case 
take judicial notice of the record in another case; however, 
there are instances where cases may be so closely interwoven, 
or so clearly interdependent, as to permit a rule of judicial 
notice in one suit of the proceedings in another, and, in such an 
instance, the court will take notice of its records to the extent 
of ascertaining that the controversy involved in an appeal has 
already been considered by it on a previous occasion. 

3. Pleading. By section 25-854, R. R. S. 1943, it is provided that 
if a demurrer is sustained, the adverse party may amend, if 
the defect can be remedied by way of amendment, with or 
without costs, as the court in its discretion shall direct. 

Section 25-856, R. R. S. 1948, provides that either 

party to an action may be allowed, on notice, and on such terms 

as to costs as the court may prescribe, to file a supplemental 
petition, answer, or reply alleging facts material to the case, 
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occurring after the former petition, answer, or reply. 

The right to amend under the terms of these provisions 
of statute is not absolute, and before error can be predicated 
upon the refusal of the court to permit an amendment to a 
petition, after demurrer thereto is sustained, the record must 
show that under the circumstances the ruling was an abuse of 
discretion. 

6. Pleading: Appeal and Error. In a case where a demurrer to a 
petition is sustained, the plaintiff’s action is dismissed, and a 
motion for a new trial and rehearing is filed and ruled upon, 
the time for appeal begins to run from the date of the ruling 
on the motion for a new trial and rehearing. 


Appeal from the district court for Douglas County: 
DonaLp BropkKeEy, Judge. Affirmed. 


Alfred A. Fiedler, for appellant. 


Edward Shafton, Bernard E. Vinardi, Gross, Welch, 
Vinardi, Kauffman, Schatz & MacKenzie, Morsman, 
Maxwell, Fike & Sawtell, Wells, Martin, Lane, Baird & 
Pedersen, and Alexander McKie, Jr., for appellees. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLauGH, and Brower, JJ. 


YEAGER, J. 


This is an action by Louis Weiner, plaintiff and ap- 
pellant, against Paul Morgan; Bernard E. Vinardi; First 
National Bank of Omaha, a corporation; Omaha National 
Bank, a corporation; First West Side Bank, a corpora- 
tion; and United States National Bank, a corporation, 
defendants and appellees. It comes to this court on ap- 
peal by the plaintiff from an order of the district court 
sustaining demurrers by the defendants Morgan and 
Vinardi to a petition filed by the plaintiff, a judgment 
of dismissal of the action, and the overruling of a motion 
for new trial by the plaintiff. There were pleadings by 
the other named parties and rulings thereon, but these do 
not require mention herein since their rights and liabil- 
ities are subordinate to and dependent upon the ruling 
on the demurrers of Morgan and Vinardi. 
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Prior to the filing of the demurrers motions for sum- 
mary judgment were filed by the defendants Morgan 
and Vinardi, but they are of no concern on this appeal. 

By the petition filed herein it was alleged that on 
April 7, 1961, the district court for Douglas County, 
Nebraska, in an action pending in that court by Paul 
Morgan against Louis Weiner, entered a default judg- 
ment against Weiner for $12,430.84, which judgment 
was affirmed by this court on April 27, 1962. The action 
in the district court, as was also true in this court, was 
identified only by the docket number. The issue or 
issues presented for consideration and determination 
there have not been recited in the petition herein and 
neither have they been made a part thereof by reference. 

It is pointed out that in the petition herein there is 
no declaration that Paul Morgan was not entitled to a 
default judgment in that case. 

The true gist of the petition here is that there was an 
action by Paul Morgan against Louis Weiner for money 
growing out of an employment agreement, wherein the 
amount of recovery was in dispute; that Weiner being in 
default, a default judgment was entered and Morgan 
adduced evidence to prove the amount which he was 
entitled to recover; that the court determined that he 
was entitled to recover $12,430.84; that Paul Morgan, 
who is a defendant here, and Bernard E. Vinardi, who 
was attorney in that case and is a defendant in the 
case here, well knowing that Paul Morgan was not en- 
titled to the amount of the judgment rendered, to sus- 
tain the recovery, knowingly used false, fraudulent, and 
deceitful testimony; and that Weiner had no knowledge 
of this false testimony until it was written for the bill 
of exceptions. The petition does not so state but the 
reference is obviously to the preparation of the bill of 
exceptions in the appeal from the default judgment. 

It is nowhere pointed out by the petition herein that 
in that case this alleged fraud or perjury was called to 
the attention of the court or that any effort was made in 
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that proceeding to seek to have the judgment set aside 
on these grounds. 

As has been indicated the plaintiff does not seek by his 
petition to have the judgment vacated but only cor- 
rected as to amount. The request is: “That upon trial 
the Court take evidence as to the correct amount of said 
judgment and entered (sic) judgment accordingly.” 
There is nothing in the petition of the plaintiff declaring 
the amount which the plaintiff contends that the de- 
fendant Paul Morgan was entitled to receive in the 
other action from the plaintiff in this action. 

With the record in the state indicated the defendants 
Morgan and Vinardi filed the demurrers which have 
been mentioned. These were general demurrers. They 
contained grounds of special demurrer also, but these 
special grounds are of no significance in the determina- 
tion of the matter before the court at this time. A hear- 
ing was had and the demurrers were sustained, and at 
the same time the action as to all parties was dismissed. 
The order contained reference to and observations upon 
cther matters which are of no concern here. By the 
order the plaintiff was not accorded an opportunity to 
amend his petition. 

The plaintiff filed a motion for new trial. To the ex- 
tent necessary to refer to its contents herein it is asserted 
that the court erred in dismissing the action without 
affording the plaintiff an opportunity to amend his peti- 
tion. This contention of the plaintiff was asserted as 
ground for reversal on appeal to this court. The plaintiff 
urges that as of right he was entitled to an opportunity 
to amend his petition following the order sustaining the 
general demurrers thereto. 

The record here discloses no application for leave to 
amend the petition and nothing to indicate what, if any- 
thing, in an amended petition would have been materially 
different from what was contained in the original peti- 
tion. This subject will be considered further later 
herein. 
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As to the petition to which the demurrers were sus- 
tained, it must be said that it contains no allegations of 
ultimate fact the effect of which would defeat the right 
of recovery by the defendant herein, Paul Morgan, or 
the judgment which he obtained in the case of Morgan 
v. Weiner. There is of course a suggestion that the 
recovery was excessive. The petition and the prayer 
thereof amount to nothing more than conclusions and not 
factual declarations. 

There is no declaration in the petition that the plain- 
tiff was prevented by any act or acts of the defendants 
or any of them, or by improper action of the court, from 
appearing and defending against the claim of Paul 
Morgan, and in that action from testing the credibility 
of the evidence adduced in support of the judgment 
which was obtained. The claim of falsity is not factually 
declared, but is presented only by conclusion. 

In the light of these observations it becomes clear that 
the petition was subject to general demurrer on two 
grounds and that they were properly sustained. The 
first of the two was that it contained only conclusions 
of law and of fact. The controlling rule applicable is 
the following: “A general demurrer admits all allega- 
tions of fact in the pleading to which it is addressed, 
which are issuable, relevant, material, and well pleaded; 
but does not admit the pleader’s conclusions of law or 
fact.” Anschutz v. Central Nat. Bank, 173 Neb. 60, 112 
N. W. 2d 545. See, also, State ex rel. Beck v. Obbink, 
172 Neb. 242, 109 N. W. 2d 288; Prucha v. Department of 
Motor Vehicles, 172 Neb. 415, 110 N. W. 2d 75. 

The other ground of propriety in sustaining the gen- 
eral demurrers was based upon res judicata. This is 
dependent upon the general rule that while a court will 
take judicial notice of its own records, it will not in one 
case take judicial notice of the record in another case. 
However, there are instances where cases may be so 
closely interwoven, or so clearly interdependent, as to 
permit a rule of judicial notice in one suit of the pro- 
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ceedings in another, and the court will take notice of its 
records to the extent of knowing that the controversy 
involved in an appeal has already been considered by 
it on a previous occasion. See, Witzenburg v. State, 140 
Neb. 171, 299 N. W. 533; Anderson v. Anderson, 155 Neb. 
1, 50 N. W. 2d 224. 

Examination of the petition in the case here discloses 
that the attempted declaration of a cause of action in 
it was but conclusions as to the facts which had been 
presented to and adjudicated adversely to the plaintiff 
herein in the other action. Specifically in the other case 
the question of the truth or falsity of the evidence which 
it is sought to examine in this case was, in the very 
nature of things, judicially examined and the adjudica- 
tion thereon was adverse to the plaintiff in the present 
case. Thus it becomes clear that reference by the court 
in this case to the former case was proper which refer- 
ence demonstrated that the judgment was res judicata 
here, and accordingly on that ground the general de- 
murrers were properly sustained. 

Notwithstanding the demurrable character of the peti- 
tion the plaintiff urges that in any event he had an 
absolute right to amend and it was reversible error to 
deny this right. This contention cannot be sustained. 

Section 25-854, R. R. S. 1943, provides: “If the de- 
murrer be sustained, the adverse party may amend, if the 
defect can be remedied by way of amendment, with or 
without costs, as the court in its discretion shall direct.’ 

Section 25-856, R. R. S. 1943, provides: “Either party 
may be allowed, on notice, and on such terms as to 
costs as the court may prescribe, to file a supplemental 
petition, answer or reply alleging facts material to the 
case, occurring after the former petition, answer or 
reply.” 

As to these sections, the terms do not declare an ab- 
solute right of amendment. The case of Coverdale & 
Colpitts v. Dakota County, 144 Neb. 166, 12 N. W. 2d 
764, makes it clear, particularly as to section 25-354, 
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R. R. S. 1943, that the right is one which is subject to 
control by the sound discretion of the court by the fol- 
lowing: “Before error can be predicated upon the re- 
fusal of the court to permit an amendment to a petition, 
after demurrer thereto is sustained, the record must 
show that under the circumstances the ruling of the court 
was an abuse of discretion.” 

In this case the first request for leave to amend was 
contained in the motion for new trial and for rehearing 
after judgment. No showing the effect of which was to 
assert that facts would or could be pleaded which would 
render the petition invulnerable to a demurrer was 
ever made. In view of this it may not well be said the 
failure to permit an amendment of the petition amounted 
to an abuse of discretion. 

One other matter, it appears, should be mentioned 
although, in the light of the decision herein, it has no 
controlling significance. The defendants contend that 
this court is without jurisdiction to consider the appeal 
for the reason that within the meaning of section 25- 
1912, R. S. Supp., 1961, the notice of appeal was not 
given in time. This provision requires that notice shall 
be given within 1 month from the date of the order 
appealed from. 

The judgment was entered December 7, 1962. Mo- 
tion for new trial was filed the same day. On January 
21, 1963, the motion for new trial was overruled. Notice 
of appeal was given on January 23, 1963. The defendants 
contend that the plaintiff had only 1 month from De- 
cember 7, 1962, within which to give notice of appeal. 
The theory is that the order of dismissal was based upon 
The theory of law and not of fact, hence the time for 
giving of notice began to run from the date the order 
of dismissal was rendered and not the date of the ruling 
on the motion for new trial. 

This contention of the defendants is without merit. 
The correct rule is stated as follows: “When a demurrer 
to a petition is sustained, the plaintifi’s action dismissed, 
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and a motion for a new trial and rehearing is filed, in 
the event it is ruled upon, then under section 25-1912, 
R. R. S. 1943 (now section 25-1912, R. S. Supp., 1961), 
the time for appeal begins to run from the date of the 
ruling on the motion for a new trial and rehearing.” 
Brasier v. Cribbett, 166 Neb. 145, 88 N. W. 2d 235. See, 
also, McGerr v. Marsh, 148 Neb. 50, 26 N. W. 2d 374. 

There is a voluminous record in this case in which 
numerous matters are referred to which it is concluded 
have no bearing upon the matter properly before the 
court for consideration, which is the sufficiency of the 
plaintiff’s petition, hence they are not discussed. 

In the light of what is said herein the judgment of 
the district court sustaining the demurrers of the de- 
fendants and dismissing the action is affirmed. 

AFFIRMED. 


Mary ALICE RADER, APPELLEE, V. EARLE M. Burnett, Sr., 
DOING BUSINESS AS BURNETT’S HOME TRAILER SALES, ET AL., 
APPELLANTS, IMPLEADED WITH DRIVE-IN REaLTty Company, 
A NEBRASKA CORPORATION, ET AL., APPELLEES. 
122 N. W. 2d 747 


Filed July 26, 1963. No. 35292. 


1. Usury. The defense of usury is personal to a borrower and 
is available only to the borrower himself and to those in legal 
privity to him. 

A mere purchaser of the equity of redemption, being 

neither surety nor privy, cannot avail himself of the usurious 

contract of his grantor to which he is a stranger and plead 
usury in such contract. 

This is true whether the statutes declare the contract 

void in whole or only to the extent of the usury. 

The rule of legal privity embraces the heirs, legal 

representatives, and devisees of the borrower or debtor and 

those who stand in relation of sureties, guarantors, or accom- 
modation endorsers, with respect to the tainted transaction. 

A cause of action on a usurious contract is not assign- 

able to a stranger to the transaction. 
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Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Reversed and dismissed. 


Wilson & Barlow and John R. Doyle, for appellants. 
Barney, Carter & Buchholz, for appellee Rader. 


Heard before Simmons, C. J., MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 

This is an action brought in the district court for Lan- 
caster County, Nebraska, by Mary Alice Rader, herein- 
after referred to as plaintiff, against Earle M. Burnett, 
Sr., hereinafter referred to as Burnett, the Michigan 
National Bank, a Michigan corporation organized under 
the laws of the United States, hereinafter referred to 
as bank, Drive-In Realty Company, a Nebraska corpora- 
tion, and Earle M. Burnett, Jr., defendants. 

The purpose of the action is to declare a conditional 
sales contract on a house trailer null and void as usurious 
and in violation of the Nebraska Installment Loan Act, 
and for an accounting for all sums paid on the contract. 
The trial court dismissed the action as to the defendants 
Drive-In Realty Company and Earle M. Burnett, Jr., and 
found generally for the plaintiff. It entered judgment 
in favor of the plaintiff against Burnett and the bank 
for $4,340.78, interest in the amount of $771.58, and costs. 
The defendants, Burnett and the bank, have perfected 
their appeal to this court. 

The house trailer in question was purchased by Dale 
L. Hobbs and Edythe Hobbs, husband and wife, herein- 
after referred to as Hobbs, on a conditional sales con- 
tract dated March 4, 1958, from Burnett’s Home Trailer 
Sales. The statement of the transaction in the contract 
is as follows: 

“A Cash Selling Price (Including 
Taxes, etc.) $4,400.00 
B_ Insurance 267.50 $4,667.50 
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C Down Payment: 


Cash $1,107.50 

Trade-in Allowance Nil. $1,107.50 
D Unpaid Balance of Purchase Price $3,560.00 
E Finance Charge $1,068.00 
F Deferred Balance $4,628.00” 


On the same date, the Hobbs signed a statement that 
they had been quoted a cash price and a deferred pay- 
ment price, and that they rejected the cash price and 
chose to purchase by deferred payments. The condi- 
tional sales contract provided for payments of $77.13 per 
month for 60 months. 

Subsequent to the sale, the contract was assigned to 
the defendant bank. Under date of March 4, 1958, the 
Hobbs executed a power of attorney, appointing any 
officer or employee of Burnett’s Home Trailer Sales, 
Tad’s Home Trailer Sales, or the Drive-In Realty Com- 
pany, their attorney-in-fact, authorizing them to ex- 
ecute any papers relating to the transaction and to sign, 
endorse, or transfer the certificate of title. Five pay- 
ments of $77.13 were made on the contract signed by 
Hobbs. 

Plaintiff testified that she inspected the trailer on 
the Drive-In Realty Company trailer lot in May 1958, 
and was quoted a price of $3,900. An application to 
purchase, dated May 24, 1958, was signed by her, but 
nothing came of that transaction. On July 31, 1958, 
plaintiff and her former husband signed an application to 
purchase the trailer for $4,628, which provided for $200 
down, and showed a balance of $4,428 to be financed. 
The trailer was then delivered to her. 

Plaintiff did not know the Hobbs and had never met 
them, but she was told that she was taking over their 
contract. Subsequent to the delivery of the trailer, and 
on the 23rd of August 1958, plaintiff and her former 
husband acknowledged the execution and delivery of 
an assumption agreement, dated August 15, 1958, and 
signed by them. It was also signed by the Hobbs, by 
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Burnett, their attorney-in-fact, Burnett’s Home Trailer 
Sales, and the bank. The testimony is not too clear, 
but would seem to indicate that at the time of the ex- 
ecution of this assumption agreement, plaintiff was pres- 
ent with her then attorney. 

The assumption agreement described the house trailer; 
stated the purchase was made by conditional sales con- 
tract; and that the contract and all rights and interest 
therein were owned by the bank and that there was 
due thereon $4,242.35 (rather than $4,428 as specified 
in plaintiff’s agreement to purchase), payable by 54 
payments of $77.13 and a final installment for the bal- 
ance, with the first payment due on September 20, 1958. 
It provided that the original purchasers sold and trans- 
ferred their rights and interest in the trailer and the 
conditional sales contract to the plaintiff as a new pur- 
chaser. The bank agreed to the assignment and to the 
release of the Hobbs, the original purchasers. 

Plaintiff made the September and the October pay- 
ments. No payment was made in November, and this 
action was filed by her on December 1, 1958. The 
trailer was repossessed by an agent of the bank on 
January 14, 1959, and plaintiff had not seen it since 
January 15, 1959, at which time it was on the Drive-In 
Realty Company trailer lot. The trailer was subse- 
quently sold by the defendants to another purchaser. 
The trial court found the contract to be usurious and 
that the trailer was converted by the bank through its 
agent on January 14, 1959, and that its value on that 
date was $3,800. 

The bank filed a special appearance herein and at- 
tempted to preserve its special appearance throughout. 
The defendants allege several assignments of error, in- 
cluding the question of venue, the validity of the trans- 
action as a valid time sale, and the question of the right 
of the plaintiff to allege the defense of usury. For the 
purpose of this opinion, we assume the illegality of the 
conditional sales contract and will discuss only this 
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last point. The defendant bank’s assignments of error 
on this point are as follows: “4. The trial court erred 
in finding and concluding that plaintiff had acquired 
more than the original purchasers’ equity of redemp- 
tion to the house trailer in question. 

“5, The trial court erred in finding and eoricluding 
that the plaintiff was in legal privity with the original 
purchasers of the house trailer in question, and thereby 
had available to her the assertion that the transaction 
between the seller and the original purchasers was 
usurious.” 

The defendants insist that the defense of usury is 
personal to a borrower and is available only to the bor- 
rower himself and to those in legal privity with him. 
This is the general rule. See 91 C. J. S., Usury, § 125, 
p. 713. Plaintiff concedes this is a correct statement of 
the law, but that it has no application to the facts in 
this case. It is her contention that her right exists by 
contract and not by operation of law. She concedes 
that she is not standing in privity to the Hobbs as privity 
is defined, because her status arises by contract. 

There are several Nebraska cases on the point urged 
by the defendants. One of the earliest is that of Cheney 
v. Dunlap, 27 Neb. 401, 43 N. W. 178, 5 L. R. A. 465, 
which involved five promissory notes secured by a real 
estate mortgage. The notes were sold without recourse; 
the holder died; and the original payee, his executor, 
brought an action to foreclose the mortgage because of 
the nonpayment of the notes. The then owner of the 
land and his predecessor in interest, who was a pur- 
chaser from the original mortgagor, pleaded the usurious 
nature of the original transaction. We said: ‘The plea 
of usury as a defense is personal to the borrower and 
his sureties and privies.” We also held: “A mere pur- 
chaser of the equity of redemption, being neither surety 
nor privy, cannot avail himself of the usurious con- 
tract of his grantor to which he is a stranger and plead 
usury in such contract.” 
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The case of Building & Loan Assn. of Dakota v. 
Walker, 59 Neb. 456, 81 N. W. 308, is a little more ana- 
logous to the instant situation. It involved the fore- 
closure of a real estate mortgage given by one Fugate 
to the plaintiff to secure a promissory note. The defend- 
ants Walker purchased the mortgaged premises and as- 
sumed and agreed to pay the indebtedness secured by 
the mortgage. The Walkers, to deféat the foreclosure 
of the mortgage, pleaded the usurious nature of the 
transaction between the plaintiff and Fugate, their 
grantor. We said: “The defense of usury was not avail- 
able to the defendants, since they were not parties to the 
loan, but merely purchased the mortgaged premises and 
assumed and agreed to pay the debt, which fact did not 
permit them to assail the contract on the ground that it 
was tainted with the vice of usury. See Cheney v. Dun- 
lap, 27 Nebr., 401; Morling v. Bronson, 37 Nebr., 608; Mc- 
Knight v. Phelps, 27 Nebr., 858.” 

In the later case to foreclose a mortgage, which in- 
volved a junior mortgage taken subject to the mortgage 
in question, we held: “The defense of usury is per- 
sonal to the debtor, and may not be successfully pleaded 
by the holder of a junior mortgage expressly taken sub- 
ject to the mortgage to which the defense is sought to 
be applied.” First State Bank v. Niklasson, 116 Neb. 
713, 218 N. W. 744. 

The most recent case touching on who is privy to a 
party to a usurious transaction is Commonwealth Trailer 
Sales, Inc. v. Bradt, 166 Neb. 1, 87 N. W. 2d 705, 70 A. 
L. R. 2d 1397. This case does not involve the purchaser 
of an equity of redemption but rather attaching credi- 
tors. Like the instant case, it involved a house trailer, 
except that a chattel mortgage rather than a conditional 
sales contract was involved. The attaching creditors had 
secured judgments against the mortgagor. For the pur- 
pose of a decision in that case, we assumed the violation 
of the restrictive provisions of the Installment Loan Act 
in the giving of the chattel mortgage. We said: 
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“The general rule is that the defense of usury is for 
the benefit of the borrower and is personal to him. 
See, 91 C. J. S., Usury, § 71, p. 648; 55 Am. Jur., Usury, 
§ 121, p. 409. 

“As stated in 91 C. J. S., Usury, § 71, p. 648: ‘Since 
usury laws are enacted for the protection of needy bor- 
rowers, and not to punish extortion in money lenders, 
the defense of usury is purely personal to the borrower, 
or those in privity with him, as discussed infra § 126, 
such as the debtor’s sureties, guarantors, heirs, devisees, 
and personal representatives. This is true whether the 
statutes declare the contract void in whole or only to 
the extent of the usury, or whether a penalty is given 
for the taking. In order to question the validity of a 
usurious contract, the right must be based on the orig- 
inal debtor’s right.’” (Italics supplied.) 

In that case we also said: ‘‘We have often held that a 
purchaser of the equity of redemption cannot avail him- 
self of the usurius (sic) contract of his grantor. See, 
Cheney v. Dunlap, supra; Male v. Wink, 61 Neb. 748, 
86 N. W. 472; Bolen v. Wright, 89 Neb. 116, 131 N. W. 
185. As stated in Bolen v. Wright, supra: ‘In support of 
this claim defendants have cited a number of cases, com- 
mencing with Cheney v. Dunlap, 27 Neb. 401, and end- 
ing with People’s Building, Loan & Savings Ass’n v. 
Pickard, 2 Neb. (Unof.) 144. From an examination of 
those cases, it appears that the controlling point in each 
of them was that the person seeking to interpose the 
plea of usury was a stranger to the usurious contract, 
and it was held: “A mere purchaser of the equity of re- 
demption, being neither surety nor privy, cannot avail 
himself of the usurious contract of his grantor to which 
he is a stranger and plead usury in such contract.” 
Cheney v. Dunlap, supra.’ The same is true of our 
holding in a case wherein a subsequent lienholder to a 
mortgage loan that was usurious sought to raise this 
issue. See First State Bank v. Niklasson, 116 Neb. 713, 
218 N. W. 744. As therein stated: ‘The further conten- 
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tion of defendant that the note and mortgage of St. 
Edward bank was usurious cannot be sustained, for 
the reason that the defense of usury is personal to the 
debtor, his privies and sureties.’ In view of these, and 
other holdings of this court, we do not think the sheriff 
is in a position to raise the defense of usury. See, also, 
Fenby v. Hunt, 53 Wash, 127, 101 P. 492; Halsey v. 
Winant, 258 N. Y. 512, 180 N. E. 253. We think, as 
stated in 55 Am. Jur., Usury, § 122, p. 410, that: “The rule 
embraces the heirs, legal representatives, and devisees 
of the borrower or debtor and those who stand in the 
relation of sureties, guarantors, or accommodation in- 
dorsers, with respect to the tainted obligation.’ ” 

Plaintiff does not dispute the correctness of the prin- 
ciple of law enunciated in the cases cited above. She 
does assert, however, that they are not applicable be- 
cause she is not a mere purchaser of an equity of re- 
demption, but that by contract she has been substituted 
for the original conditional sales purchaser. It is her 
position that she paid $200 cash for the interest of the 
Hobbs in addition to assuming the balance due on the 
contract, and that this action is merely to enforce the 
right she obtained by contract. It is true the agreement 
recites that the Hobbs sold, assigned, and transferred 
all their right, title, and interest in the trailer and in 
the contract to the plaintiff. 

The provisions covering the agreement of the plain- 
tiff are as follows: “Undersigned new purchaser, in 
consideration of such assignment and of the agreements 
of the parties, assumes and agrees to pay the above sum 
in the manner provided in such contract and to perform 
all other agreements, covenants, obligations and condi- 
tions thereof and of the promissory note executed in 
connection therewith, and, if so requested by the Bank, 
to execute a new promissory note as evidence, but not 
as payment, of the obligation hereunder assumed. 

“Undersigned new purchaser acknowledges receipt of 
a true and complete copy of the original conditional sale 
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contract, all of the terms,. conditions, statements and 
-provisions of which (except as herein expressly modi- 
fied) are incorporated herein by reference with the 
same force and effect in all respects as if the same were 
here again set forth in full and in the same form, that he 
has read and knows the contents thereof, and agrees 
to be bound thereby to the same extent as if he had been 
the original purchaser and had properly executed the 
original instruments. 

“Undersigned new purchaser acknowledges that the 
Title to said trailer has been transferred to him and 
that he has made proper application for title (or the 
equivalent thereof recognized by the state in which this 
agreement is made) in his own name. He further ac- 
knowledges that the trailer is in his possession.” 

It is to be noted that the original contract was sub- 
ject to express modification in the assumption agree- 
ment, and that only those terms, conditions, statements, 
and provisions of the conditional sales contract which 
were not modified were incorporated into the assump- 
tion agreement. The terms of the conditional sales con- 
tract gave the statement of the transaction described 
heretofore and then provided for 60 equal installments 
of $77.13. Although plaintiff’s application to purchase 
provided for a balance of $4,428 to be financed, the as- 
sumption agreement provides for the payment of 
$4,242.35, in 54 installments of $77.13, and a final in- 
stallment of the remaining balance, with the next pay- 
ment due and payable September 20, 1958. The $4,242.35 
is the “above sum” referred to in the portion of the agree- 
ment set out above. It would seem that this would be 
a modification of that portion of the conditional sales 
contract. There is nothing in any of the other provisions 
set out which could be construed to assign any rights 
the Hobbs might have had based on the assertion of the 
illegality of the contract. 

Plaintiff insists that she paid valuable consideration 
for the assignment of the cause of action for usury. 
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What did the plaintiff receive for her $200 if she did not 
receive an assignment of the cause of action? The Hobbs 
had paid $1,107.50 cash and made five payments of $77.13 
each. In addition to any equity in this $1,493.15, she 
received the trailer and the right to pay out the con- 
tract for a small down payment, rather than financing 
the balance of $4,428 in her application to purchase. 

Assuming, however, that the assumption agreement 
constitutes an assignment of any cause of action the 
Hobbs might have had for usury, plaintiff cites no au- 
thority to support the assignability of such a cause of 
action. There clearly is none in this jurisdiction. Our 
problem then is whether or not a cause of action for 
usury is assignable to a stranger to the transaction who 
is not a surety or in privity with the borrower. The de- 
cisions of other jurisdictions are not harmonious and 
are affected by statutes, the bases of the rights of action 
of original borrowers, and public policy of different 
states, so they are of little help to us. An examination, 
however, of the few cases we have found in other juris- 
dictions sustaining such assignability indicates that ex- 
cept for partnership cases, they cover situations already 
excluded in this jurisdiction, such as the assumption and 
agreement to pay a mortgage. We have found no cases 
involving an assumption agreement of a conditional 
sales contract, nor have any been called to our atten- 
tion. We do not perceive any actual distinction between 
the assumption of the payment of the balance due on 
a usurious conditional sales contract, and the assump- 
tion and agreement to pay a real estate mortgage secur- 
ing a usurious transaction, which is the situation in- 
volved in Building & Loan Assn. of Dakota v. Walker, 
59 Neb. 456, 81 N. W. 308. The distinction, if any ex- 
ists, is more fanciful than real. 

If, as suggested by our cases, the purpose of the 
usury acts is to protect the necessitous borrower or his 
privies in blood or estate and not to punish the lender, 
how may we justify the assignability of a cause of ac- 


VoL. 175] JANUARY TERM, 1963 673 
Glass v. Nebraska State Bank 


tion for usury to a stranger or one merely seeking a 
windfall? The answer is apparent in this case. Here, the 
plaintiff, for an investment of $355, lived in a trailer 
house for more than 5 months, and then secured a judg- 
ment for $5,112.36. This will in no way benefit the 
original borrower, or in any way protect those intended 
to be protected by the law. We see no reason to de- 
part from the law established by the import of our pre- 
vious decisions, and hold that a cause of action on a 
usurious contract is not assignable to a stranger to the 
transaction. 

For the reasons given, we reverse the judgment of the 
trial court and dismiss the action at the cost of the 
plaintiff. 

REVERSED AND DISMISSED. 

Stmmons, C. J., not participating. 

Messmore, J., dissenting. 


Oris GLASS, DOING BUSINESS AS GLAss LAND COMPANY, 
APPELLANT, v. NEBRASKA STATE BANK, A CORPORATION, 


APPELLEE. 
122 N. W. 2d 882 


Filed July 26, 1963. No. 35401. 


1. Banks and Banking. The presumption is that a bank deposit 
made in the usual course of business is a general deposit and 
not a special or trust deposit. 

A bank in paying out the funds from a general de- 
posit must comply with its agreement with the depositor, and 
the signature upon which a depositor is to be bound and the 
bank is to be authorized to disburse the money in a general de- 
posit is whatever authorization that the bank and the depositor 
agree upon. 

3. Contracts. When writings show, upon inspection, a complete 
legal obligation, without any uncertainty or ambiguity as to 
the object and extent of the engagement, it is conclusively pre- 
sumed that the whole agreement of the parties was included in 
the writings. 

4. Contracts: Evidence. Parol evidence of prior or contempora- 
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neous oral agreement may not be introduced to vary, alter, or 

contradict the clear and unambiguous terms of a written con- 

tract or agreement. 

Preliminary negotiations, conversations, or 
oral understandings are merged in a written contract or agree- 
ment. 

_6. Banks and Banking: Trusts. The burden of proof that a de- 
posit is for a special purpose or of a trust nature devolves on 
the party who claims that it is impressed with such character. 

7. Banks and Banking. The burden of proving that a trust or 
special deposit exists must be made by clear and satisfactory 
evidence. 


A bank may not attempt to pass on the rights of an 
adverse claimant to the fund deposited, as against a general 
deposit, and if it pays such funds out without authorization ac- 
cording to the terms of the deposit, it becomes responsible for 
the amount so paid to the depositor. 


Appeal from the district court for Dakota County: 
Joun E. Newton, Judge. Reversed and remanded with 
directions. 


Mark J. Ryan, Theodore J. Donley, and Harold Dwyer, 
for appellant. ° 


Leamer & Graham and Don A. Fitch, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


Waite, C. J. 


This is an action by the plaintiff against the defendant 
bank for the recovery of $4,238.82, part of the bank de- 
posit made in the defendant bank by the plaintiff. After 
‘trial, the court entered judgment for the defendant bank 
and the plaintiff appeals. The sole question involved 
in this case is whether the bank was legally authorized 
to debit the plaintiff’s account with two checks. The 
two checks were drawn by another party, Francis L. 
Sherlock, against his own account and in which account 
there were insufficient funds to pay said checks in the 
amounts of $2,184.59 and $2,054.23. The question may 
be otherwise stated generally as to whether the deposit 
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of the plaintiff in the defendant bank was a general 
deposit or whether it was a deposit for the special pur- 
pose of paying these two checks and to be considered 
as a trust deposit. 

From an examination of the evidence in this case, the 
following facts appear: On August 18, 1960, the plain- 
tiff opened an account with the defendant Nebraska 
State Bank in the name of Glass Land Company by Oris 
Glass, a trade name under which the plaintiff did busi- 
ness. This account was opened by the deposit of a 
check in the sum of $4,500 executed by Eugene Russell, 
president of The Paddock, Inc. It was payable to Francis 
L. Sherlock and Glass Land Company and bore a nota- 
tion in the lower left-hand corner, “Escrow account on 
Sherlock Farm & Bar.” This check was unrestrictedly 
endorsed by the payee, Francis L. Sherlock, and de- 
livered to the plaintiff. There is dispute in the evidence, 
which will be discussed later, as to what happened on 
August 17, 1960, in an alleged conversation between 
‘Russell, the plaintiff, and the bank teller, James G. 
Melvin. On August 18, 1960, the plaintiff came to the 
bank to make a deposit of the check, and the transaction 
was handled on behalf of the bank by James G. Melvin, 
a teller. This transaction was in the customary form 
in making a general deposit. Melvin made out a deposit 
slip which was introduced in evidence as exhibit 1. This 
deposit slip was in the usual form without any special 
notations. At the same time, the plaintiff was also 
given an account number in the usual form for a general 
account in the bank. A signature card was completed 
and executed. The signature card is on a printed form 
and captioned, “Signature Card,” and immediately be- 
neath this appears the notation, “A - Checking Ac- 
count - Individual.” Following the filling in of the 
name of the depositor, this signature card contains a 
‘number of detailed printed stipulations and agreements 
to which the depositor agrees by making a deposit. The 
details of these recitals on the signature card are not 
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pertinent here except to demonstrate the nature of the 
instrument and the intentions of the parties in making 
it. Beneath the printed stipulation or agreement appear 
the words, “Authorized Signature,” followed by the 
handwritten words, “Glass Land Co. By Oris Glass.” 
The rest of this signature card contains the address and 
the date of August 18, 1960. 

On the following day, August 19, 1960, two checks 
drawn by Francis L. Sherlock against his own indivi- 
dual account, one in the sum of $2,184.59 and the other 
in the sum of $2,054.23, were debited by Melvin, a teller, 
against the account of the plaintiff and transferred to 
the Sherlock account. There were insufficient funds 
in the Sherlock account to pay the checks. It is undis- 
puted that there was no written check or written author- 
ization for this debiting or for a transfer transaction. 
Both of the Sherlock checks referred to above were in 
the bank in the usual course of business on the morning 
of August 18, 1960, and were there before the plaintiff's 
account was opened on that same date. Sherlock is not 
a party to the case; and he was not called nor did he 
testify at all. 

We go now to the defendant’s evidence. It is all oral 
in nature and consists of an attempt to show that the 
deposit made by Glass was for a special purpose, that 
the money deposited was for a trust deposit, and that 
the bank was authorized and directed to debit the money 
in the plaintiff's account to the Sherlock account. 
Sherlock did not testify, but it is undisputed that there 
were insufficient funds in Sherlock’s account to cover 
the two checks written by him. The defendant’s testi- 
mony, in substance, is that on the afternoon before the 
deposit was made, August 17, 1960, an oral conversation 
was had between Eugene Russell, the maker of the de- 
posited check, the plaintiff, and Melvin. Melvin, the 
teller, testified that Glass and Russell asked him if there 
was some way they could open up an escrow account 
to take care of the checks of Francis L. Sherlock. He 
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testified that after informing them that the opening of 
such an account was possible, the plaintiff and Russell 
told him that they would make a deposit for that pur- 
pose. Russell, Sherlock, and the plaintiff had been en- 
gaged in a transaction involving the sale of real estate, 
the details of which are not pertinent here except that 
the sale and the transaction contemplated by the parties 
was never consummated. Melvin testified that the 
plaintiff left his telephone number with him with in- 
structions that as soon as checks from Sherlock came 
into the bank that he was to notify the plaintiff. Melvin 
then testified, in substance, that after August 18, 1960, 
he telephoned the plaintiff and received oral author- 
ization from him to transfer money from the new account 
that had been opened on August 18, 1960, to cover the 
checks of Sherlock. Melvin transferred from Glass’ 
account to Sherlock’s account an amount sufficient to 
cover the two insufficient fund checks of Sherlock. 
Glass categorically denies all of this testimony, and 
testified that he was not even in the bank on August 
17, 1960, the date of the claimed oral conversation es- 
tablishing the special deposit. He further denies having 
had any telephone or oral conversation with Melvin 
subsequent to the deposit. 

The evidence here shows that this was a general de- 
posit. The presumption is that a deposit is general and 
not special. When Glass deposited the money, as be- 
tween Glass and the bank, it ceased to be the money of 
the depositor and became the money of the bank to 
which the depositor became a creditor of the bank to 
the extent thereof. Nichols v. State, 46 Neb. 715, 65 
N. W. 774; Board of County Commissioners of Seward 
County v. Cattle, 14 Neb. 144, 15 N. W. 337; State ex 
rel, Davis v. Farmers & Merchants Bank, 114 Neb. 378, 
207 N. W. 666. In this case, what was the nature of the 
contract of deposit between the plaintiff and the bank? 
A bank is authorized to pay only to the person desig- 
nated according to the terms of the contract. A bank, 
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in paying out the funds from a general deposit, must 
comply with its agreement with the depositor. The 
signature upon which a depositor is to be bound and 
the bank is to be authorized to disburse the money in 
a general deposit and charge his account therefor may 
be whatever authorization that the bank and the de- 
positor agree upon. Federal Land Bank of Omaha v. 
Omaha National Bank, 118 Neb. 489, 225 N. W. 471; 7 
Am. Jur., Banks, § 506, p. 360. A deposit slip, signed 
by the plaintiff depositor, acceptance of the check, issu- 
ance of a signature card, and the signature by the plain- 
tiff depositor to the signature card specifying only one 
authorized signature for withdrawal, issuance of the 
general account card, and crediting on the bank books 
of ‘the deposit generally clearly constituted a written 
agreement and contract between the bank and the plain- 
tiff depositor not susceptible to any misinterpretation, 
ambiguity, or indefiniteness. That it expressed the in- 
tention of the parties with relation to the nature of 
the deposit, outside of the presumption applicable, there 
could be little question under the evidence here pre- 
sented. ae 
Despite the complete and unambigous terms of this 
transaction and the reduction of the agreements with 
reference to the deposit in a clearly understandable 
form used in the usual course of business, the defendant 
contends that this deposit was for a special purpose. It 
introduced: evidence, to which there was objection, to 
show that the real nature of the deposit was for a special 
purpose and that prior to and contemporaneous with 
the actual transaction made, there was an agreement 
that this money was to be deposited and used only for the 
purpose of paying the Sherlock checks. We think ap- 
plicable here are the following pronouncements that 
we have made with reference to the introduction of 
parol evidence to vary, to alter, or to contradict by 
prior or contemporaneous oral testimony the terms of 
a written contract or transaction. In Theno v. National 
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Assurance Corp., 133 Neb. 618, 276 N. W. 375, we said: 
“The parol evidence rule is not merely one of evidence, 
but is a rule of substantive law, which declares that 
certain kinds of facts are legally ineffective, and forbids 
such facts to be proved at all.” 

In Master Laboratories, Inc. v. Chesnut, 157 Neb. 317, 
59 N.. W. 2d 571, we stated as follows: “The correct rule 
is set out in Telluride Power Transmission Company v. 
Crane Company, 208 II]. 218, 70 N. E. 319, as follows: 
‘The rule is, that when the writings show, upon in- 
spection, a complete legal obligation, without any un- 
certainty or ambiguity as to the object and extent of 
the engagement, it is conclusively presumed that the 
whole agreement of the parties was included in the 
writings. The fact that a point has been omitted which 
might: have been embodied therein will not open the 
door to the admission of parol evidence in that regard. 
* * * The rule is too well recognized to require citation 
of authorities that all preliminary negotiations, whether 
oral or written, are merged in the written contract.’ ” 

We conclude, and it seems obvious, that there was 
neither ambiguity nor omission within the meaning of 
the foregoing rules as applied to the writings and the 
written evidences thereof in this general deposit trans- 
action. The undisputed writings in evidence in this 
case not only declare the nature of the deposit and the 
terms and the agreements with respect to withdrawal, 
but it is clear that they comport and comply with the 
very conditions imposed and required by the bank it- 
self to open a general deposit account. The bank, by 
the terms of the declaration and the agreement entered 
into itself, agreed to be bound by and agreed to honor 
withdrawals only upon the signature of that person who 
signed the signature card. Contemporaneous or prior 
oral agreements to the contrary would be inconsistent 
with and would deny the very thing that the parties 
here themselves did. At the time Melvin opened the 
account for Glass, the Sherlock checks which he sub- 
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sequently paid out of this account, had already been re- 
ceived and were in the bank. Despite this, and it is 
significant, Melvin made no notation on the various in- 
struments involved, nor any requirement for authoriza- 
tion from Glass to pay the Sherlock checks at the time 
that he opened this general deposit for Glass. That the 
bank itself recognized that no withdrawals could be made 
except according to the terms of the express written 
agreement is expressed by the following testimony of 
Melvin on cross-examination. Referring to the con- 
versations at the time of the opening of the account, the 
following questions and answers were given: “Q 
Wasn’t his (Glass’) statement to you that if any checks 
were to be charged there he was to come in personally 
and make the transfer himself, isn’t that right? <A 
To the best of my knowledge, yes.” Redirect exam- 
ination by Mr. Leamer: “Q Did you fully hear that 
question and that is your answer? * * * A Yes.” 

The defendant’s theory is that the sum deposited 
here was a deposit for a special purpose and that when 
a person makes a deposit for a specific purpose it con- 
stitutes a trust deposit and must be treated by the bank 
as such. The defendant concedes that the burden of 
proving that a trust deposit existed rests upon the de- 
fendant and in order to meet such a test, it must be 
made by clear and satisfactory evidence. The general 
rule is well stated in 7 Am. Jur., Banks, § 419, p. 294, 
as follows: “* * * the burden devolves on the party who 
claims that the deposit is a special one to show that it 
was received by the bank with the express or clearly 
implied agreement that it should be kept separate from 
the general funds of the bank and that it should remain 
intact.” (See note 13 citing approximately 22 cases.) 
See, also, Annotations, 86 A. L. R. 375, 16 L. R. A. 516; 
Ann. Cas. 1913E 45. Two Nebraska cases are cited by 
the defendant in support of its position. They are State 
ex rel. Sorensen v. Bank of Otoe, 125 Neb. 530, 251 N. 
W. 111; State ex rel. Sorensen v. Farmers & Merchants 
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Bank of Deshler, 125 Neb. 800, 252 N. W. 316. Neither of 
these cases supports the defendant’s proposition as ap- 
plied to the facts in this case. These cases arose be- 
tween the depositor and the receiver of an insolvent 
bank and the question under the particular circum- 
stances was whether the deposit was a trust deposit, 
which the bank was required to separate out and keep 
separate from the general funds of the bank. In neither 
case was the question raised as to whether the bank 
could transfer funds from one depositor’s account to an- 
other without a written signature or authorization by 
the depositor. We have examined the cases from other 
jurisdictions cited by the defendant to sustain its posi- 
tion in this case that this was a trust deposit. None of 
them are applicable to the situation present in this case. 
There is much testimony in the record as to the nature, 
the liabilities of, and the agreements between Sherlock, 
the witness Russell who wrote the check that was de- 
posited, and Glass concerning arrangements that either 
were made or were disputed as to a real estate trans- 
action and a contract for sale of a farm and a bar. It is 
significant that Sherlock did not testify in connection 
with this transaction at all. Russell testified that he gave 
the check to Glass when in fact it constituted a loan to 
Sherlock. There is no testimony, even from Sherlock, 
to confirm this. This testimony is inconsistent with 
the express memoranda that Russell placed on his check 
denominating it as relating to an escrow account. By 
maximum reach, it appears that the defendant bank 
through Melvin came to the conclusion that Glass was 
holding the funds deposited as trust funds as between 
the parties. The evidence in this respect falls far short 
of a clear and convincing nature in order to establish 
such a trust relationship. But, in any event, even as- 
suming that Glass was a trustee as between the parties, 
it would not affect the transaction and issue in this case. 
The general rule is that a bank which receives a general " 
deposit of money becomes the debtor of the depositor and 
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impliedly contracts to honor his checks up to the sum 
deposited. It seems beyond doubt that if a bank essays 
or attempts to pass upon the rights of an adverse claim- 
ant to the fund deposited, and pays it over to him, or 
any part thereof, it becomes responsible for the amount 
so paid to the depositor. 7 Am. Jur., Banks, § 413, p. 
289, notes 18 and 19. 

This follows the general rule that a fiduciary or trus- 
tee may, as a general rule, deposit trust funds in a bank 
as a general deposit, and with full knowledge of the 
bank, and the fact that the funds so deposited are trust 
funds does not destroy the character of the deposit as 
being a general one, subject to the withdrawal of the 
trustee depositor, and does not make the deposit a spe- 
cial one. 7 Am. Jur., Banks, § 421, p. 295; Annotation, 
53 A. L. R. 564. 

Under the evidence in this case and the law applicable 
thereto, the judgment is hereby reversed and the cause 
remanded to the district court with directions to render 
judgment for the plaintiff in the sum of $4,238.82 to- 
gether with interest. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SPENCER, J., dissenting. BosLaucH and Brower, JJ., 
concurring in this dissent. 

I am unable to agree with the majority opinion. I 
find no fault with the conclusion that the deposit involved 
was a general deposit and that its terms could not be 
modified by a contemporaneous oral agreement not em- 
braced in the written contract. That, however, is only 
one phase of the case. 

The majority opinion entirely disregards the fact that 
a written contract may be subsequently modified by 
parol. 12 Am. Jur., Contracts, § 428, p. 1006. 

As early as Erskine v. Johnson, 23 Neb. 261, 36 N. W. 
510, this court, in an opinion by Judge Maxwell, held: 
“A provision in a building contract, that ‘no new work 
of any description done on the premises, nor any work 
of any kind whatsoever, shall be considered as extra 
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unless expressly contracted for in writing before its 
commencement,’ will not preclude the parties from aft- 
erwards waiving the same, and making changes in the 
original contract by parol.” 

The phase of the case ignored by the majority opinion 
is whether the bank was subsequently orally authorized 
to transfer the funds from the account of the plaintiff 
to pay the two checks involved. 

Plaintiff in his petition alleged that the defendant, 
without any authorization whatever, charged the checks 
to his account. The answer of defendant contained a 
general denial, which put the question of authorization 
in issue. 

The plaintiff opened the account in the defendant bank 
on August 18, 1960, by depositing The Paddock, Inc., 
check in the amount of $4,500. The two checks written 
by Sherlock, in the amounts of $2,184.59 and $2,054.23 
were received by the bank in the morning mail on Au- 
gust 18, 1960, and were in the bank at the time the ac- 
count was opened. The custom and practice of the 
bank was to post all items on the day following their 
receipt. Consequently, it was not until August 19, 1960, 
that the bank determined that the Sherlock account was 
insufficient to pay the two checks which had been re- 
ceived in the mail on August 18, 1960. 

On August 19, 1960, the bank teller in charge of re- 
turned checks brought the two Sherlock checks to James 
G. Melvin, another teller of the bank, and the officer 
who had talked with the plaintiff and had acted for the 
bank at the time the plaintiff had opened the account. 

Melvin then attempted to call the plaintiff by tele- 
phone but was unable to reach him. Later that day, at 
about closing time, the plaintiff called Melvin and, ac- 
cording to Melvin, authorized the transfer of funds from 
the plaintiff's account to pay the two Sherlock checks, 

The fact that the two Sherlock checks were in the bank 
at the time the plaintiff opened the account is not im- 
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portant. Any agreement between the plaintiff and the 
bank was subject to subsequent oral modification. 

The evidence on the specific authorization embraced 
in the second phase of the case is Melvin’s testimony 
about the telephone call from the plaintiff to the bank. 
He testified that the plaintiff had left his telephone 
number with him with instructions that as soon as the 
checks from Sherlock came into the bank, that he was to 
notify the plaintiff. Melvin then testified in substance 
that on August 19, 1960, he telephoned the plaintiff 
and could not contact him. He left his telephone num- 
ber, however, and the plaintiff called back and gave him 
oral authorization to transfer money from the account 
that had been opened on August 18, 1960, to cover the 
checks of Sherlock. Melvin’s testimony in this respect 
is as follows: “Q The number you had left for him 
to call, was that the regular bank business number? A 
Yes. Q Did you then talk to Mr. Glass at 3:00 p.m. 
as stated? A Yes. Q What did he say and what did 
yousay? *** A He said, ‘Hello Jim, this is Oris Glass’. 
I said, ‘Yes’. He said, ‘This is Oris Glass. You called 
me?’ And TI said, ‘Yes’. And I proceeded to tell him 
about the two checks and asked him to come in at the 
time he could come in to transfer some money. He said 
he couldn’t get away right at that time and it being 3:00 
o’clock, our hour for closing of business I had to either 
have him do that or send the checks back or transfer 
the money, which I told him I had to do one of the 
three, and he asked me could I do the transferring of 
the money and I said yes I could. Q Did you then trans- 
fer the money? A Yes,Idid.***@Q Was that transfer 
accomplished by debit memo to the account of Glass 
Land Company in which the $4500 was placed? A 
Yes.” 

Melvin transferred from Glass’ account to Sherlock’s 
account an amount sufficient to cover the two insuffi- 
cient fund checks of Sherlock. Glass denies absolutely 
all of the testimony with reference to both the original 
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claimed oral conversation setting up the trust or special 
deposit account and the subsequent oral authorization. 
to Melvin to transfer the funds to cover the checks. 

It is my position that the trial court’s judgment may 
be sustained on the basis of the testimony of Melvin 
that he held a telephone conversation with Glass on the 
afternoon of August 19, 1960, the day after the final 
deposit, by which conversation he received direct oral 
authorization to transfer these funds. Under the terms 
of a contract of general deposit with the bank, is the 
bank bound to pay only upon the authorized written 
signature, or may it rely upon subsequent oral author- 
ization? So far as I have been able to determine, there 
is no law applying a different rule to bank contracts 
than to any other type of contract. The rule is that a 
bank may require, under the terms of a general deposit, 
the authority of a written signature on a check, but may 
honor or may disburse or transfer funds upon an oral 
authorization of the depositor. 

The rule is stated in 5A, Michie, Banks and Banking, 
§ 43a, p. 105: “The relation between a bank and a de- 
positor being that of debtor and creditor, the bank can 
justify a payment out of the depositor’s account only 
upon the actual direction of the depositor, which may be 
oral as well as written. It is sufficient if the bank prac- 
tically carries out the instructions of a depositor as to 
paying his deposit to the third person; but it is liable for 
payment of a deposit upon the direction of a person 
who was unauthorized to give it.” The rule seems to 
be that a check is only a written order, and a verbal 
direction from a customer to a bank to pay a sum, or 
transfer a credit, is sufficient authority for the bank in 
so doing. Whitsett v. Peoples Nat. Bank, 138 Mo. App. 
81, 119 S. W. 999; Lind v. Porter, 46 Idaho 50, 266 P. 419, 
citing 2 Michie on Banks and Banking, p. 927; Ellis v. 
First Nat. Bank, 22 R. I. 565, 48 A. 986; Petty v Gacking, 
97 Ark. 217, 133 S. W. 832, 33 L. R. A. N.S. 175. 

In the case of Blose Estate, 374 Pa. 100, 97 A. 2d 358, 
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a bank officer received authorization from a general de- 
positor shortly before his death for the transfer of funds 
belonging to the depositor. In that case, the court rested 
its decision entirely upon the fact finding that the bank 
officer had received oral authorization from the de- 
positor saying, “* * * a bank may waive its rights to 
require written orders and may act upon a merely oral 
order: Ogdon v. Washington Nat. Bank, 82 Ind. App. 
187, 145 N. E. 514; See also Watts v. Christie, 11 Beav. 
546, 552, 50 E. R. 928; Gaunt v. Alabama Bound Oil & 
Gas Co. (C.C.A. 8), 281 Fed. 653, 655; 7 Am. Jur. § 504; 
and9C. J. S. § 288, p. 599. If the creditor later seeks 
to recover from the bank for obeying his oral order, he 
is estopped: Pierson v. Union Bank & Trust Co., 181 Ky. 
749, 205 S. W. 906; see also 2 A. L. R. p. 175.” 

In Annotation, 2 A. L. R. 176, the rule is stated as 
follows: “But a bank may, if it so desires, waive its 
right to a written order, and is authorized to pay out a 
fund on deposit or transfer the deposit to the name of 
another on the oral order of the depositor. Rice v. 
Bank of Camas Prairie (1896) 5 Idaho, 39, 47 Pac. 856; 
Neff v. Greene County Nat. Bank (1886) 89 Mo. 581, 15. 
W. 747; Whitsett v. People’s Nat. Bank (1909) 138 Mo. 
App. 81, 119 S. W. 999; Ellis v. First Nat. Bank (1901) 
22 R. I. 565, 48 Atl. 936. See also First: Nat. Bank v. 
Hall (1898) 119 Ala. 64, 24 So. 526.” 

A further statement of the rule is in 7 Am. Jur., 
Banks, § 504, p. 359: “A bank may, however, if it so 
desires, waive its right to a written order and pay out a 
fund on deposit or transfer the deposit to the name of 
another on the oral order of the depositor.” 

It is clear, therefore, that under the principles appli- 
cable to the authority of a bank arising out of a con- 
tract of general deposit with a depositor it may justify a 
transfer of funds or a payment on the basis of an oral 
authorization from the depositor. This presented a fac- 
tual question for determination by the trial court. The 
testimony in this case revolved around a dispute as to 
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whether Melvin, the bank officer involved, actually re- 
ceived such oral authorization. There was competent 
testimony to sustain the finding that such authorization 
was received by the bank. The credibility and reason- 
ableness of this testimony is strenuously attacked in the 
plaintiffs brief. This being a law action, we may not 
review a factual determination based upon competent 
and material evidence, except to determine whether 
there was sufficient evidence by which a reasonable con- 
clusion could be drawn that such oral authorization was 
received. Our position should be that the trial court’s 
finding in this respect has the same posture as a jury 
verdict upon conflicting evidence. Where the suffi- 
ciency of conflicting evidence to support a judgment 
depends upon the credibility of witnesses who appeared 
and testified before the trial court, its judgment in that 
respect will not ordinarily be disturbed. Northwestern 
State Bank v. Hanks, 118 Neb. 442, 225 N. W. 119; Furse 
v. Lambert, 85 Neb. 739, 124 N. W. 146. 

It therefore appears, applying the principles of law 
applicable thereto, that the plaintiff entered into a gen- 
eral deposit contract with the bank. Under the law ap- 
plicable thereto, the bank was entitled to withdraw or 
transfer the funds to cover these two checks on the 
oral authorization of the plaintiff Glass. The trial court’s 
judgment in this respect should have been affirmed. 

CaRTER, J., concurring. 

It appears necessary to point out in the instant case 
that the issues contained in the pleadings do not in- 
clude any contention that there was a modification of 
the deposit agreement made in writing at the time the 
deposit was made. The sole issue as shown by the plead- 
ings and the briefs was whether or not the deposit was 
one for a special purpose which authorized the bank to 
charge the amounts of the two Sherlock checks to plain- 
tiffs account. The holding of the majority that the 
deposit was a general deposit, with which the minority 
takes no exception, disposes of the issues correctly. 
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That there can be a modification of a written con- 
tract before breach by parol without a new consideration 
is not questioned. I submit, however, that the situation 
in the present case is nothing more than an attempt 
to vary the terms of a written contract by parol. There 
is no evidence of any attempt to modify the deposit 
agreement and the bank does not so plead or otherwise 
contend. If a bank may avoid a wrongful withdrawal of 
funds on general deposit by asserting an uncorroborated 
authorization by telephone, which is flatly denied by 
the depositor, the very purpose of written contracts is 
subverted and the deposit of money in a bank as a 
place of safekeeping becomes a myth. 

The evidence shows that the two checks were in the 
bank for payment when plaintiff made his deposit. The 
account on which they were drawn did not contain suffi- 
cient funds for their payment. If they were to be un- 
conditionally paid from plaintiff’s account, it would seem 
that authorization could have been obtained at that 
time. But instead, a written contract for a general de- 
posit was entered into. All negotiations were merged 
in the deposit contract. The evidence of the bank’s 
employee that he obtained oral authorization by tele- 
phone, which was unequivocally denied by plaintiff, to 
pay the checks from plaintiff's deposit account is indica- 
tive of no intention to modify the deposit agreement. 
That no such intention existed is supported by the fact 
that neither the pleadings nor the briefs allege any such 
facts. The rule has always been that a judgment must 
be supported by allegations in the pleadings and proof 
by evidence. Hallgren v. Williams, 146 Neb. 525, 20 N. 
W. 2d 499; National Fire Ins. Co. v. Evertson, 153 Neb. 
854, 46 N. W. 2d 489; Miller v. City of Scottsbluff, 155 
Neb. 185, 50 N. W. 2d 824. 

The position taken in the dissenting opinion is not 
supported by pleadings or proof. The statement in the 
dissenting opinion that the majority opinion disregards 
the fact that a written contract may be subsequently 
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modified by parol evidence is therefor without substance. 
No such issue is raised by the pleadings and consequently 
it is not before the court for its determination. 


MarTHA ESSAY, APPELLEE, V. EDWARD ESSAY, APPELLANT. 
123 N. W. 2d 20 


Filed July 26, 1968. No. 35405. 


1. Partnership. A dissolution of a partnership is defined by sec- 
tion 67-329, R. R. S. 1948, as the change in the relation of the 
partners caused by any partner ceasing to be associated in the 
carrying on as distinguished from the winding up of the business. 

A partnership is not terminated on dissolution but 
continuous until the winding up of the partnership affairs is 
completed. 
Under the provisions of section 67-323, R. R. S. 1948, 
when a partnership undertaking is continued after its termina- 
tion date as before without an express agreement, the rights 
and duties of the partners remain the same so far as is con- 
sistent with a partnership at will. 
Where the widow of a deceased partner, who was the 
beneficiary of her husband’s interest in the partnership by his 
will, enters into a new partnership agreement with the sur- 
viving partner immediately following the death of her husband, 
to which her contribution of capital was her potential interest 
under the terms of the will, the partnership agreement is not 
void as between the parties. 

When a partner denies the interest of his partner and 

claims it as his own, and excludes his partner from any par- 

‘ticipation in the business, his conduct operates as a dissolution 

of the partnership. : 

In a commercial partnership engaged in a business 

with capital invested jointly by the partners, a managing part- 

ner is not entitled to a salary for individual services, nor to an 
increase of authorized compensation, unless it is allowed by 
contract. 


A managing partner having exclusive control of a 
partnership business not only controls production, sales, and 
distribution of products but is responsible for keeping all rec- 
ords and books of account, and he is required to account to the 
partnership for any benefit or profit derived from any trans- 
action connected with the formation, operation, or liquidation 
of the partnership or from any use by him of its property. 
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A partner who overdraws his share of the earnings of 
a partnership will ordinarily be held personally liable if his 
share of the partnership assets is insufficient to satisfy the 
excessive withdrawals. 

Where miscellaneous receipts are shown to have come 
into the possession of the partnership which are not accounted 
for, the managing partner is required to account to the part- 
nership for them. 

Where a managing partner received prizes from a 
manufacturer or wholesaler for the volume of sales of its prod- 
ucts, and he does nothing independent of his obligations to the 
partnership business to obtain them, the prizes belong to the 
partnership and not to the managing partner. 

Where a partnership has been dissolved but not ter- 
minated, the partners share the net profits as before until there 
is a winding up of the business of the partnership. 


10. 


11. 


Appeal from the district court for Box Butte County: 
ALBERT W. CrITES, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Wade H. Ellis and Jack Devoe, for appellant. 
Wright, Simmons & Hancock, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

Martha Essay commenced this suit against Edward 
Essay for the dissolution of a partnership alleged to 
exist between them, for an accounting of the operation 
of the business, for the appointment of a receiver during 
the winding up of the partnership affairs, and for judg- 
ment against Edward Essay for any amount due from 
him to Martha Essay as disclosed by the accounting. By 
his answer Edward Essay denied that a partnership 
existed or had ever existed, and claimed to be the sole 
owner of the business. The trial court entered judgment 
for Martha Essay and against Edward Essay in the total 
amount of $92,517.62 with interest at 6 percent from 
the dates and on the amounts specified in the decree. 
The court directed the receiver to sell the partnership 
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business as a going concern and to make distribution 
of the proceeds in a manner subsequently to be deter- 
mined by the court. Edward Essay has appealed. 

For convenience we shall refer to Martha Essay as 
Martha and to Edward Essay as Edward. Martha is 
the mother of Edward. On and prior to May 13, 1946, 
Edward and his father, Elias Essay, were engaged in 
the bottling, sale, and distribution of beverages at 
Alliance, Nebraska. On May 13, 1946, Elias Essay died. 
On the day following, Martha and Edward entered into 
a partnership agreement, which was subsequently re- 
duced to writing, to operate the bottling business under 
the names of Pepsi-Cola Bottling Company and Standard 
Bottling Company for a term ending December 31, 1951. 
Each contributed a half interest in the existing busi- 
ness, Martha acquiring her one-half interest by the 
residuary clause of the will of her husband, Elias Essay. 
By the terms of the agreement Martha was to be paid 
$150 per month as rental for the building used in the 
business, with a provision for a rent increase when 
additions under construction were completed. Edward 
was to be paid $200 per month as salary, and profits 
and losses were to be shared equally. 

The business was operated under the terms and con- 
ditions of the written partnership agreement for the 
term therein provided. Thereafter the business con- 
tinued to be operated under the sole management of 
Edward as before without any oral or written agreement 
with reference thereto. On April 13, 1960, Edward 
informed Martha that she had no interest in the business 
and that he was and had been the sole owner thereof 
since 1939. This suit was commenced on May 13, 1960, 
30 days thereafter. 

Edward contends that a sarciorship was not estab- 
lished. The evidence shows that Edward entered into 
a written partnership agreement with Martha, he signed 
_ various instruments with her in which they were desig- 
nated as partners, he paid checks drawn by Martha on 
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the funds of the partnership, and he made partnership 
returns for income tax purposes for several years. 
Edward’s evidence that a partnership never existed is 
based on technical consideration rather than on the 
conduct of the parties, which will be hereafter discussed. 

Edward contends that the partnership agreement 
expired by its own terms on December 31, 1951, follow- 
ing its execution. Under the provisions of the Uniform 
Partnership Act, when a partnership undertaking is 
continued after its termination date without any express 
agreement, the rights and duties of the partners re- 
main the same so far as is consistent with a partnership 
at will. § 67-323, R. R. S. 1943. The conduct of the 
parties brings them within this section of the statute and 
conclusively establishes that a partnership continued 
to exist. 

The contention of Edward that no partnership ever 
existed is based on the following evidence: Edward 
and his father, Elias Essay, were in partnership prior 
to June 2, 1939. He states that on that date he purchased 
his father’s half of the partnership for $9,500, for which 
he gave a note. A note for that amount signed by 
Edward and payable to Elias Essay was offered in evi- 
dence. It does not indicate that it was ever paid. No 
proof of payment was made other than the testimony 
of Edward. No written evidence of transfer of the 
partnership interest was ever made. The note was pro- 
duced by Edward. The delivery of the note, its payment, 
and the claim of sale rest largely on the evidence of Ed- 
ward. The only corroboration was a self-serving affidavit 
given by Edward to the Selective Service Board of Box 
Butte County in support of an application for military 
deferment, to which Elias Essay made a corroborative 
affidavit that the contents of Edward’s affidavit were 
true. Edward’s other contention was that the written 
partnership agreement was void because Martha had 
no right to make it. While the latter contention may 
have been true as to existing creditors, if there had 
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been any, we fail to find any valid reason for saying 
that it was void as between the parties. We think a 
consideration of all the evidence sustains the finding of 
the trial court that a partnership existed between 
Martha and Edward from the date of the execution of 
the written partnership agreement on May 14, 1946. 

The trial court found from the evidence that the part- 
nership was dissolved on April 13, 1960, the date Edward 
informed Martha that she was not a partner and never 
had been such. The defendant contends, if a partner- 
ship is found to exist, that it terminated on May 13, 
1960, the date Martha filed her petition for the dissolu- 
tion and winding up of the partnership. The effect of 
the evidence is that Edward, on April 13, 1960, excluded 
Martha from any participation in the business, denied 
her interest therein, and claimed it as his own. This 
brings the case within the provisions of the Uniform 
Partnership Act, section 67-329, R. R. S. 1943, which 
provides: “The dissolution of a partnership is the 
change in the relation of the partners caused by any 
partner ceasing to be associated in the carrying on as 
distinguished from the winding up of the business.” 
See, also, § 67-331, R. R. S. 1943. The evidence sustains 
the trial court’s holding that the partnership was dis- 
solved on April 13, 1960. 

Contentions are raised by Edward on various items 
contained in the audit approved by the trial court. In 
this respect the court is favored with a very helpful 
opinion by the trial court regarding the basis of the 
audit and the reasons for surcharging Edward’s settle- 
ment account as the trial court did. The audit covers 
many years during the operation of the business during 
which time its gross annual sales increased from $48,000 
in 1939 to $720,540.87 in 1960. The trial court attached 
the audit relied on in entering its judgment to the court’s 
opinion found in the record. This court will likewise 
accept this audit, subject to the exceptions taken thereto 
by Edward on this appeal. © 
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At the beginning of the partnership there was no 
money value placed on the contributions of each, the 
written agreement fixing the contributions of each as 
one-half of the existing assets of the business as of that 
date. The agreement made no provision for additional 
contributions to capital. No evidence was offered of 
any supplemental agreement for contributions to capital, 
nor is there any evidence that any such contributions 
were in fact made. The records of the partnership 
from January 1, 1950, to December 31, 1954, were not 
available. In 1956 the Internal Revenue Service audited 
the records of the partnership for the years 1950, 1951, 
1952, 1953, and 1954. The parties accepted that audit 
which found the total investment account on December 
31, 1949, to be $61,814.67. The value of each partner’s 
share therein as of January 1, 1950, was therefore $30,- 
907.33. The audit for the following 5 years was based 
on the Internal Revenue Service audit. The accounting 
for the year 1955 was based on the work sheets delivered 
by Edward to his auditor for the purpose of making up 
the income tax report. From 1956 to 1960 the audit was 
made from the books of account of the partnership kept 
under the direction and management of Edward. The 
investment account was carried forward from January 
1, 1955, by dividing the profits for each year and adding 
one-half thereof to the investment account of each part- 
ner and deducting the withdrawals of each for each 
year. The evidence shows that Martha drew only for 
her current needs from 1950 to 1961, while Edward 
drew large amounts in excess of his share of salary and 
profits. In 1961 the audit indicates that Edward had 
overdrawn his share by $138,657.43, while Martha’s 
showed a credit of $181,231.27. There is no evidence that 
these excessive withdrawals on the part of Edward were 
business expenses or for the benefit of the business. 
As the managing partner in charge of the business he is 
liable to Martha for one-half of the excessive with- 
drawals in the amount of $69,328.72, with interest at 
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6 percent from April 13, 1960. See Baum v. McBride, 
152 Neb. 152, 40 N. W. 2d 649. 

It is contended by Edward that he is entitled to an 
allowance of $89,318.31 for salary. This is based on a 
claimed oral agreement in 1952 with Martha that his 
salary would be $1,200 per month and an oral agreement 
in 1956 that it would be $1,500 per month. Edward tes- 
tified to a further oral agreement with Martha in 1959 
by which his salary was to be $22,500 per year. These 
alleged oral agreements were unequivocally denied by 
Martha. There are no bookkeeping entries indicating 
the payment of such items of salary. The trial court 
found that the salary of $200 per month provided in the 
written partnership agreement was controlling and cred- 
ited Edward with salary on that basis. The evidence 
sustains the finding of the trial court that supplemental 
agreements with reference to Edward’s salary were not 
established. The rule is: In a commercial partnership 
engaged in a business with capital invested jointly by 
the partners, a managing partner is not entitled to a 
salary for individual services, nor to an increase of au- 
thorized compensation, unless it is allowed by contract. 
Efner v. Reynolds, 105 Neb. 646, 181 N. W. 552; Beskas 
v. Calkins, 1385 Neb. 323, 281 N. W. 29. The holding of 
the trial court that Edward’s salary of $2,400 per year 
should be paid from annual profits, and one-half the 
balance of the annual net profits credited to the invest- 
ment account of each partner, is correct. 

Edward complains of the finding of the trial court 
that Martha. made no withdrawals from her share of 
the settlement account during the years 1946 to 1954. 
Edward also complains of the trial court’s action in as- 
sessing one-half of the undiscovered receipts, amount- 
ing to $19,254.87, against Edward, and one-half of cer- 
tain insurance proceeds totaling $443, which were re- 
ceived by the partnership and not accounted for. Ed- 
ward also complains that certain prizes won on volume 
of sales belonged to him and not to the partnership as 
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the trial court found. Edward contends further that 
Martha’s withdrawals in 1958 and 1959 exceeded the 
amounts determined by the court. 

Before discussing these assignments of error it is nec- 
essary to consider the nature of the partnership and the 
method of its operation. Edward and Martha were 
equal partners in which each was to share profits and 
losses. Edward was the managing partner and had the 
exclusive control of the business. He not only con- 
trolled production, sales, and distribution of products, 
but was responsible for the keeping of all records and 
books of account. As the managing partner he is re- 
quired to account to the partnership for any benefit or 
profit derived from any transaction connected with the 
formation, conduct, or liquidation of the partnership 
or from any use by him of its property. Bode v. 
Prettyman, 149 Neb. 179, 30 N. W. 2d 627; Riley v. Riley, 
150 Neb. 176, 33 N. W. 2d 525. See, also, Frey v. Hauke, 
171 Neb. 852, 108 N. W. 2d 228; § 67-321, R. R. S. 1943. 
Edward therefore had a continuing duty to keep the 
books and records accurately and the entries therein are 
conclusive as against him. He is required to account 
for his transactions and for all money received by him 
or the partnership, and is liable to his copartner for his 
failure so to do. A partner who overdraws his share 
of the earnings of a partnership will ordinarily be held 
personally liable if his share of the partnership assets 
is insufficient to satisfy the excessive withdrawals. 
68 C. J. S., Partnership, § 385 b, p. 897. 

From 1956 to 1961 miscellaneous receipts came into 
the possession of the partnership, which were not ac- 
counted for, which totalled $38,509.75. As the managing 
partner, Edward is required to account to the partner- 
ship for these funds. Martha is entitled to one-half of 
these funds amounting to $19,254.87 with interest at 6 
percent from the date of the dissolution of the partner- 
ship. 

The evidence shows that Edward made claims under 
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an insurance policy for damages to partnership property 
totaling $443. Three checks totaling this amount were 
issued to the Pepsi-Cola Bottling Company by the in- 
surance company. The checks were cashed, having 
been endorsed by the endorsement stamp of the Pepsi- 
Cola Bottling Company. The party cashing the checks 
was never ascertained. The partnership received the 
checks but no part of the money was credited to its 
account. Edward asserts he never knew the checks 
had been sent to the Pepsi-Cola Bottling Company and 
claims he had never seen them until produced in this 
proceeding. The amount was properly charged to 
Edward as an obligation to the partnership. One-half 
of the amount, $221.50 with interest at 6 percent from 
the date of the dissolution of the partnership, was prop- 
erly held to be due to Martha from Edward. 

The evidence shows that Edward received two checks 
from the Pepsi-Cola Company as prizes for the volume 
of vending machines purchased from that company. 
One was a prize consisting of a week-end trip for two 
people within 300 miles of home for having purchased 
25 vending machines. The value of this prize was $250, 
which was sent to Edward by check. The other prize 
was a two-weeks trip to Bermuda, having a value of 
$1,176.06, which amount was sent to Edward by check. 
This prize was for having purchased more vending 
machines than any other bottler in the Denver region 
on a per capita basis. Edward cashed both checks and 
retained the money, amounting to $1,426.06. He claims 
this money as his own. It will be observed that the 
prizes were the result of purchases of vending machines 
by the partnership with partnership funds, in the course 
of the partnership business. The trial court found that 
the $1,426.06 was partnership property and required 
Edward to account for it. A partner has the duty of 
exercising the utmost good faith toward his copartners. 
He will not be permitted to derive a secret personal 
benefit out of partnership business. 68 C. J.S., Partner- 
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ship, § 99, p. 538. In the instant case the prizes were 
the result of the efforts of the partnership. Edward 
as managing partner was required to give his best ef- 
forts on behalf of the partnership in the promotion of 
sales of vending machines. He did nothing independent 
of his obligations to the partnership to win these prizes. 
They were won by the partnership and, in the absence 
of an agreement by the partners to the contrary, the 
prize money belongs to the partnership and must be 
accounted for by Edward. “The rule rests upon legal 
duty. The law will not permit those associated in 
relationships, in which mutual trust and confidence 
are ingredients, to put themselves in a position where 
their individual interests may have a tendency to cause 
them to relax in their vigilance for the common good, or, 
without knowledge or consent of their associates, to 
make individual profits out of the common activities.” 
Johnson v. Ironside, 249 Mich. 35, 227 N. W. 732. 
Edward was properly required to account to the part- 
nership for the $1,426.06 and $713.03 thereof is due 
Martha from Edward with interest at 6 percent per 
annum from January 1, 1959. 

Edward asserts that the partnership is entitled to 
credit for $350 for each month Martha was paid $500 
as rent for the building in which the business of the 
partnership was carried on. The evidence shows that 
Martha was paid $150 a month for the rent of the 
building until new construction was completed as pro- 
vided in the partnership agreement of May 14, 1946. 
Edward admits that additional rent was agreed upon 
and that it had been $500 per month for a considerable 
period of time. The evidence does not sustain a finding 
that any overcharge of rent occurred. The evidence 
shows that Edward allocated $4,500 per year for rent 
and charged $1,500 per year to Martha’s settlement 
account for several years. The trial court properly 
reconciled this: improper allocation by awarding judg- 
ment to Martha against Edward for $3,000, it being one- 
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half of the $6,000 improperly allocated to Martha’s 
settlement account. Interest was properly charged: 
at 6 percent during the periods of time the amounts 
were improperly allocated. 

Edward complains of the denial of his claim for salary 
and expenses which he filed with the receiver in the 
amount of $2,399.58. We find no such claim in this 
record, nor is it pointed out in the briefs of the parties. 
The claim having been filed with the receiver, it would 
appear that it was for the determination of the court 
upon the consideration of the receiver’s report. We 
are of the opinion therefore that the trial court acted 
prematurely in denying this claim and that its order 
in so doing should be vacated and the matter left for 
the determination of the court on the evidence when the 
final report of the receiver is before the court for its 
approval. 

The court also made the following finding: “The 
court further finds that after April 13, 1960 and until 
the appointment of the receiver, the defendant’s share 
of the partnership investment account, being over- 
drawn and the plaintiff owning all of the partnership 
investment account, the plaintiff was entitled to all the 
profits earned by the partnership during this period; 
* * *” We think this was error. 

We point out that although the dissolution of the 
partnership occurred on April 13, 1960, as found by the 
trial court, the partnership did not terminate on that 
date. The partnership terminates with the winding up 
of the partnership business. § 67-330, R. R. S. 1943. 
In the instant case Edward purported to divest Martha 
of her interest in the partnership on April 13, 1960. 
Thereafter Edward retained possession of all the assets 
of the partnership and continued to operate the business. 
When Martha was thus dispossessed of her interest in 
‘the partnership business she had an election of remedies. 
She could have demanded an accounting and claimed 
the value of her share with interest from the date of 
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dissolution, or she could demand an accounting and a 
winding up of the affairs of the partnership, which 
would include an accounting of all profits of the busi- 
ness until the partnership was terminated and its affairs 
wound up. In the one, she acquiesces in the termination 
of the partnership and demands payment for her in- 
terest in the partnership with interest on the money 
value of her investment during the time it is being used 
by the remaining partner or partners. In the second, 
she does not acquiesce in the termination of the partner- 
ship but demands a winding up of the partnership and is 
entitled to share in the profits until the partnership busi- 
ness has been finally terminated. 40 Am. Jur., Partner- 
ship, § 391, p. 399. In the case before us Martha sought 
the dissolution and termination of the partnership by a 
judicial proceeding. She has in effect elected to take 
the profits on her interest in the partnership until the 
termination of the partnership rather than to treat the 
business as terminated on April 13, 1960, and demand 
interest on her investment. 

Martha relies on this court’s holding in Frey v. Hauke, 
supra, to the following effect: “If a partner claiming 
an interest in the profits earned after the dissolution 
of the partnership has no interest in the assets or capi- 
tal of the partnership after dissolution, he is not entitled 
to share in the profits earned.” In that case the plain- 
tiff brought suit for the value of his interest in the 
partnership and for damages for the breach of the part- 
nership agreement. This indicates that plaintiff ac- 
quiesced in both the dissolution and the termination of 
the partnership. He sought the value of his interest as 
of the time of dissolution and damages for the alleged 
breach of the partnership agreement. Under such cir- 
cumstances plaintiff has elected to sue upon the termi- 
nated agreement which eliminates any possible claim 
he might have had for future profits. The case has no 
application to the one at bar because of the difference 
in circumstances. 
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We hold that the net profits earned from April 13, 
1960, to July 24, 1961, are to be shared equally, and 
that such rule applies until the partnership is terminated 
by a winding up of its affairs. The accounting and 
judgment of the district court should be modified in 
this respect. 

A supplemental transcript and a supplemental bill of 
exceptions have been filed in this court which refer to 
issues raised and litigated in the district court after the 
present appeal was lodged in this court. Such issues are 
not before us on the present appeal and they will not be 
considered. 

We have examined the remaining assignments of error 
and find no prejudicial error in them. The judgment 
of the district court is affirmed in part and in part re- 
versed and the cause remanded with directions as set 
forth in this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1963 


VICKI NAPIER, APPELLANT, V. ALFRED PEDERSEN, APPELLEE. 
123 N. W. 2d 577 


Filed October 4, 1963. No. 35415. 


1. Trial. In determining whether a party is entitled to a directed 
verdict, the evidence must be considered most favorably to the 
other party, every controverted fact must be resolved in his 
favor, and he is entitled to the benefit of every reasonable 
inference that may be drawn therefrom. 

Where different minds may draw different conclusions 
from the evidence in regard to negligence, the question should 
be submitted to the jury. 

3. Automobiles: Negligence. Where the negligence of the driver 
of the automobile in which a guest is riding is the sole proxi- 
mate cause of injuries to the guest, then the guest has no 
right of recovery as against a third person. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Schrempp, Lathrop & Rosenthal, for appellant. 
Cassem, Tierney, Adams & Henatsch, for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BosLaueu, J. 

This is an action for damages brought by Vicki Napier, 
plaintiff, against Alfred Pedersen, defendant. The plain- 
tiff was a passenger in an automobile operated by Mary 
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K. Campbell and was injured when the Campbell auto- 
mobile was involved in an accident with the defendant’s 
automobile at an intersection. 

At the close of all the evidence, the plaintiff moved 
for a directed verdict on the issue of the defendant’s 
liability. The trial court overruled the motion and sub- 
mitted the issue of the defendant’s negligence and the 
issue of proximate cause to the jury. The jury returned 
a verdict for the defendant. The plaintiff’s motion for 
new trial was overruled and she has appealed. 

The plaintiff assigns as error the failure of the trial 
court to direct a verdict for the plaintiff on the issue 
of the defendant’s liability. 

The accident happened in Omaha, Nebraska, at about 
‘9 a.m. on November 12, 1960. Mrs. Campbell was driv- 
ing north on Fiftieth Avenue and the defendant was 
driving east on Izard Street. The speed limit on both 
streets is 25 miles per hour. There are no stop signs at 
the intersection. The accident occurred when the front 
of the defendant’s automobile collided with the left rear 
of the Campbell automobile in the intersection. After 
the impact, the Campbell automobile struck a large tree 
approximately 65 feet north and west of the point of 
impact. The plaintiff was injured when the Campbell 
automobile collided with the tree. 

Much of the evidence as to how the accident hap- 
pened is in conflict. In determining whether the plain- 
tiff was entitled to a directed verdict on the issue of the 
defendant’s liability, the evidence must be considered 
most favorably to the defendant, every controverted 
fact must be resolved in his favor, and he is entitled to 
the benefit of every reasonable inference which may be 
drawn therefrom. 

The defendant testified that he decreased his speed as 
he approached the intersection and looked to the south 
when he was about one car length west of the intersec- 
tion; that he saw no traffic approaching the intersection; 
that he looked to the south again when he was near the 
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crosswalk, or west curbline of the intersection, and saw 
the Campbell automobile; and that the Campbell auto- 
mobile was then 30 to 35 feet south of the intersection. 
The defendant testified that his speed at that time was 
10 miles per hour and he estimated the speed of the 
Campbell automobile to be 30 to 35 miles per hour; that 
he further reduced his speed and turned slightly to the 
left; and that the right front headlight of the defendant’s 
automobile struck the left rear fender of the Campbell 
automobile. After the accident there was paint on the 
lens of the headlight but the impact did not break the 
glass. The defendant further testified that after the 
impact the Campbell automobile struck the east curb 
north of the intersection, then crossed to the west side 
of the street, went over the curb, and struck the tree. 

The plaintiff’s principal contention is that the failure 
of the defendant to look to the south and see the Camp- 
bell automobile before approaching within one car length 
of the intersection was negligence as a matter of law. The 
plaintiff relies upon Eden v. Klaas, 165 Neb. 323, 85 
N. W. 2d 643, in which it was held that the failure of 
a driver, upon approaching an intersection, to look in 
the direction from which another automobile is ap- 
proaching, where, by looking, he could see and avoid 
the collision that resulted, is more than slight negli- 
gence as a matter of law. 

The defendant in this case testified that there was a 
4-foot embankment, bushes, and a garage south and 
west of the intersection which interfered with his ob- 
servation of traffic approaching the intersection from 
the south. There is a conflict in the evidence as to the 
location and extent of these obstructions but the jury 
could have found that they prevented the defendant 
from observing traffic approaching the intersection from 
the south until he was close to the intersection. 

The intersection involved in Eden v. Klaas, supra, 
was an intersection of county roads which were flat and 
level and there was no interference with vision from a 
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vehicle entering the intersection from any direction for 
a distance of at least 250 feet. The facts in the Eden 
case distinguish it from this case and the rule announced 
in that case is not applicable here. 

It was a question for the jury in this case as to 
whether the defendant was guilty of negligence. Where 
different minds may draw different conclusions from the 
evidence in regard to negligence, the question should be 
submitted to the jury. Burhoop v. Brackhan, 164 Neb. 
382, 82 N. W. 2d 557. 

It was also a question for the jury in this case as to 
whether any negligence of the defendant was a proxi- 
mate cause of the plaintiff’s injuries. The jury could 
have found that Mrs. Campbell was negligent and that 
her negligence was the sole proximate cause of the 
plaintiff's injuries. If the negligence of Mrs. Campbell 
was the sole proximate cause of the plaintiff’s injuries, 
then the plaintiff had no right of recovery as against 
the defendant. Burhoop v. Brackhan, supra. 

The plaintiff's motion for a directed verdict on the 
issue of the defendant’s liability was properly overruled. 
The judgment of the district court is correct and it is 
_affirmed. 

AFFIRMED. 


JAMES GIESLER ET AL., APPELLANTS, V. CITy OF OMAHA, A 
MUNICIPAL CORPORATION, APPELLEE, DoN HANSEN, DOING 


BUSINESS AS Don’s MOBIL, ET AL., INTERVENERS-APPELLANTS. 
123 N. W. 2d 650 


Filed October 4, 1963. No. 35419. 


1. Actions. The right of a plaintiff to dismiss a cause of action 
before submission to the court is a statutory right and is not 
a matter of judicial grace or discretion. 

2. Setoff and Counterclaim. Under section 25-603, R. R. S. 1943, 
where a setoff or counterclaim has been presented, the defend- 
ant has a right to proceed to the trial of his claim, although 
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the plaintiff may have dismissed his action. 

3. Setoff and Counterclaim: Pleading. To entitle the defendant to 
proceed on a setoff or counterclaim it must state a separate 
cause of action against the plaintiff and be pleaded as fully and 
distinctly, and with the same requisites, as an original cause 
of action. 

4. Setoff and Counterclaim. Where a setoff or counterclaim does 
not state a separate cause of action against the plaintiff, a dis- 
missal by the plaintiff of his cause of action has the effect of 
withdrawing the entire case from the consideration of the court. 


Appeal from the district court for Douglas County: 
DonaLD BroDKEy, Judge. Reversed and remanded with 
directions. 


Haney, Walsh & Wall, for appellants. 


Herbert M. Fitle, Bernard E. Vinardi, Frederick A. 
Brown, Edward M. Stein, Sebastian J. Todero, Walter 
J. Matejka, and Frederick S. Geihs, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 

This is an action for a declaratory judgment seeking 
to have declared unconstitutional an ordinance of the 
city of Omaha purporting to regulate the doing of busi- 
ness on Sunday. The plaintiffs were the owners of eight 
separate drug stores in the city of Omaha. Two parties 
intervened in the action, one the owner of a gasoline 
filling station and the other the owner of a drug store. 
The city of Omaha was the sole defendant in the orig- 
inal action and in the petitions in intervention. 

The petition and the petitions in intervention asserted 
that the Sunday closing ordinance, ordinance No. 21945 
of the city of Omaha, was unconstitutional and void as 
being in conflict with specified sections of the state and 
federal Constitutions, and certain specified sections of 
the statutes of Nebraska. After the issues were made 
up and the case set for trial the plaintiffs and inter- 
veners filed a dismissal of their respective petitions. 
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The city of Omaha filed objections to the dismissals. 
The trial court dismissed the petitions of the plaintiffs 
and interveners, but directed that the trial proceed on 
the issues raised by the amended answer of the city of 
Omaha. The plaintiffs and interveners assign this as 
error. 

The right of plaintiffs and interveners to dismiss their 
petitions before final submission of the case to the court 
is controlled by section 25-601, R. R. S. 1943, which 
provides in part: ‘An action may be dismissed without 
prejudice to a future action (1) by the plaintiff, before 
the final submission of the case to the jury, or to the 
court where the trial is by the court; * * *.” It is a statu- 
tory right and not a matter of judicial grace or discre- 
tion. Duffy v. Cody, 129 Neb. 737, 262 N. W. 828. The 
trial court properly dismissed the actions by virtue of 
this statutory provision. The defendant contends that 
the trial court properly retained the case for trial under 
section 25-603, R. R. S. 1943, which provides: “In any 
case where a set-off or counter-claim has been presented, 
the defendant shall have the right of proceeding to the 
trial of his claim, although the plaintiff may have dis- 
missed the action or failed to appear.” The nature of 
the pleadings filed by the defendant to the petitions of 
plaintiffs and interveners is of controlling importance 
in determining the correctness of the court’s order in re- 
taining the case for trial. 

The answer filed by the defendant admits certain 
facts pleaded in plaintiffs’ petition and denies the facts 
not admitted. The prayer of the answer was for an 
order dismissing plaintiffs’ petition and the dissolution of 
a restraining order previously entered, the denial of 
plaintiffs’ application for a temporary and permanent 
injunction, a request for an order declaring ordinance 
No. 21945 to be valid and effective, and a prayer for 
general equitable relief. By an amended answer the 
defendant asserted the validity of the ordinance and that 
it was entitled to a judgment declaring its validity. No 
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prayer for relief was contained in the amended answer. 

No contention is made that the case had been sub- 
mitted at the time the dismissal was filed. Defendant 
relies solely on section 25-603, R. R. S. 1943, to sustain 
its position. 

The right of a party to voluntarily dismiss an action 
is governed by the common law except as modified by 
statute. The right to dismiss is liberally construed in 
favor of the right, but strictly construed to the extent 
that it is in derogation of the common law. In Platts- 
mouth Loan & Bldg. Assn. v. Sedlak, 128 Neb. 509, 259 
N. W. 367, this court quoted with approval the following: 
“The right of a plaintiff to take a nonsuit or dismiss the 
action upon discovery at any stage of the trial that, in 
the then state of his case, he cannot recover or safely 
proceed further, is essential to an efficient administration 
of the law and often enables justice to prevail when 
otherwise it would miscarry. * * * So the wisdom and 
policy of the common law always freely accorded the 
privilege to litigants, while statutory limitations of its 
exercise have usually been restricted by the courts with- 
in their exact terms.” 

By the terms of section 25-603, R. R. S. 1943, a de- 
fendant who has presented a setoff or counterclaim may 
proceed with the trial of his claim irrespective of plain- 
tiff’s dismissal. Defendant contends that this situation 
existed in the present case. A setoff or counterclaim 
is a separate claim from that asserted by the plaintiff. 
It must state a cause of action against the plaintiff. 
Counterclaims and setoffs are required to be separately 
stated and numbered, which was not done in the instant 
case. The answer of the defendant stated no cause of 
action against the plaintiffs. It was defensive only. The 
alleged statement of an affirmative defense was nothing 
more than the inverse statement of the prayer of the 
petitions of plaintiffs and interveners. 

A cross-demand, whether it be a setoff, counterclaim, 
recoupment, or for other affirmative relief, must allege 
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facts which make up a separate cause of action relied on 
as a cross-demand against plaintiffs’ claim. Snyder v. 
Collier, 85 Neb. 552, 123 N. W. 1023, 133 Am. S. R. 682; 
In re Estate of Nilson, 126 Neb. 541, 253 N. W. 675; Gib- 
son v. Koutsky-Brennan-Vana Co., 143 Neb. 326, 9 N. W. 
2d 298. 

In 71 C. J. S., Pleading, § 174, p. 354, the rule is stated 
as follows: ‘The cross demand must be pleaded as 
fully and distinctly, and with the same substantial re- 
quisites, as an original cause of action; it must be suffi- 
cient in itself, without recourse to other parts of the 
pleading or to other pleadings, unless by express refer- 
ence.” We fail to find any facts pleaded which entitle 
the defendant to any affirmative relief against the plain- 
tiffs and interveners. 

While a counterclaim or setoff is required by statute 
to be separately stated and numbered, we cannot say 
that a failure to comply in that respect is fatal where 
the quesiton is not timely raised. State v. Coughran, 
19 S. D. 271, 103 N. W. 31. Assuming that the formality 
of the pleading is sufficient, the contention of the de- 
fendant must fail for the reason that the facts pleaded 
do not state a cause of action against the plaintiffs and 
interveners. Under such circumstances the defendant 
is not within the provisions of section 25-603, R. R. S. 
1943, and the dismissal by plaintiffs and interveners had 
the effect of withdrawing the entire case from the con- 
sideration of the court. 

‘The trial court was in error in proceeding with the 
case upon the filing of the dismissal. by the plaintiffs and 
interveners. The action of the court in holding the case 
for trial on the answer and purported counterclaim of 
the defendant, and entering a judgment thereon, is re- 
versed and the cause remanded with directions to dis- 
miss the entire action. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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In RE INQUIRY. OF JOHN WILLIAM PERRY, A MINOR CHILD. 
Rosert L. JONES ET AL., APPELLANTS, V. STATE OF 
NEBRASKA ET AL., APPELLEES. 

123 N. W. 2d 633 


Filed October 11,1963. No. 35355. 


1. Appeal and Error: Infants. An appeal from a finding and ad- 
judication of the district court by the authority of Chapter 43, 
article 2, R. R. S. 1943, that a child is or is not neglected or 
dependent is disposed of in this court by trial de novo. 

Any final order or judgment entered by a 
separate juvenile court may be reviewed by the Supreme Court 
of Nebraska within the same time and in the same manner 
prescribed by law for the review of any order or judgment of 
the district court. 

3. Infants: Statutes. A statute providing as to who are neglected 
children should be liberally construed to aid the purpose of 
its enactment. 


Whether a child is a neglected child within 
such statute is a question of fact, and each case must be de- 
termined on its own facts. 

5. Parent and Child: Infants. The jurisdiction of a state to regu- 
late the custody of infants found within its territory does not 
depend upon the domicile of the parents. It has its origin in 
the protection that is due to the incompetent or helpless. 

The jurisdiction of the state arises out of 
the power that every sovereignty possesses as parens patriae 
to every child within its borders to determine the status and 
custody that will best meet its needs and wants, and residence 
within the state suffices even though the domicile may be in 
another jurisdiction. 

A child must in fact be dependent and ne- 

glected at the time proceedings are instituted to have it declared 

a neglected and dependent child, or it should be in danger of so 

becoming in the near future. 

Under the facts presented herein, it is against 
the intent of the law to permit the removal of a child from 
this jurisdiction unless a proper showing is made that it will 
not become a neglected or dependent child. 

9. Evidence. A self-serving declaration is one made by a party in 
his own interest at some time and place out of court, and does 

"not include testimony which he gives as witness at the trial. 


Appeal from the separate juvenile court of Douglas 
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County: Sewarp L. Hart, Judge. Reversed and re- 
manded with directions. 


Richard G. Stehno, for appellants. 


Donald L. Knowles, Kenneth P. Weiner, James M. 
Murphy, and Sebastiano Caporale, for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowER, JJ. 


SPENCER, J. 

» This is an action initiated by petitioners in the juvenile 
court of and for Douglas County, Nebraska, for the pur- 
pose of having the juvenile court declare John William 
Perry to be a neglected child pursuant to section 43-201, 
R. R. S. 1943. The judge of said juvenile court in dis- 
missing the petition stated: “* * * I am going to dis- 
miss the matter on the grounds that this Court does not 
have jurisdiction over acts of negligence (neglect) oc- 
curing (sic) in another State. I am going to add that 
even assuming that the Court might properly have ju- 
risdiction over negligence (neglect) in another State, 
that there has been no competent evidence offered to 
support the allegations of neglect since all of the testi- 
mony offered has been self-serving testimony. The peti- 
tion is dismissed.” 

Petitioners prosecuted an appeal to this court. They 
set out seven specific assignments of error. Briefly, 
they may be summarized as follows: First, was the de- 
cision of the court contrary to law; and second, was the 
decision of the court contrary to the evidence adduced? 
We sustain the position of appellants on both points. 

John William Perry, who was born October 15, 1959, 
is the son of Clifton J. Perry and Annie Belle Perry, 
nonresidents of Nebraska and at all times material here- 
in residents of Kansas City, Missouri. The petitioners, 
hereinafter referred to as appellants, are Robert L. Jones 
and Ethel Jones, husband and wife. Ethel Jones is a 
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sister of Clifton J. Perry and the paternal aunt of John 
William Perry. 

On February 16, 1961, the appellants, who are resi- 
dents of Omaha, Nebraska, after a call from a relative 
telling them of conditions in the Perry home, went to 
Kansas City. When they arrived at the Perry home, 
they found John William Perry, hereinafter referred to 
as the child, with its father. It was on a bare floor, 
clothed only with a diaper and a dirty undershirt. It had 
a bad cold, was crying, and “his nose was running down 
to his chin * * *.” The house was poorly heated, very 
filthy, and had what Mr. Jones described as a “rotten 
stinking odor,” which was so bad that appellants left 
the home to return when Mrs. Perry was expected to 
be present. When in the house they observed many 
large holes in the baseboard of the kitchen and the 
back of the house which they assumed to be rat holes. 

When the appellants returned, they brought some 
things for the child. Mrs. Perry was then home. She 
told them that conditions were real bad and that the 
Perrys could not take care of the child. The mother 
had packed all of the child’s belongings in a cardboard 
box. The box contained clothing which was dirty and 
ragged and was several sizes too large for the child. Its 
condition was such that appellants had it destroyed. On 
the way back to Omaha appellants stopped overnight 
with relatives at Atchison, Kansas. These relatives, 
who observed the condition of the child, were witnesses 
at the hearing and testified to the child’s condition at 
that time. 

When appellants received the child, in addition to the 
bad cold, he was nervous and seemed to be afraid of the 
slightest noise. He was extremely dirty. The dirt was 
ground into his skin, with a ring of dirt on his neck and 
stomach. He also had a diaper rash with open sores on 
his buttocks. His stool was white and chalky and he 
had no strength in his legs. Appellants took the child to 
a doctor who said the child had not had proper food. 
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He was given shots, put on vitamins and a proper diet, 
responded to treatment, and developed normally. His 
whole personality changed and he became an active, 
normal child. 

The evidence indicates that the Perrys had two other 
children, ages four and six, who have been legally 
adopted by an older brother of Mrs. Jones and now 
live in Minnesota. Mrs. Perry also had three children 
by a previous marriage. They do not reside with her 
but are being raised by three different families. Mrs. 
Perry is working in a Kansas City nursing home for the 
aged for $30 per week and is away from home from § 
a. m. until 7 p. m. seven days a week. In the 6% years 
that Mrs. Jones has known Mrs. Perry, the living con- 
ditions of the Perrys have gotten progressively worse. 
Mr. Perry is an alcoholic, lazy, and shiftless. At the time 
appellants took the child he was unemployed because he 
had been discharged when he failed to report for work. 

The evidence indicates that there was no specific 
agreement or understanding between the appellants and 
the Perrys as to whether the appellants would keep the 
child permanently or how long the arrangement would 
continue. While appellants are anxious to adopt the 
child, they have no objection to returning it if conditions 
have changed so that the child will be properly cared 
for. 

From February 16, 1961, to the time of the trial, the 
Perrys had not seen the child, had not sent any clothing 
to it or money for its care, nor had they made any other 
provision for it. Mrs. Perry did write appellants five 
or six times to say she was coming to Omaha, but she 
did not appear. In October 1961 Mrs. Perry wrote she 
was coming to Omaha for the child. Appellants had 
been advised that the Perrys had separated and that 
Mrs. Perry was using another family name. They had 
also had a letter from Mr. Perry advising them that 
he had seen pigpens cleaner than Mrs. Perry’s present 
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home, and urging them to keep the child. Appellants 
then filed this proceeding. 

The action was filed with the consent of the county 
attorney, and a deputy county attorney handled the 
proceeding at the hearing. The court appointed a guard- 
ian ad litem for the child who sent the mother a copy 
of the petition and advised her of the date of the hearing. 
She sent the copy of the petition back with a letter 
which reads as follows: 

“1015 Troost 

Kansas City Mo 

Dear Mathews & Kelley 

I not signing anything & dont sent me any more 

paper. & dont put my name on any thing my Lauer 

said so. 
Signs 
Mrs. Annie Bell” 
The father had been notified of the proceeding, and 
through his attorney stated that he would not be present. 

An appeal from a finding and adjudication of the 
district court by the authority of Chapter 43, article 2, 
R. R. S. 1943, that a child is or is not neglected or de- 
pendent, is disposed of in this court by trial de novo 
upon the record. See Krell v. Sanders, 168 Neb. 458, 
96 N. W. 2d 218. Section 43-238, R. R. S. 1943, provides 
that any final order or judgment entered by a separate 
juvenile court may be reviewed by the Supreme Court 
of Nebraska within the same time and in the same man- 
ner prescribed by law for review of any order or judg- 
ment of the district court. 

A statute providing as to who are neglected children 
should be liberally construed to aid the purpose of its 
enactment. Whether a child is a neglected child within 
such statute is a question of fact, and each case must be 
determined on its own facts. Stanley v. State, 105 Neb. 
260, 179 N. W. 1019. 

Appellees urge that this case is controlled by State v. 
Gross, 173 Neb. 536, 114 N. W. 2d 16. While the law 
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stated therein is controlling, there is very little factual 
resemblance between the two cases. Here the evidence 
is conclusive that the parents had failed or neglected 
to provide proper subsistence and necessary care for the 
child’s health. Here the appellants were faced with an 
emergency situation. The information they had, while 
hearsay, was that conditions had not changed. Rather, 
the broken home and the use by the mother of another 
family name might suggest that they had gone from bad 
to worse. Appellants were, and had reason to be, con- 
cerned about the child’s welfare. To protect the child 
they sought the aid of the juvenile court. While the 
child was not neglected in their home, it was readily ap- 
parent to them that unless conditions had radically 
changed, the child would be neglected if removed from 
its present environment to the mother’s home. 

At the time the child was taken by appellants it was 
being deprived of subsistence, care, nurture, and cer- 
tainly proper medical attention. The meager record 
provided is ample to show gross neglect at the time the 
child was taken by appellants. This case presents a 
situation where the court is required to act to protect the 
interests of the child at the very least to the extent of 
exercising jurisdiction until a proper showing has been 
made that the mother is a fit and proper person to 
assume control and that conditions have so changed that 
the child will not be neglected. 

The record indicates that the guardian ad litem had 
requested a report on the mother’s home in Kansas 
City from the Kansas City welfare bureau but the court 
felt this report to be immaterial at that stage of the 
proceeding. In the view we take of the proceeding, it 
was extremely material. Appellants were attempting 
to protect the welfare of the child. The mother was 
threatening to take the child. It does not seem logical 
that the court should depend on a highly speculative 
probability that conditions had changed for the better 
when actual impartial evidence was readily available. 
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The jurisdiction of a state to regulate the custody of 
an infant found within its territory does not depend 
upon the domicile of the parents. It has its origin in 
the protection that is due to the incompetent or help- 
less. As we said in In re Application of Reed, 152 Neb. 
819, 43 N. W. 2d 161: “The jurisdiction of a state to 
regulate the custody of infants found within its territory 
does not depend upon the domicile of the child, but it 
arises out of the power that every sovereignty possesses 
as parens patriae to every child within its borders to de- 
termine its status and the custody that will best meet its 
needs and wants, and residence within the state suffices 
even though the domicile may be in another jurisdiction.” 

The general rule is stated in an annotation found in 
4 A. L, R. 2d at page 16: ‘Where there is no outstand- 
ing judicial award of custody by a foreign court the 
courts are nearly unanimous in holding that even though 
the children may be domiciled without the state, power 
in the court exists to make an award of custody of chil- 
dren present in the state in furtherance of the welfare 
of the children.” 

In State v. Gross, 173 Neb. 536, 114 N. W. 2d 16, we 
held: “A child must in fact be dependent and neglected 
at the time proceedings are instituted to have it declared 
a neglected and dependent child, or it should be in 
danger of so becoming in the near future.” Clearly, 
there was every reason to believe that the child was in 
danger of becoming a neglected child if removed from 
his present home in Nebraska. 

Under the facts presented herein, we declare the rule 
to be that it is against the intent of the law to permit 
the removal of a child from this jurisdiction unless a 
proper showing is made that it will not become a ne- 
glected or dependent child. 

The trial court concluded in part that there was no 
competent evidence adduced of the neglect testified to 
for the reason that the evidence was all self-serving. 
We are at a loss to understand the court’s reasoning. 
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We must assume the court was confusing the testimony 
with a self-serving declaration, which is a statement 
made out of court which is offered as evidence in the 
trial. There were no self-serving declarations involved 
herein. It is true that all of the witnesses were either 
the appellants, relatives of one of the appellants, or 
friends of the appellants, but they all testified to the 
facts as they saw them, and were examined and cross- 
examined by the attorneys participating and by the 
court itself. The State was represented by a deputy 
county attorney, the appellants by their own attorney, 
and the child by a guardian ad litem. 

As we said in Powerine Co. v. Grimm Stamp & Badge 
Co., 127 Neb. 165, 254 N. W. 722: “A self-serving decla- 
ration is one made by a party in his own interest at some 
time and place out of court, and does not include testi- 
mony which he gives as witness at the trial.” 

In passing, we note that the parents were fully ad- 
vised of the proceeding, had been served with copies of 
the petition, and had consulted attorneys in their own 
jurisdiction, but failed to appear or to object in any 
manner to the proceeding. The proceeding was filed 
November 13, 1961, and came on for hearing December 
6, 1961. The Perrys had been notified of the hearing 
by appellants’ attorney. The court continued the hear- 
ing to December 20, 1961, and instructed the guardian 
ad litem to notify the Perrys by certified mail, but they 
did not appear. Evidence was adduced and the hearing 
was continued until January 9, 1962. No one appeared 
for the Perrys at the time, and the court continued the 
hearing to April 24, 1962, at which time the court an- 
nounced his decision. This does not indicate too great 
a concern for the welfare of their.child by the Perrys. 

For the reasons given, we reverse the judgment of dis- 
missal entered by the trial court and remand the cause 
with directions to award the custody of the child to 
appellants subject to the further order of the court. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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JOSEPH ANDERSON, APPELLANT, V. VALLEY FEED YARDS, 
INC., A CORPORATION, APPELLEE, 
123 N. W. 2d 839 


Filed October 11, 1963. No. 35384. 


1. Principal and Agent. Agency is the relationship which results 
from the manifestation of consent by one person to another 
that the other shall act on his behalf and subject to his control, 
and consent by the other so to act. The distinguishing features 
of agency are its representative character and its derivative 
authority. 

Whether a particular relationship is an agency de- 
pends on the relations of the parties as they in fact exist, 
without regard to what they call their relationship. 

8. Landlord and Tenant. A provision in a lease for the payment 
of a percentage of the gross revenue of a business conducted by 
the lessee on the premises does not by itself alter the exist- 
ence of the relationship of landlord and tenant and create an 
agency. 


Subject to specific exceptions, the lessor of land is 
not liable for bodily harm caused to his lessee, or others upon 
the demised land with the consent of the lessee or sublessee, 
by any dangerous condition whether natural or artificial, which 
existed when the lessee took possession. 

Where a lessor knows at the time of leasing that a 
dangerous condition exists thereon which renders the premises 
unsafe for the public use intended under the provisions of the 
lease, the lessor is liable for injuries sustained by patrons of 
such lessee who, upon invitation express or implied, are admitted 
to such demised premises to make use of the same for the par- 
ticular purpose for which it was leased. 


Appeal from the district court for Douglas County: 
JAMES P. O’BrIEN, Judge. Affirmed. 


Lyle Q. Hills, for appellant. 


McGinley, Lane, Mueller & Shanahan, Kennedy, Hol- 
land, DeLacy & Svoboda, and Jesse D. Cranny, for ap- 
pellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


720 NEBRASKA REPORTS [VoL. 175 
Anderson v. Valley Feed Yards, Inc. 


WHITE, C. J. 

This is a tort action by the plaintiff, Joseph Anderson, 
for injuries sustained on July 1, 1956, when he dove 
into shallow water from a diving platform constructed 
on the edge of a lake on premises owned by the defend- 
ant, Valley Feed Yards, Inc. The defendant’s amended 
answer admits ownership; alleges that a lease of the 
premises was made in September 1949 to Nebraska 
Lakes, Inc., for resort purposes, including the swimming 
area; and alleges that the diving platform and swimming 
facilities were constructed during the period of resort 
operation by the Nebraska Lakes, Inc., under the lease. 
On motion for summary judgment, after depositions, ex- 
hibits, affidavits, and requests for admission were re- 
ceived in evidence, the trial court sustained the de- 
fendant’s motion for summary judgment. 

The questions presented by the assignments of error 
are twofold: 

1. Was the written agreement between the defend- 
ant, Valley Feed Yards, Inc., and Nebraska Lakes, Inc., 
a lease or was it a contract creating Nebraska Lakes, 
Inc., an agent of the defendant in operating the resort 
premises, including the swimming and diving area? 

2. Assuming that the contract was a lease of the prem- 
ises from the defendant to the resort operator, Nebraska 
Lakes, Inc., was there liability on the part of the de- 
fendant lessor for negligence in the construction and 
maintenance of the diving board and platform by the 
lessee in conducting a resort open to and used by the pub- 
lic for a paid consideration? 

The defendant owns land containing approximately 
five lakes created many years ago as the result of ex- 
cavation under a sand and gravel lease. This land abuts 
the Platte River. On September 10, 1949, about 7 
years before the accident and about 5 years before the 
installation of the diving board at the swimming area 
of the resort, the defendant and Nebraska Lakes, Inc., 
entered into a written “lease” agreement. This agree- 
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ment undisputedly declares and defines the rights, duties, 
obligations, and the power to use and control the de- 
fendant’s land involved in this action. The agreement is 
called a “lease” and throughout is characterized by the 
use of terms and language importing and declaring the 
relationship of landlord and tenant as it is commonly 
understood in legal terms. The premises are legally 
described, and the Nebraska Lakes, Inc., agrees to “use 
and occupy” the premises for resort purposes for a peri- 
od of over 23 years. Reservations by the lessor on the 
unrestricted use of the premises which it did “demise 
and lease” to Nebraska Lakes, Inc., are provisions as 
to prohibit the removal and damaging of fences and 
trees without the written consent of the lessor, a reserva- 
tion of the right of inspection of the premises, the right 
to use the roads for the use of the lessor’s vehicles, re- 
strictions against subletting without written consent of 
the lessor, and a requirement that the lessee keep and 
operate the business in a lawful manner. The lessor 
reserves the right to grow crops on the premises, re- 
serves ownership in tenant-constructed buildings on ter- 
mination of the lease, and provides for reentry and con- 
trol of the premises in the event of default in the pay- 
ment of rent or the performance of other covenants by 
the lessee, Nebraska Lakes, Inc. The lease provides for 
rental payments of a flat sum per year plus a percentage 
of the gross income from the operation of the resort. 
The lease was subject to the preexisting lease rights of 
the Lyman Richey Sand & Gravel Company to remove 
gravel and sand. 

Evidence was introduced by both parties as to the 
actual operation of the resort. The officers and man- 
agers of Valley Feed Yards, Inc., and Nebraska Lakes, 
Inc., testified. It is not asserted that there is any other, 
further, or different evidence than that which was in- 
troduced. Their testimony is in substantial agreement 
and undisputed. It demonstrates that Nebraska Lakes, 
Inc., took possession under the lease of September 10, 
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1949, and had operated and was operating a resort on 
the premises at the time of the accident in conformity 
to the terms of the lease agreement. There is no evi- 
dence that the defendant directed or attempted to di- 
rect the operation or management of the resort in any 
respect. The evidence is conclusive that Nebraska Lakes, 
Inc., as lessee, selected the portion of the property to be 
used for the swimming area and the installation of the 
diving board; that it hired and fired its employees; and 
that it determined the gate charges, hours, and all of the 
details as to manner of operation. It constructed, re- 
paired, and maintained all of the structures used for 
resort and swimming purposes. It equipped the swim- 
ming area with piers and floats, and about 4 or 5 years 
after the commencement of the lease, it constructed the 
diving platform and board involved in the plaintiff’s 
accident and injury. The only conclusion that could be 
drawn from all of the testimony is that Nebraska Lakes, 
Inc., was the sole and exclusive operator of the resort 
and swimming area. The defendant never interfered 
with, or had the right to interfere with, the exclusive 
control and operation by Nebraska Lakes, Inc., of the 
resort and swimming area. The plaintiff cites Brasier v. 
Cribbett, 166 Neb. 145, 88 N. W. 2d 235, where the ques- 
tion of whether an agreement for the operation of an 
airport constituted an agency or a lease was before the 
court. In holding that an agency was created because 
supervisory authority over operations of the business of 
the airport was retained by the purported lessor and 
that the purported lessee was devoid of the requisite 
control and possession of the premises, we laid down 
the following rule as a testing yardstick in such cases: 
“In Valentine Oil Co. v. Powers, 157 Neb. 87, 59 N. W. 2d 
160, this court said: ‘Agency is the relationship which 
results from the manifestation of consent by one person 
to another that the other shall act on his behalf and 
subject to his control, and consent by the other so to 
act. * * * The distinguishing features of agency are its 
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representative character and its derivative authority. 
Whether a particular relationship is an agency depends 
cn the relations of the parties as they in fact exist, with- 
out regard to what they call their relationship.’ See, 
also, Restatement, Agency, § 1, p. 7; 2 C. J. S., Agency, 
§ 2, p. 1026.” 

In Restatement, Agency, § 1, p. 7, it is stated: ‘Agency 
is the relationship which results from the manifestation 
of consent by one person to another that the other shall 
act on his behalf and subject to his control, and consent 
by the other so to act.” 

As the plaintiff states, where there is control, there 
is agency. Here, either in the lease agreement or in the 
actual operation of the swimming area or resort, there 
is a complete absence of the retention of supervisory au- 
thority over the defendant. There was a grant of pos- 
session and control of all of the premises for the opera- 
tion of the swimming area and resort with the manner of 
conduct and operation of the business resting solely in 
Nebraska Lakes, Inc. Reservations and restrictions in 
the lease as to cropping rights, subletting, right of in- 
spection, right to reentry in default, use of roads, and 
rights of a previous lessee to mine sand and gravel could 
in no way alter this conclusion, and authority support- 
ing such a conclusion is not cited. We point out that 
the reserving of rights existing in the landlord at the 
time of the lease is not proof of affirmative control, di- 
rection, and supervisory authority of the business op- 
erated by the lessee on the premises. Nor does the pro- 
vision for payment of a percentage of the gross revenue 
of the resort operation as rental alter the existence of 
the relationship of landlord and tenant and create an 
agency. Van Avery v. Platte Valley Land & Investment 
Co., 133 Neb. 314, 275 N. W. 288. From what has been 
said, it is clear that the contention of the plaintiff that 
an agency relationship existed cannot be sustained. 

The plaintiff next contends that even assuming the 
only relationship present was that of lessor and lessee, 
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the defendant lessor leased the premises for a public 
purpose, knew that members of the public were gen- 
erally invited, and owed the duty to protect the plaintiff 
against the dangerous condition of the swimming area 
with its diving platform and board. The undisputed evi- 
dence is that the lake or pond had been in existence for 
many years prior to the lease agreement of September 
10, 1949. Undisputed is the fact that all of the arti- 
ficial conditions, the piers, the floats, and the other 
equipment and structures were placed on the premises 
by the lessee, Nebraska Lakes, Inc., after the lease agree- 
ment went into effect. The diving platform and spring- 
board were constructed by the lessee itself and placed 
cn the premises 4 or 5 years later in 1953 or 1954. It is 
also undisputed that there was no covenant by the 
lessor to make repairs or improvements; that none were 
made by the lessor; and that the lessor exercised no 
control or performed any acts whatsoever in connection 
with their construction, placement, or operation. 

Applicable here is the following from Sipprell v. 
Merner Motors, 164 Neb. 447, 82 N. W. 2d 648: “ ‘Sub- 
ject to limited exceptions, the general rule is that guests 
and invitees of the tenant derive their right to enter 
upon the premises leased through the tenant, and have 
the same but no greater right to proceed against the 
landlord for personal injuries resulting from alleged 
defects on the premises than the tenant has.’ * * * the 
exceptions contemplated by this statement have no re- 
lation to conditions arising after leasing and surrender 
of control but only to those existing at the time of 
leasing.” 

The precise question as to a lessor’s duty toward in- 
vitees on premises leased for a public purpose was 
passed on in Nelson v. Hokuf, 140 Neb. 290, 299 N. W. 
472, wherein it was declared: “In Van Avery v. Platte 
Valley Land & Investment Co., 133 Neb. 314, 275 N. W. 
288, this court approved the following rules. ‘Subject 
to specific exceptions, the lessor of land is not liable for 
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bodily harm caused to his lessee, or others upon the 
demised land with the consent of the lessee or sub- 
lessee, by any dangerous condition, whether natural or 
artificial, which existed when the lessee took possession.’ 
‘Where, however, premises are leased for a public or 
semipublic purpose, and the lessor knows at the time of 
leasing that a dangerous condition exists thereon which 
renders the premises unsafe for the public use intended, 
the lessor is liable for injuries sustained by patrons of 
such lessee who, upon invitation express or implied, are 
admitted to such demised premises to make use of the 
same for the particular purpose for which it was leased.’ ” 

Perhaps the most succinct statement of the rule ap- 
plicable to a lease for public purposes is the following 
from Restatement of the Law of Torts, § 359, p. 971, 
quoted in Van Avery v. Platte Valley Land & Investment 
Co., supra: ‘“‘A lessor who leases land for a purpose 
which involves the admission of a large number of per- 
sons as patrons of his lessee, is subject to liability for 
bodily harm caused to them by an artificial condition 
existing when the lessee took possession, if the lessor 
* * * (a) knew or should have known of the condition 
and realized or should have realized the unreasonable 
risk to them involved therein, and * * * (b) had reason 
to expect that the lessee would admit his patrons before 
the land was put in reasonably safe condition for their 
reception.’ ” 

That the lake or pond itself did not constitute a dan- 
gerous condition or a nuisance is well settled. City of 
Omaha v. Bowman, 52 Neb. 293, 72 N. W. 316, 66 Am. 
S. R. 506, 40 L. R. A. 531; Toft v. City of Lincoln, 125 
Neb. 498, 250 N. W. 748; Robbins v. City of Omaha, 100 
Neb. 439, 160 N. W. 749. 

The conditions and requirements of these applicable 
rules not having been met, it is clear that there was 
no duty imposed on the lessor as to the diving board and 
other artifical conditions placed and constructed on the 
premises after’ the commencement of the lease. 
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We, therefore, reach the ultimate conclusion that under 
the undisputed facts and circumstances of this case, the 
rights reserved and retained by the lessor were not the 
proximate cause of the plaintiff’s injuries, nor could 
such retention of rights by the lessor be made the basis 
of a duty to construct or reconstruct or change improve- 
ments and conditions made exclusively by the lessee, 
or to make the added improvements reasonably safe for 
lessee’s invitees. 

Under the applicable rules as to motion for summary 
judgment, the pleadings have been pierced to show con- 
clusively that no genuine issue of fact exists and that the 
defendant is entitled to judgment as a matter of law. 
The judgment of the trial court is correct and is affirmed. 

AFFIRMED. 


Donna MAE GROTHENDICK, ALSO KNOWN AS Donna MAE 
MORELAND, APPELLANT, V. DoNALD M. GROTHENDICK, 


APPELLEE, 
123 N. W. 2d 646 


Filed October 11, 1963. No. 35396. 


1. Divoree. In an action ,for divorce where the custody and main- 
tenance of children are involved and a decree has been rendered 
fixing custody and maintenance, if the circumstances of the 
parties shall change, or it shall be to the best interests of the 
children, the court is empowered by statute afterwards from 
time to time on its own motion or on the petition of either 
parent to revise or alter, to any extent, the decree so far as 
it concerns the care, custody, and maintenance of the children 
or any of them. 

2. Divorce: Appeal and Error. In the absence of error or a show- 
ing that the action of the court was unreasonable, such action 
will not ordinarily be vacated or set aside on appeal. 


Appeal from the district court for Douglas County: 
LAWRENCE C, KRELL, Judge. Affirmed. 


Kelley, Grant & Costello, for appellant. 
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White, Lipp, Simon & Powers, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


YEAGER, J. 

This is a proceeding to modify or change the part of a 
decree of divorce relating to the custody of two minor 
children of the plaintiff, who is appellant here, and the 
defendant, who is appellee here, in an action in the dis- 
trict court for Douglas County, Nebraska. The plain- 
tiff instituted the action for divorce but the record here 
fails to disclose to which of the parties the decree 
awarded the divorce. The decree has not come to this 
court as a part of the record. 

The proceeding here was instituted by the plaintiff 
by the filing on May 23, 1962, of a petition in that ac- 
tion in which she declared that the parties were divorced 
on December 4, 1959; that the defendant was awarded 
custody of the two children; that on June 17, 1960, the 
court on its own motion placed the children in the 
custody of the district court, and at that time placed 
them in possession of the plaintiff; that on November 
21, 1960, the custody was continued in the district court 
but it was provided that possession be given to a board- 
ing home approved by the court for 6 months or less; 
that on September 15, 1961, erroneously stated in the 
petition as August 16, 1961, on motion of the plaintiff 
to modify the previous order with reference to custody 
and to grant it to plaintiff, custody was instead awarded 
to the defendant; and that possession was awarded to 
the parents of defendant until the further order of the 
court, with permission to the plaintiff to visit them on 
the fourth Sunday of each month between the hours of 
1 pm. and 7:30 p.m. The prayer was for modification 
of the previous award by granting custody to her. To 
this petition the defendant, on June 25, 1962, filed a 
general denial. 

On June 29, 1962, the defendant filed an applica- 
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tion for a grant of right to remove the children under 
his custody to the State of Colorado. 

A hearing was had on the petition of plaintiff and 
the application of defendant, and an order was entered 
granting full custody of the children to the defendant 
with right to remove them to his home in the State of 
Colorado. 

At the hearing evidence was adduced on behalf of 
both parties but from it all and the transcript, there is 
nothing whatever which discloses a reason for the 
original decree or the modifications subsequent thereto 
and prior to the order involved here. 

At the hearing involved here the fitness of the parties 
did not become the subject of inquiry. The only real 
subjects of inquiry on this hearing were the suitability 
of environment which could be provided respectively 
by the parties, the desires of the children, and impair- 
ment of rights of visitation by the plaintiff in the case 
of an award such as was granted by the court. 

There could not in reality be anything said unfavor- 
ably as to the respective environments offered, and 
also there was nothing, which if the opportunity was 
afforded, from which an inference flowed that the of- 
fers would not be fulfilled. 

The record discloses that the children desired the re- 
sult which was accomplished by the order which was 
entered. This information came from the children. 

The rights of visitation were presented and remarked 
upon by the trial judge at the hearing involved here as 
is disclosed by the record, and in the light of this in ef- 
fect he concluded by the order that the impairment of 
the rights of visitation was not sufficient to defeat the 
right of custody of the children in the defendant and 
their removal to Colorado. 

It may be well observed here that it must be pre- 
sumed that the earlier award of custody to the defendant 
was predicated upon information sustaining its propriety. 

On the question of change of custody and mainte- 
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nance of children after a decree has been rendered, sec- 
tion 42-312, R. R. S. 1948, provides: “If the circum- 
stances of the parties shall change, or it shall be to 
the best interests of the children, the court may after- 
wards from time to time on its own motion or on the 
petition of either parent revise or alter, to any extent, 
the decree so far as it concerns the care, custody and 
maintenance of the children or any of them.” See, also, 
Waldbaum v. Waldbaum, 171 Neb. 625, 107 N. W. 2d 407; 
Jones v. Jones, 173 Neb. 880, 115 N. W. 2d 462. 

The only substantial change made by the order from 
which the appeal is taken here is that the full and un- 
qualified custody of these children is granted to the 
defendant and he is permitted to remove them to the 
State of Colorado. 

A probable practical effect, as the court recognized, 
was to deprive the plaintiff of monthly visitation. This 
right has not been denied but distance would in proba- 
bility deprive her of these opportunities. 

The district court heard the parties testify and in 
the very nature of things had the opportunity to make 
observation which opportunity, also in the nature of 
things, is denied to this court, and in this light in its dis- 
cretion made this order. In all of this there is nothing 
to justify an adjudication that it abused its discretion. 
or violated its duty, or that the action was unreasonable. 
In the light of this no basis exists for a reversal of the 
action of the district court. See Passmore v. Passmore, 
144 Neb. 775, 14 N. W. 2d 670. 

The judgment of the district court is therefore af- 
firmed. 

AFFIRMED. 
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Essay v. Essay 


MartTHA ESSAY, APPELLEE, Vv. EDWARD ESSAY, APPELLANT. 
. 123 N. W. 2d 648 


Filed October 11, 1963. No. 35405. 
SUPPLEMENTAL OPINION 


Appeal from the district court for Box Butte County: 
ALBERT W. CRITES, Judge. On motion for rehearing. 
See ante p. 689, 123 N. W. 2d 20, for original opinion. 
Former opinion modified. Motion for rehearing over- 
ruled. 


Wade H. Ellis and Jack Devoe, for appellant. 
Wright, Simmons & Hancock, for appellee. 


Heard before WuirTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAuUGH, and Brower, JJ. 


. CARTER, J. 

The appellee asserts on rehearing that this court was 
in error in holding that “the net profits earned from 
April 13, 1960, to July 24, 1961, are to be shared equally, 
and that such rule applies until the partnership is ter- 
minated.” Upon a reconsideration of this point we con- 
clude that the opinion was in error in this respect. 

It is the general rule that the right of a partner to 
share in the profits earned by the continuance of a part- 
nership business after its dissolution is founded upon the 
use to which such partner’s interest in the capital and 
assets of the partnership has been put in earning sub- 
sequent profits, and if the partner claiming an interest 
in profits earned after the dissolution has no interest in 
the assets or capital of the partnership after dissolution, 
he is not entitled to share in such profits. 40 Am. Jur., 
Partnership, § 390, p. 398. 

From the date of dissolution, in this case April 13, 
1960, until the appointment of a receiver on July 24, 
1961, Edward Essay continued to manage the business 
and devoted his time and skill to its operation. Where 
the profits earned after dissolution and before a final 
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accounting are attributable in part to the personal skill 
or services of a partner, it is a factor to’ be considered 
in the apportioning of the shares of the partners. 

We conclude, however, that the interest which. Ed- 
ward Essay may have in the profits earned after the 
dissolution of the partnership can be determined only 
after the interests of the partners in the capital and 
assets of the partnership are determined. We hold that 
this court prematurely decided the shares that each part- 
ner was.to have in the profits after dissolution. We di- 
rect the trial court to reserve its ruling with reference 
thereto until there has been a final accounting of the 
capital and assets of the partnership, and that the profits 
earned after the dissolution be then apportioned in the 
proportion that each had in the partnership assets at the 
time of dissolution, subject to a consideration of the 
service and personal skill of Edward Essay in earning 
such profits, either by adequate compensation therefor 
or by increasing his share of the profits as equity re- 
quires. Vangel v. Vangel, 45 Cal. 2d 804, 291 P. 2d 25, 
55 A. L. R. 2d 1385. 

Our former opinion appearing ante p. 689, 123 N. W. 
2d 20, is accordingly modified in. accordance herewith 
and the motion for a rehearing overruled. 

FORMER OPINION MODIFIED. 
MoTION FOR REHEARING OVERRULED. 


STATE OF NEBRASKA, APPELLEE, V. LOREN ROBERT GARST, 
APPELLANT. 
123 N. W. 2d 638 


Filed October 11, 1963. No. 35426. 


1. Automobiles. By statute it is provided that whenever it comes 
to the attention of the Director of the Department of Motor 
Vehicles that a person has accumulated a total of 12 or more 
points within a period of 2 years for traffic violations, such 
director is authorized to summarily revoke the license and 
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privilege of such person to operate a motor vehicle in this 
state, such revocation to be for a period of 1 year from the 
date of the signing of the order of revocation. 

Section 39-7,1380, R. R. S. 1948, provides in part that 
within 24 hours after the revocation provided for by section 
39-7,129, R. R. S. 1943, the Director of the Department of Motor 
Vehicles shall notify in writing the person whose license or 
privilege has been revoked, and such notice must be mailed to 
such person by either registered or certified mail to the last- 
known residence of such person. 

The last-cited statute discloses that the intention of 
the Legislature is that the Director of the Department of Motor 
Vehicles could and should rely upon the last-known residence as 
shown by the files in his office. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Thomas J. Gorham, for appellant. 
Ralph D. Nelson and Jerry L. Snyder, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and BROWER, JJ. 


MESSMORE, J. 

The appellant, Loren Robert Garst, hereinafter called 
the defendant, was charged with unlawfully operating a 
motor vehicle within the corporate limits of the city of 
Lincoln while his Nebraska operator’s license was under 
suspension and before it was reinstated. As presented 
to the jury by the trial court’s instructions, the basic 
issues were whether or not the defendant was operating 
a motor vehicle within the corporate limits of the city 
of Lincoln, and whether or not the operator’s license of 
defendant to drive a motor vehicle was under suspen- 
sion at the time of said operation. The trial court also 
submitted to the jury the issue as to whether or not the 
defendant was given proper notice of the suspension of 
his Nebraska operator’s license. The jury returned a 
verdict of guilty. The defendant filed a motion for new 
trial. The trial court overruled the defendant’s motion 
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for new trial and the defendant brings this case to this 
court for review. 

The defendant contends that the trial court erred in 
overruling the defendant’s motion at the close of the evi- 
dence by the State and at the close of all of the evidence, 
for the reason that sufficient notice of suspension of the 
defendant’s license to operate a motor vehicle in this 
state was not given to the defendant as provided for by 
law under section 39-7,130, R. R. S. 1943. 

William Edwards testified that he was employed by 
the State of Nebraska, Department of Motor Vehicles; 
that he was the chief examiner of driver’s licenses and 
supervisor of the office of financial responsibility and 
had under his control records of individuals who have 
had their Nebraska operator’s licenses previously 
suspended. 

Abstracts of court records involving defendant were 
received in evidence and show violations of the law re- 
lating to the operation of motor vehicles. There also 
appears in the record a letter from the Department of 
Motor Vehicles, dated December 6, 1960, addressed to 
the defendant at 901 West Seventh Street, Grand Island, 
Nebraska, wherein the defendant was notified that his 
operator’s license and privilege to operate a motor ve- 
hicle in this state had been revoked by the Director of 
Motor Vehicles for a period of 1 year from December 
6, 1960, because the defendant had accumulated a total 
of 12 or more points within a 2-year period. The letter 
set forth the violation date of each offense, the conviction 
date, the number of points accumulated by the defend- 
ant, and made a demand for the return of the defend- 
ant’s Nebraska operator’s license immediately to the 
Director of Motor Vehicles at the State House, Lincoln, 
Nebraska. 

An order was entered revoking the defendant’s li- 
cense to operate a motor vehicle for a period of 1 year 
from December 6, 1960. 

The letter was returned to the State of Nebraska, 
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Department of Motor Vehicles, at the State Capitol 
Building, unclaimed. 

The defendant’s Nebraska license to operate a motor 
vehicle, dated September 21, 1959, appears in the record. 

A police officer testified that he made contact with the 
defendant on December 5, 1961, with reference to an 
injury accident on Vine Street between El] Avado Av- 
enue and Mahoney Drive, at approximately 11:29 p.m. 
This officer observed a 1962 Ford Thunderbird automo- 
bile sitting next to the north curb of Vine Street, and a 
man standing on the sidewalk facing south. A power 
pole was broken off and a mailbox bent over. The right 
front of this automobile was caved in. The person stand- 
ing near it was the defendant who showed this officer 
an Arizona driver’s license. The defendant stated that 
he was the driver of the automobile involved in the acci- 
‘dent; that he was going at a speed of 35 to 40 miles an 
hour, traveling west on Vine Street; that there were no 
other occupants of the automobile and no other vehicle 
involved in the accident; and that he hit a power pole 
and a mailbox. The defendant was asked whether or 
not he had a Nebraska operator’s license and he said no, 
that he was working as a salesman and had only an 
Arizona operator’s license. The defendant was then 
asked if his operator’s license was suspended. The de- 
fendant stated that he did not know whether or not it was 
suspended. 

A police officer who was with the officer who testified 
as above corroborated his testimony. 

The defendant testified that at the time he was given 
a ticket for the violation referred to in an exhibit and 
which occurred in Grand Island, the date of the violation 
being November 25, 1960, and the date of hearing No- 
vember 26, 1960, in police court, he did not give anv 
name or address. The address appearing on this abstract 
for conviction report is 901 West Seventh Street, Grand 
Island, Nebraska. The defendant further testified that 
‘he did not receive a letter from the Department of Motor 
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Vehicles relating to his operator’s license in Nebraska 
and the’ revocation of it. The defendant further testi- 
fied that his mother was living in Grand Island and he 
was in Phoenix, Arizona, and that she wrote him a let- 
ter and informed him that she had received a letter from 
some office in the state that she believed related to his 
operator’s license. Defendant sent his mother a letter 
and enclosed his operator’s license, but did not know 
what his mother did with it. This operator’s license 
was identified by William Edwards, chief examiner of 
driver’s licenses of the Department of Motor Vehicles, 
and was on file in his office at the time the instant of- 
fense was committed. The defendant further testified 
that he was aware of the points he had accumulated in 
Nebraska for violation of traffic laws; and that he had 
made inquiry in 1961 to the financial responsibility sec- 
tion of the Department of Motor Vehicles as to the points 
he had accumulated. . 
There is no question but that the defendant had ac- 
cumulated sufficient points to require a suspension or 
revocation of his operator’s license as provided for in 
section 39-7,128, R. R. S. 1943. See Bradford v. Ress, 
167 Neb. 338, 93 N. W. 2d 17. 
Section 39-7,129, R. R. S. 1943, provides in part: “* * * 
whenever it shall come. to the attention of the director 
that such person or any other person has, as disclosed 
by the records of such director, accumulated a total of 
twelve or more points within any period of two years, 
as set out in section 39-7,128, the director shall sum- 
marily revoke (1) the license and privilege of such per- 
son to operate a motor vehicle in this state * * *. Such 
revocation shall be for a period of one year from the 
date of the signing of the order of revocation * * *.”- 
Section 39-7,130, R. R. S. 1943, provides in part: “With- 
in twenty-four hours after the revocation provided for 
by section 39-7,129, the Director of the Department of 
Motor Vehicles shall notify in writing the person whose 
license or privilege has been revoked that such license 
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or privilege has been revoked. Such notice shall * * * 
(4) be served by mailing it to such person by either reg- 
istered or certified mail to the last-known residence of 
such person * * *,” 

The record discloses that the notice of revocation of 
such license to operate a motor vehicle was mailed by 
certified mail to the defendant’s last-known residence 
as shown by such records in the Department of Motor 
Vehicles. The last-known residence of the defendant 
was established by the address given on the certified 
copy of the abstract for conviction report received by 
the department as heretofore identified, which was dated 
less than 2 weeks prior to the entry of the order of sus- 
pension and the mailing of the notice. 

This court has held that a person’s right to operate 
a motor vehicle is not in fact a right, but a privilege, 
and that the Legislature may provide the manner in 
which this driving privilege be granted and the manner 
in which it may be revoked. It is apparent that the 
Legislature made no requirement that notice of revoca- 
tion or suspension of a license to operate a motor vehicle 
in this state be actually received by the individual or 
that such individual have actual knowledge of the sus- 
pension or revocation of his operator’s license. This is 
apparent from a reading of section 39-7,130, R. R. S. 
1943. 

The record shows that the defendant in this case did 
have actual knowledge of the State’s action in regard 
to his operator’s license. He was notified by his mother 
that she received a letter from the Department of Roads 
or some state office relating to the operator’s license of 
defendant. As a result of discovering this matter, the 
defendant relinquished his operator’s license, and it 
was in the files of the director of financial responsibility 
of the Department of Motor Vehicles at the time the 
offense charged in the instant complaint was committed. 

A reading of the aforesaid sections discloses that the 
Legislature placed a mandatory duty upon the Director 
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of the Department of Motor Vehicles to keep the record 
of convictions of traffic violations and to suspend the 
privilege of an individual who had accumulated a cer- 
tain number of points, as set forth in the statute, and 
directed that the notice of suspension be mailed to the 
last-known residence of the individual. It would appear 
that the Legislature intended that the Director of the 
Department of Motor Vehicles could and should rely 
upon the last-known residence of such person as shown 
by the files in his office. To interpret section 39-7,130, 
R. R. S. 1943, otherwise would place a duty upon the 
director which would be uncertain in nature and almost 
impossible to perform. 

As the record discloses, it is apparent that all of the 
requirements of section 39-7,130, R. R. S. 1943, with 
reference to mailing notice relating to suspension or 
revocation of operator’s licenses, were complied with. 
The judgment of the trial court should be, and is here- 
by, affirmed. 

AFFIRMED. 


Marvin L. Kocu, APPELLEE, v. Mar Erta Kocn, Now 


SINCE HER REMARRIAGE, MAE Etta GOULD, APPELLANT. 
123 N. W. 2d 642 


Filed October 11, 1963. No. 35459. 


1. Divorce. One seeking relief from a divorce decree may, by 
reason of his conduct subsequent to the rendition of the decree, 
be estopped from attacking it. 

Where one against whom a divorce decree has been 
granted remarries, it is the general rule that such party is 
thereafter estopped to assail the validity of the divorce. 

8. Parent and Child. Where one of the parents has had the cus- 
tody of the minor children of the parties for a long period of 
time, during which time they have been properly cared for and 
strong mutual attachments thus permitted to develop, the 
welfare of the children will generally best be served by leaving 
them with the parent to whom the children have become 
attached. 
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4. Divorce. Where the care, custody, and control of children have 
been awarded to one of the parents by a divorce decree which 
has become final, such care, custody, and control will not ordi- 
narily be changed in the absence of changed conditions or where 
the best interests of the children demand it. 

It is the better practice to keep the custody of children 
awarded in a divorce suit within the jurisdiction of the court 
having control over them unless the best interests of the 
children demand otherwise. 

6. Divorce: Attorney and Client. In a divorce action it is ordi- 
narily within the discretion of the court to allow or refuse to 
allow attorney’s fees. 


Appeal from the separate juvenile court of Lancaster 
County: WILFRED W. NUERNBERGER, Judge. Affirmed. 


William L. Walker and Ear] Ludlam, for appellant. 
Wagener & Marx, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 


This is an application by Mae Etta Gould to secure 
the vacation of an order of the district court consenting 
to the adoption of her children, Daniel LeRoy and David 
Charles Koch, ages 9 and 8 years respectively. The 
application also petitioned the court to grant the cus- 
tody of the two minor children to the applicant. After 
trial the trial court vacated the order of the district 
court consenting to the adoption of the children and de- 
nied the petition of Mae Etta Gould for the custody of 
‘the children. Mae Etta Gould has perfected an appeal 
to this court. 

We shall herein refer to Mae Etta Gould as Mae and 
Marvin L. Koch as Marvin. Mae and Marvin were 
married on December 30, 1951. They resided in Lincoln, 
Nebraska, for about 3 years thereafter, during which 
time, on May 9, 1953, Daniel LeRoy was born. In July 
1954 they moved to California. On June 6, 1955, David 
Charles was born. Shortly after the birth of David 
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Charles marital difficulties developed. On August 22, 
1956, Marvin brought the two children to Lincoln and 
placed them in the care of his mother. On August 22, 
1956, Mae commenced a suit for divorce in California. 
On October 3, 1956, Marvin commenced a suit fora 
divorce in Nebraska, a summons being personally served 
on Mae in California on October 17, 1956. Marvin ob- 
tained a default decree of divorce in Nebraska on Janu- 
ary 3, 1957. Mae filed a motion to vacate the decree 
and a motion for a new trial on January 23, 1957. Both 
motions were withdrawn on May 11, 1957. By the de- 
cree of divorce the two minor children then residing 
within the jurisdiction of the court were awarded to 
Marvin. Mae married Alfred L. Gould on September 
6, 1958, and was divorced from him on May 22, 1961. 
Mae visited the children in Lincoln during the summers 
of 1957 and 1960. On July 30,:1960, Marvin married 
Sharon Greuter after which he established a home in 
which Daniel LeRoy and David Charles have since lived. 

On April 20, 1957, Mae and Marvin entered into a 
property settlement agreement. In addition to a division 
of property it was agreed that Marvin was to have 
the care and custody of Daniel LeRoy and David Charles 
Koch subject to Mae’s right to visit the children at rea- 
sonable times in Nebraska; Mae waived her right to 
support by Marvin and agreed to dismiss with prejudice 
the divorce action pending in California; and the parties 
stipulated that such settlement might be incorporated 
in the judgment of the court in which any divorce ac- 
tion between the parties may be pending. 

On September 27, 1961, the district court for Lancaster 
County, Nebraska, entered its order giving its consent 
to the adoption of Daniel LeRoy and David Charles Koch 
by Sharon Marie Koch. On November 15, 1961, Mae 
-filed;a motion to vacate the consent to adoption, that the 
permanent custody of the minor children be awarded-to 
her, and that she be permitted to take them to California. 
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Marvin denied generally, and it was upon the issues 
thus raised that the case was tried. 

It is the contention of Mae that the decree of divorce 
obtained in Nebraska was void for want of jurisdiction 
in that Marvin was at all times after July 1954, and 
until August 1956, a resident of California. We do not 
deem it necessary to discuss the question of jurisdiction 
of the divorce proceeding in that Mae is estopped to 
assert its invalidity against Marvin. The facts are un- 
disputed that Mae relied upon the validity of the divorce 
decree by subsequently entering into a marriage with 
Alfred L. Gould and a property settlement with Marvin. 
This issue is controlled by Attebery v. Attebery, 172 
Neb. 671, 111 N. W. 2d 553, wherein it is said: “The 
general rule with regard to estoppel as applied to the 
present proceeding is set forth in 17 Am. Jur., Divorce 
and Separation, § 516, p. 612, as follows: ‘One seek- 
ing relief from a divorce decree may, by reason of his 
conduct subsequent to the rendition of the decree, be 
estopped from attacking it. Thus, one cannot be relieved 
from a judgment of divorce after using the privileges 
which it confers; in other words, one cannot accept bene- 
fits of a decree and not be bound by its burdens. * * * 
Generally, it is held that if one against whom a divorce 
decree has been granted remarries, he or she is there- 
after estopped to assail the validity of the divorce,’” 
subject to exceptions not applicable here. See, also, 
In re Estate of Nelson, 81 Neb. 363, 115 N. W. 1087; 
Carpenter v. Carpenter, 146 Neb. 140, 18 N. W. 2d 737. 

Mae appears to contend that irrespective of her estop- 
pel to raise the question of jurisdiction of the court in 
granting the original divorce decree, she may properly 
assert her right to the custody of the children. The de- 
fault divorce decree found that Marvin was a fit and 
proper person to have the exclusive care, custody, and 
control of the minor children of the parties and that 
Mae was neither a fit nor proper person to have such 
eare, custody, or control. In addition thereto, in the 
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property settlement the parties agreed that Marvin 
should have their care and custody. Mae offered no 
evidence of any changed conditions that necessitated a 
change of custody. On the other hand, the evidence 
establishes that the children are well cared for in the 
home of Marvin and Sharon, that they are well adjusted 
and happy, and that they have great affection for both 
Marvin and Sharon. Mae testified that as far as she was 
able’ to observe during her visits in Lincoln in 1957, 
1960, and 1962, the children appeared to be well cared 
for and that she had no objections to make in that 
respect. 

The evidence shows that Mae has a good home in 
Anaheim, California, which would be adequate for the 
care of the children. She is employed and earns a 
gross income in excess of $400 per month. Her mother, 
who is to live with her, would care for the children 
during her working hours. There is no evidence of her 
present unfitness to have the custody of the children. 

We point out, however, that Marvin has had the cus- 
tody of these children since August 22, 1956. Mae has 
been somewhat indifferent to their welfare since that 
time, although she sent them presents a few times. 
She did visit them twice prior to the trial during the 6 
years they have been in the care and custody of Marvin. 

The best interests of the children require that they be 
left in the care and custody of Marvin and Sharon. For 
6 years they have been cared for properly, first by 
Marvin and his mother and then by Marvin and Sharon. 
All the evidence points to the fact that they have a 
good home, that they are adjusted and happy, and that 
they are being properly cared for. They are doing well 
in school, and proper religious training is being afforded. 
No reason appears from the evidence why these chil- 
dren should be taken from their present environment 
and their care and custody placed elsewhere. The evi- 
dence preponderates in favor of a finding that the best 
interests of the children require that the application be 
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denied and that their care and custody be left with 
Marvin and Sharon. 

The decision in this case is controlled by the case of 
Stanley v. Stanley, 155 Neb. 125, 50 N. W. 2d 558, a 
case very similar on its facts to the present case. In 
that case we said: “Little more can be said in favor of 
the requested change than that the defendant is the 
mother of the child; that she desires custody; that her 
husband is more affluent than the plaintiff; and that the 
proposed new environment is more physically attrac- 
tive. This is not regarded as a sufficient change of cir- 
cumstances to justify an award of the custody of this 
child to the defendant.” 

It is a sound principle of law that where one of the 
parents has had custody of a child for a long period of 
time, in this case for 6 years, during which time it has 
been properly cared for and strong mutual attachments 
thus permitted to develop, the welfare of the child will 
best be served by leaving it with the parent to whom 
the child has become attached. Williams v. Williams, 
161 Neb. 686, 74 N. W. 2d 543. There was no change 
of circumstances shown by the record which would sus- 
tain a change of the custody of the children. Nor is 
there any evidence to sustain a finding that the best 
interests of the children require a change in their cus- 
tody. The judgment of the trial court is in conformity 
with this finding and it is approved. 

Complaint is made that the trial court erred in not 
extending the right of visitation beyond that granted 
in the original decree of divorce. The decree of divorce 
provided: ‘“* * * that the defendant shall have the right 
to visit with said children in the State of Nebraska at 
all reasonable times; * * *.” We point out that Mae is 
a resident of the State of California and that she desires 
that the order of the trial court be amended to permit 
visitation by the children in that state. The better 
practice is to keep the custody of children within the 
jurisdiction of the court having control over them, un- 
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less the best interests of the children demand other- 
wise. Young v. Young, 166 Neb. 532, 89 N. W. 2d 763; 
Caporale v. Hale, 169 Neb. 751, 100 N. W. 2d 847; York 
v. York, 246 Iowa 132, 67 N. W. 2d 28. We find no error 
in the award of visitation rights by the trial court. 

It is contended that the trial court erred in not grant- 
ing an attorney’s fee to the former wife. In Vasa v. 
Vasa, 165 Neb. 69, 84 N. W. 2d 185, this court said: 
“In a divorce action it is ordinarily within the discre- 
tion of the court to allow or refuse to allow suit money 
and attorney’s fees.” In this case the custody of the 
children had been with Marvin. No change in circum- 
stances was pleaded or proved. Mae had agreed in 
writing that the custody of the children was to be given 
to Marvin. She found no fault with the care that had 
been given them. The trial court, under such circum- 
stances, did not abuse its discretion in denying an attor- 
ney’s fee. The request for the allowance of an attor- 
ney’s fee in this court is likewise denied. 

The judgment of the juvenile court is in all respects 
correct and it is affirmed. 

AFFIRMED. 

Wuire, C. J., not participating. 


ELMER A. MICHELSEN, SR., ET AL., APPELLANTS, v. ARNOLD 
UPTON ET AL., APPELLEES. 
123 N. W. 2d 850 


Filed October 18, 1963. No. 35346. 


1. Adjoining Landowners. Where the plaintiffs were as well aware 
of the situation as the work of excavating progressed as were 
the defendants, there was no occasion for notifying plaintiffs 
of what was being done. 

When the possessor of adjoining land to where an 
excavation is being made knows or has reason to know of 
the danger, he is guilty of contributory negligence if he fails 
to take such precautions as an ordinarily prudent man would take 
under like circumstances to guard his premises against harm. 

8. Negligence. The rule in regard to contributory negligence of 
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the adjoining owner appears to be that where such negligence 
is the proximate cause of the injury, or where it has materially 
contributed to the injury, there can be no recovery. 

4. Trial. The rule is that in every case before the evidence is 
left to the jury, there is a preliminary question for the judge, 
not whether there is literally no evidence, but whether there 
is any upon which a jury can properly proceed to find a verdict 
for the party producing it, upon whom the burden of proof is 
imposed. 


It is the duty of a trial court to direct a verdict 
where the evidence is undisputed or where the evidence, though 
conflicting, is so conclusive that it is insufficient to sustain a 
verdict and judgment. 

Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the trial court to decide the question, as a mat- 
ter of law, rather than submit it to the jury for determination. 


Appeal from the district court for Cass County: JOHN 
M. Dierks, Judge. Affirmed. 


James F. Begley, for appellants. 


Wear, Boland, Mullin & Walsh, A. Lee Bloomingdale, 
Smith & Lebens, Tyler & Frerichs, and Otto Wellensiek, 
for appellees. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


MEssmorg, J. 


The plaintiffs, Elmer A. Michelsen, Sr., and Edith May 
Michelsen, brought this action at law against Arnold 
Upton and Dora Upton, Byron Baker, and Colbert and 
Gerber, a partnership, defendants, for damages for al- 
leged negligence resulting in the collapse of the plain- 
tiffs’ building into an excavation made on the adjoin- 
ing land owned by the defendants Upton. The trial court 
sustained the motion of defendants Baker and Colbert 
and Gerber, a partnership, for directed verdict and dis- 
missed the plaintiffs’ petition as to such defendants at 
the close of plaintiffs’ case-in-chief. At the close of all 
of the evidence the trial court sustained the defendants 
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Uptons’ motion for directed verdict or dismissal of the 
plaintiffs’ petition. The plaintiffs filed a motion for 
new trial which was overruled by the trial court. Upon 
the overruling of the motion for new trial, the plaintiffs 
perfected appeal to this court. 

The record shows that the plaintiffs Michelsen are 
joint owners of the east one-third of Lot 4, Block 71, 
Weeping Water, Nebraska. This property was 22 feet 
wide by 132 feet long. Located thereon was a building 
22 feet wide and 50 feet long, the front of which was set 
back from the lot line approximately 4 or 5 feet. -Plain- 
tiffs purchased this building at a judicial sale on October 
29, 1958. The building was at least 35 or 45 years old. 
At the rear of the building was a cement-block addition 
8 feet by 8 feet, and a frame porch, or lean-to, 13 feet by 
7 feet. There was a full basement under the south one- 
third of the building, with a crawl space beneath the 
concrete-block addition which was entered from the 
basement. Beneath this addition was the neck of a 
‘cesspool located about 4 feet from the east line of the 
plaintiffs’ property. The rest of the cesspool was under- 
ground and covered with dirt. All of the cesspool was 
located on the plaintiffs’ property and did not extend 
onto the Upton property. A sewer line ran through the 
cesspool out to the city main. The front or north wall 
of the Michelsen building was brick with plate glass 
front and entrance, the east and south walls were con- 
crete on concrete footings, the west wall was 2 by 8 
studs butted up against the Rhoades building on the 
west, and it had a flat roof. The east wall of the build- 
ing consisted of a concrete wall 8 or 9 inches wide, with 
footings 41% to 5 feet deep, with about 2 feet of it under- 
ground, and cement blocks laid on: top of the footings. 
The footings in the basement area on the east and south 
sides were about 3 feet wide and approximately 8 feet 
deep. The concrete-block addition had a separate con- 
crete footing which was approximately 2 feet in me 
ground. — 


746 NEBRASKA REPORTS [VoL. 175 
Michelsen vy. Upton 


The Upton property was purchased by them on March 
28, 1960. The lot was 66 feet wide east to west, and 
132 feet long running north and south. 

The substance of the pleadings, insofar as necessary 
to consider, is as follows. 

The plaintiffs, in their petition and the amendments 
thereto, alleged negligence against all of the defendants 
in substance as follows: In failing to give plaintiffs 
notice of the nature and extent of the excavation; in ex- 
cavating at a depth of approximately 8 feet below the 
base of the foundation of the plaintiffs’ building, when 
defendants knew or should have known that the dirt and 
soil below the foundation would crumble and fall away, 
thereby removing the support from the plaintiffs’ build- 
ing; in failing to shore up or support the soil, earth, and 
walls of the building when defendants knew or should 
have known that the soil and earth on the plaintiffs’ 
property would crumble and fall into the excavation, 
thereby removing the lateral and subadjacent support for 
plaintiffs’ building; in failing to provide adequate support 
to prevent the collapse of the plaintiffs’ building after the 
defendant Arnold Upton informed plaintiffs on the day 
of the collapse that such support would be provided to 
protect the plaintiffs’ building; and in excavating in 
wet and inclement weather which had softened and 
weakened the soil without taking precaution to protect 
against erosion of the plaintiffs’ soil beneath the founda- 
tion of plaintiffs’ building. The plaintiffs further al- 
leged that as a direct and proximate result of the afore- 
said wrongful, careless, and negligent acts of the defend- 
ants and each of them acting in concert, on June 11, 
1960, soil and earth below the foundation of the plain- 
tiffs’ building was eroded, crumbled, and fell into the 
excavation, and the building collapsed and was totally 
destroyed. 

The defendants Upton admitted certain excavation 
work was done upon the property owned by them, de- 
nied all other allegations of the plaintiffs’ petition, and 
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alleged contributory negligence on the part of the plain- 
tiffs as follows: In failing to give notice or disclosure 
to defendants, or any one of these defendants, of the ex- 
istence and location of a certain cesspool located under 
plaintiffs’ building and in the vicinity of plaintiffs’ east 
lot line, at a time when plaintiffs knew that the cess- 
pool was partially filled with water and contained ap- 
proximately 500 gallons of liquid, and at a time when 
the plaintiffs knew or should have known that said cess- 
pool extended across plaintiffs’ lot line and encroached 
upon the adjoining Upton property below ground level; 
in failing to take timely action or precautions for the 
protection of- the cesspool and the natural support of 
plaintiffs’ building at a time when plaintiffs knew that 
excavation work was being conducted at a depth be- 
low the foundation of plaintiffs’ building on the adjoin- 
ing Upton property; in knowingly allowing and per- 
mitting the cesspool to undermine and weaken the foun- 
dation of plaintiffs’ property, notwithstanding plaintiffs’ 
actual knowledge of excavation work on the adjoining 
nearby property; in failing to take timely action to 
shore up the east wall of plaintiffs’ foundation, notwith- 
standing ample notice and knowledge of the plans for 
said excavation work on an adjoining property, and not- 
withstanding actual observation by plaintiffs of said ex- 
cavation work adjacent to their building; and in failing 
to properly repair the cesspool and sewer line upon said 
property at a time when it was discharging water and 
sewage into the surrounding area and weakening the 
west wall of the excavation upon the Upton property and 
the dirt support of plaintiffs’ building. 

The defendant Colbert and Gerber, a partnership, filed 
an answer admitting that this defendant did excavation 
work upon the property owned by the defendants Upton. 
The answer alleged that Arnold Upton and Byron Baker 
directed this defendant and its employee, Elwood Starn- 
er, as to the place and location of the excavation upon 
the Upton property; that the defendant Byron Baker 
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assisted Arnold Upton in the supervision of the manner 
and method of the excavation; that the excavation was 
done according to directions; and there was no encroach- 
ment on plaintiffs’ property; that it did not excavate 
any closer than within 2 feet of the plaintiffs’ property 
as directed by defendants Arnold Upton and Byron 
Baker; and that the west wall of the excavation was 
completed on Friday,.June 10, 1960. The answer then 
set forth the location of the cesspool which impaired 
and diminished the natural support of the ground and 
building on the plaintiffs’ lot and rendered the ground 
and building likely to collapse if proper and lawful ex- 
cavation for building purposes was made near the west. 
lot line on: the Upton property. The answer then set 
forth other: matters and negligence on the part of the 
plaintiffs not -necessary to set out. ‘ 

Defendant Byron Baker’s answer aarnited that cer- 
tain excavation work was done by Colbert and Gerber 
on property owned by the defendants Upton, and de- 
nied all other allegations contained in the plaintiffs’ 
petition. This answer then alleged that any damage 
allegedly sustained by plaintiffs was proximately caused 
and contributed to by the negligence and contributory 
negligence of the plaintiffs in a degree more than slight 
and sufficient in law to bar recovery by the plaintiffs 
against this answering defendant, and then set forth cer- 
tain elements of negligence chargeable to the plaintiffs 
which need not be asserted. 

The defendant Colbert and Gerber, a partnership, 
amended its answer to contain a general denial of the 
plaintiffs’ petition as amended, except as admitted in 
such defendant’s answer. 

The plaintiffs’ reply was a general denial of the allega- 
tions of the answers of the defendants except such as con- 
stitute admissions of the plaintiffs’ petition. 

For convenience we will refer to the plaintiffs by 
using the name Michelsen, Sr. The defendants Upton 
will be referred to as Upton, the defendant Byron Baker 
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as Baker, and the defendants Colbert. and Gerber as 
the partnership. 

The plaintiffs assign as error that the trial court erred 
in sustaining the motion to dismiss and directing a ver- 
dict in favor of defendants Baker and the partnership 
at the close of the plaintiffs’ case-in-chief; that the trial 
court erred in sustaining the motion to dismiss and di- 
recting a verdict in favor of the defendants Upton at 
the close of all the evidence; and that the decision and 
judgment of the trial court are contrary to law and the 
evidence. 

Elmer A. Michelsen, Jr., testified that during June 
1960, there was a laundromat business carried on on his 
father’s property with 16 washing machines and 5 driers. 
The laundromat was leased to the Mid-States Operating 
Company. He was acquainted with Upton and Baker, 
and Baker was doing some work for him at the time of 
trial. He testified that on occasions he helped his father 
with his affairs. He had heard that Upton was going 
to build a new building on the property immediately east 
of the property of his father. He watched the excava- 
tion work on Tuesday and Wednesday, June 7 and 8, 
1960. On Tuesday the excavation had proceeded down 
4 or 5 feet over to the laundromat building. The exca- 
vation was lower than the footing on his father’s build- 
ing. On Wednesday night the excavation was down 6 
or 7 feet by the laundromat building. He noticed the 
progress of the excavation from 7 to 11 feet on Tuesday, 
Wednesday, and Friday. The footings on the east wall 
of his father’s building, or the foundation, were approxi- 
mately 414 to 5 feet, with about 2 feet in the ground. 
The footing at the rear of the building was deeper and 
wider. The basement was about 8 feet deep, 12 feet 
long, and 22 feet wide. The grade of the excavation 
was straight up and down along the footings of his 
father’s building. On Friday afternoon, the footings of 
his father’s building began to show, and dirt had 
crumbled underneath to some extent. The same evening 
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he went down to the building and observed the wall 
being separated from the floor, and a crack down the 
southeast corner of the building with diagonal cracks 
running off this crack both ways. He went home, called 
Upton, and told him about what he had seen. Upton 
apparently did not want to be bothered at that time. 
He talked to Upton the next morning, and Upton told 
him he had seen the damage and would take care of it. 
This was on Saturday. He then went down to the 
building. The bottom of the wall had pulled out a little 
more, and there were more cracks. The condition of the 
building became serious. There was a slight drizzle, 
and it had rained .96 of an inch Wednesday night and 
all day Thursday, and about half an inch on Friday 
night. After supper he went back to the building. His 
father and some other men were trying to shore up the 
building with telephone poles. The building started 
to fall, and then it collapsed. 

On cross-examination this witness testified that he 
never at any time observed anybody working across the 
lot line separating his father’s property from the Upton 
property. 

The plaintiff, Michelsen, Sr., testified that he never 
received any written notice that a building was to be 
built and excavating done on the Upton property; that 
on the second day after the excavation started he ob- 
served it; that he discovered there was a cesspool under 
his property shortly after he bought it; that after the 
excavation was made and the building collapsed, he de- 
termined that the cesspool was all on his property; that 
he saw Upton Saturday morning and told him something 
should be done about calking up the wall; and that 
Upton said he could not do anything about it, and that 
Baker was in Omaha getting the necessary poles to fix it. 
He further testified that the excavation was straight up 
and down at the east wall of his building; that the dirt had 
crumbled; and that the footings of the building fell down 
and then the building collapsed. 
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On cross-examination this witness testified that he 
was at the excavation site on the average of once a day; 
that he believed the cesspool would be possibly 8 or 10 
feet at the bottom; that he saw liquid in the cesspool 
after he bought the property; and that the reason he 
did not shore up his building was not because he did 
not receive any written notice, and not because he did 
not know of the excavation, but because he figured it 
was the responsibility of someone else to shore up the 
building. 

Ross Gerber testified that he was a member of a part- 
nership engaged in general excavating and had an em- 
ployee by the name of Starner who operated the machine 
on the Upton property; that Upton contacted this wit- 
ness by telephone with reference to the work to be done; 
that the machine had been operating in Weeping Water; 
that he talked to Baker during the time the excavation 
work was in progress as to how it was progressing; and 
that the excavation was 43 feet 8 inches in width. Upton 
was billed for the work and paid the bill. The excavation 
was 2 feet from the east line of the Michelsen property. 
After the excavation was finished, the space from the 
west edge of the hole or excavation over to the Michel- 
sen-Upton property line was 2 feet. 

Arnold Upton testified that he purchased the property 
for the purpose of building a supermarket; that there 
was a small cabin-type building, possibly 10 feet by 12 
feet, on the lot; that on the west one-third of the lot 
was the Lane building used for a recreation parlor, and 
on the center one-third of the lot was a house; and that 
he had the Lane building and the house removed. A 
small building remained and was used by Rothe as a 
plumbing shop. With reference to the building that 
he was going to build on the lot, he was going to put in 
a bowling alley, and to do so he had to excavate to a 
depth of 11 or 12 feet. The length of the building was 
extended to 132 feet. Baker was building the building, 
and this witness was to do the cement work. The ma- 
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chine came onto the property on June 6, 1960. He be- 
lieved that Baker told the operator of the machine to 
clear up the rubble, and not to go closer than 2 feet 
from the Michelsen building. The building Upton was 
going to build was to be 40 feet 8 inches wide and 132 
feet long. Upton futher testified that he told Michelsen, 
Jr., that he had bought this land and was going to put 
a building on it. 

On cross-examination this witness testified that prior 
to the excavation he and Michelsen, Sr., had a conver- 
sation, and Michelsen, Sr., wanted some dirt from the 
excavation put on his property; that Michelsen, Sr., asked 
Upton a few times about shoring up his building, and 
Upton told Michelsen, Sr., that he did not believe that 
shoring up the building was his responsibility; that 
Michelsen, Sr., knew that Upton was going to build a 
building with a bowling alley in it because they had 
talked about it prior to the time of the building; and that 
Michelson, Sr., knew that excavation was to be done 
on the lot and that there would be about 3 feet between 
the Upton building and the Michelsen building. 

Baker testified that he was a general builder and con- 
tractor; that he first talked to Upton about a building on 
February 10, 1960, and agreed to build a building for 
Upton; that the conversation between Starner, the op- 
erator of the excavation machinery, and this witness 
was in regard to clearing up the rubble and instructions 
not to go closer than 2 feet from the Michelsen building; 
and that Upton instructed Starner to the same effect. 
On cross-examination this witness testified that as to 
the width of the excavation, it was measured the last 
day, when the excavation was completed, and it was 
right at 2 feet from the west edge of the property line 
between the Michelsen and Upton property. 

Starner testified that he did the excavation work; 
that he started on Monday, June 6, 1960; and that he saw 
Michelsen, Sr., when he was working sometime Monday 
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afternoon, and saw him two or three times a day every 
day after that. 

Lynn Rothe testified that he was a plumber; that 
he was in and out of his plumbing shop, which was lo- 
cated on the Upton property, every day and knew about 
the excavation; that on Friday, June 10, 1960, he did 
some repair work on a sewer line in the southeast corner 
of the Michelsen building, or on the outside edge of it; 
that the sewer line came out around the east side of the 
cesspool; that the sewer line broke, and he made a tem- 
porary repair; that the sewer line served the Michel- 
sen building and originated inside of the laundromat on 
the Michelsen property; and that it ran to the south 
and came out around the cesspool and hooked onto the 
sewer line. He further testified that when he arrived, 
a couple of clay tile were broken clear off. It was a clay- 
tile sewer. The cesspool let loose prior to the time the 
sewer line broke, and as the cesspool broke and failed, 
the sewer line dropped and broke. There was dirty 
water with an unpleasant odor down in the excavation. 
The diameter of the cesspool was approximately 8 feet, 
and it extended east 114 to 2 feet underground over into 
the Upton property. 

Max Burroughs testified that he was a consulting en- 
gineer; that he went to Weeping Water and made an 
investigation, a visual observation, of the soil and sur- 
roundings including the building; that the soil was of 
a clay type which would normally support a weight of 
from 2,000 to 3,000 pounds per square foot; and that the 
building and equipment therein placed a weight of ap- 
proximately 500 pounds per square foot on the footings. 
This witness further testified that the water in the cess- 
pool would be under a hydrostatic head and would 
wash out the slope of the excavation; that in his opinion 
the primary and basic cause of the collapse of the plain- 
tiffs’ building was the failure of the cesspool; and that 
if the cesspool had not failed, the plaintiffs’ building 
would not have collapsed. 
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Parts of the deposition of Michelsen, Sr., were read 
into evidence. He testified that the cesspool had in it 
400 or 500 gallons of water; that he knew it was under the 
building when he bought it; and that it was made out 
of rock. He first found out that Upton was going to 
build a building about 2 months before he put it up, 
because Upton told him so. He never told Upton there 
was a cesspool under the building. When Upton told 
him he was going to build a store, Michelsen, Sr., told 
Upton he could not go very deep because Michelsen’s 
building did not have a basement in it, and if Upton 
got below the footings the building would fall, but 
Upton said he was going right up to Michelsen’s build- 
ing, that it was his dirt and his lot line. Michelsen, Sr., 
told Upton he might get into trouble and might get him- 
self a lawsuit, and Upton said it was his property and he 
had a right to go as close to the line as he wanted to. 

The plaintiffs, in support of their contention that the 
defendants were negligent, cited Restatment, Torts, § 
&19, p. 204, as follows: ‘“f. Specific acts or omissions 
which may be negligence. Under particular circum- 
stances and conditions, it may be negligence: (1) to ex- 
cavate sand, gravel, loam, or other friable soil otherwise 
than in sections; (2) not to furnish temporary support 
by shoring; (3) to fail to give timely and sufficient 
notice of the proposed excavation; (4) to maintain an 
excavation under such conditions or for such a length of 
time as to expose the adjoining lands with artificial addi- 
tions to unreasonable risk of harm as by exposure to 
rain, frost or weathering; (5) to make use of improper 
instrumentalities or improper use of proper instrumen- 
talities; (6) to employ incompetent workmen; (7) to 
neglect to ascertain in advance whether the excavation 
as planned is likely to expose adjoining lands with arti- 
ficial additions to unreasonable risk of harm; (8) to rep- 
resent to the adjoining landowner that a certain method 
will be followed or that certain precautions will be 
taken, and thereafter without adequate notice change 
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the method or omit the precautions. Any act or omission 
which would constitute negligence because of its tend- 
ency to harm the land or structures of another in cases 
other than the making of excavations is equally negli- 
gent if done or omitted in the course of excavating.” 

The plaintiffs cite authority as follows: “Thus, it is 
quite generally conceded that the owner of land who 
intends to make an excavation thereon should, in the 
exercise of due care, notify the adjoining landowner of 
the intended improvement, and allow time so that he 
may take the necessary precautions to protect the build- 
ings on his land, * * *. The obligation to give the notice, 
like that to see that the excavation is made with due 
care, seems to rest upon the recognized proposition that 
a party in possession of fixed property must take care 
that it is so used and managed that other persons shall 
not be injured, whether it is managed by his own serv- 
ants or contractors or their servants. * * * 

“The failure to give notice is evidence of negligence 
and may be sufficient to justify a finding that the ex- 
cavator did not use reasonable care in respect of the 
excavation, * * *. 

“A notice that an excavation is to be made on an ad- 
joining lot, to be sufficient, must inform the person to 
whom it is given of the nature and extent of the excava- 
tion, so that he may, after the excavator has done all 
that is reasonably prudent for the safety of the building, 
take the necessary precautions to protect his property 
absolutely. * * * Where the plans of the person making 
an excavation are changed so as to render the work 
more dangerous to the adjoining premises, notice of 
such change must be given to the adjoining owner.” 1 
Am. Jur. 2d, Adjoining Landowners, § 51, p. 726. 

It has been held that the person who makes the ex- 
cavation is liable for the damage caused. On the prin- 
ciple that all who participate in a tort are answerable 
for damages resulting therefrom, not only the person 
who makes the excavation, but any person who directs 
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the excavation to be made or under whose authority it 
is made, may be held liable for the resulting injury to 
the adjoining land. See 1 Am. Jur. 2d, Adjoining Land- 
owners, § 72, p. 742. ‘ 

The plaintiffs cite Spohn v. Dives, 174 Pa. 474, 34 A. 
192, wherein the court held: ‘One who makes an exca- 
vation upon his own land deeper than the foundation of 
the building upon an adjoining lot, without notifying 
the owner of the building to protect his property, is 
liable for the fall of the foundation wall caused by his 
failure to use ordinary care and diligence to protect it.” 

The plaintiffs also cite Bland v. Fox, 172 Neb. 662, 
111 N. W. 2d 537, wherein this court held: “A motion 
for a directed verdict must, for the purpose of a decision 
thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of 
the party against whom the motion is directed, and said 
party is entitled to have every controverted fact re- 
solved in his favor, and to have the benefit of every 
inference that can reasonably be deduced from the facts 
in evidence. * * * In an action wherein there is any 
evidence which will support a finding for a party hav- 
ing the burden of proof, the trial court cannot disregard 
it and direct a verdict against him.” 

In many cases the adjoining landowner’s personal 
knowledge of the intended excavation has been held 
to dispense with the necessity of giving notice. See 
Annotation, 50 A. L. R. 486 at p. 507. 

In Jamison v. Myrtle Lodge No. 355, 158 Iowa 264, 
139 N. W. 547, it was held that notice of excavation on a 
lot, affecting lateral support of an adjoining lot, need 
not be given the adjoining owner, he being in occu- 
pancy of his lot and aware of the situation from the 
progress of the work. The court said: “The plaintiffs 
were occupying their property and as well aware of 
the situation as the work of excavating progressed as 
defendant, and for this reason there was no occasion 
for notifying plaintiffs of what was being done. Schultz 
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v. Byers, 53 N. J. Law, 442 (22 Atl. 514, 13 L. R. A. 569, 
26 Am. St. Rep. 435); Novotny v. Danforth, 9S. D. 301 
.(68 N. W.'749).” 

- The evidence discloses that the plaintiff, Michelsen, 
Sr., was well aware of the intention of the defendants 
Upton relating to the proposed excavation, and that he 
considered ita threat to his building. It is obvious from 
the evidence that the plaintiffs had full, complete. and 
adequate notice of the intention of the defendants Upton 
‘to excavate on their lot. © 

With reference to the defendant partnership, the 
evidence is undisputed that its work was carefully and 
skillfully done. The plaintiffs made no objection or com- 
plaint as to the method or manner in which this work 
was done. The evidence shows that there were 2 feet 
of clay or dirt left between the excavation and the 
plaintiffs’ building, which was according to specifica- 
tions. The plaintiff Michelsen, Sr., and his son both 
testified that the machine never went across the lot 
line. The plaintiffs made no request to this defendant 
to protect the plaintiffs’ building. There is no evidence 
of negligence on the part of the defendant partnership. 
The trial court did not cont error as contended for 
by the plaintiffs. 

With reference to the defendant Baker, the evlichee 
fails to establish the exact legal relationship, if any, of 
‘this defendant to the other defendants. Baker did have 
an arrangement with Upton for the construction of a 
building. Just what the terms of the agreement were 
is not shown. Upton was present on every occasion 
when Baker talked to the excavators after the work 
started, and the excavators agreed to stay 2 feet from 
the plaintiffs’ building. Arnold Upton paid the excava- 
tors. The evidence fails to show that Baker was in any 
way connected with the excavators which in any manner 
would make him liable for their actions. There is no 
evidence that Baker hired or controlled the excavators, 
or that he offered or agreed to’do'so. The only conclu- 
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sion to be drawn from the record is that as the prospec- 
tive builder, Baker was interested in seeing that the ex- 
cavation was the right size and in noting its progress. 
He was also interested for the reason that he was using 
dirt that came from the excavation to fill a lot he owned. 
The plaintiff, Michelsen, Sr., testified that he did not 
believe it was Baker’s fault that the building collapsed, 
and he always felt that way. The record discloses no 
negligence on the part of the defendant Baker, and 
the trial court did not commit error as contended for by 
the plaintiffs. 

The defendants Upton, in their answer, raised the 
issue of contributory negligence on the part of the plain- 
tiffs. 

“Knowledge, or reason to know, of the danger arising 
from an excavation is necessary to contributory negli- 
gence. Vigilance to discover that an excavation is being 
made and the danger therefrom is not required of the 
possessor of the supported land. But when he knows 
or has reason to know of the danger he is guilty of con- 
tributory negligence if he fails to take such precautions 
as an ordinarily prudent man would take under like cir- 
cumstances to guard his premises against harm.” Re- 
statement, Torts, § 819, p. 205. 

The rule in regard to contributory negligence of the 
adjoining owner appears to be that where such negli- 
gence is the proximate cause of the injury, or where it 
has materially contributed to the injury, there can be no 
recovery. See Jamison v. Myrtle Lodge No. 355, supra. 

In the case of Feeley v. Butterworth & Sons, 42 Wash. 
2d 837, 259 P. 2d 393, the plaintiff instituted an action to 
recover damages when his land and garage caved into an 
excavation dug by the defendant. The evidence dis- 
closed that water from an unknown underground drain- 
pipe on the plaintiff’s land discharged water into the 
slope of the excavation. The court said: ‘* * * in view of 
the respondents’ defense and the convincing showing 
that the * * * (plaintiff), by means of a concealed pipe, 


Vou. 175] SEPTEMBER TERM, 1963 759 
Michelsen v. Upton 


artifically discharged surface waters into the land of 
the * * * (defendant), it is difficult for us to see how 
** * (plaintiff) can counter by showing that his own acts 
did not cause his injury. * * * 

“As to whether lateral support was ever deprived the 
plaintiff in the first instance, the evidence discloses that 
the excavating work was properly done, with due care 
for plaintiff’s property rights; * * * that the slide oc- 
curred, or the bank was washed away, mainly by waters 
discharged from the concealed drainpipe; * * *. An even 
steeper adjoining slope, left by the excavation, did not 
cave in or give way.” The above-cited case is some- 
what similar in comparison to the facts in the instant 
case. 

The evidence in the instant case shows that Michelsen, 
Sr., alone knew of the existence of the cesspool contain- 
ing 400 or 500 gallons of water. He took no steps to pro- 
tect his land or building, and did not inform any of the 
defendants of the existence of the cesspool because he 
did not think it was any of their business. 

It appears to be well settled that an excavating land- 
cewner is not liable for injuries to buildings on adjoin- 
ing land unless the landowner is negligent in his man- 
ner of excavating. 

In Resnick v. Kazakes, 122 Neb. 489, 240 N. W. 585, 
modified on other grounds on rehearing, 123 Neb. 654, 
243 N. W. 861, which is the only decision in this state 
wherein this court had occasion to speak upon the sub- 
ject, the court said: “It clearly devolved upon the de- 
fendant to provide the proper support for his building 
where timely notice of the plaintiffs’ intention to exca- 
vate for a building on the adjoining lot was given. And 
the plaintiffs are not liable in damages to the defendant 
for the alleged weakening of the walls of the defend- 
ant’s building where it is shown that the plaintiffs used 
due care in their excavation. Wahl v. Kelly, 194 Wis. 
559 (217 N. W. 307); Christensen v. Badger Improvement 
Co., 187 Wis. 598 (204 N. W. 510).” See, also, Covell v. 


760 NEBRASKA REPORTS [Vout 175 
Michelsen v. Upton 


Sioux City, 224 Iowa 1060, 277 N. W. 447. 

The evidence shows that the clay-type soil was suffi- 
cient to support the plaintiffs’ building. Only the pres- 
ence and condition of the cesspool, which was known 
‘only to the plaintiffs, necessitated support of the plain- 
tiffs’ building. The leaking sewer line broke on Friday, 
June 10, 1960, and the cesspool under the plaintiffs’ 
building was discharging its contents into the soil sup- 
porting the building. The support had been so under- 
mined that on Friday night there were large cracks in 
the walls of the plaintiffs’ building, and the wall had 
pulled away from the floor. The evidence not only fails 
to show that anything could have been done to prevent 
the collapse of the plaintiffs’ building, but in fact shows 
that nothing could have been done, because the subse- 
quent efforts of Michelsen, Sr., Upton, and others to 
support the building later on Saturday were unavailing. 

Some contention is made by the plaintiffs that the de- 
fendants were negligent in failing to provide a survey 
and emplace stakes; in excavating over and onto the 
plaintiffs’ property; in excavating in wet and inclement 
weather; and that such acts were the proximate cause 
of the collapse of the plaintiffs’ building, and sufficient to 
create an issue of fact to be submitted to the jury. 

The record shows that there is no evidence that the 
rain in any manner eroded the excavation so as to con- 
tribute to the collapse of the plaintiffs’ building, or that it 
was improper to excavate after the rain. An expert 
witness testified that the rain would not affect the clay- 
type soil into which the excavation was made, and would 
not affect the load capacity of the soil; and that rain in 
the amount which fell in this case would not erode the 
clay-type soil, and would wet the soil to a depth of only 
an inch or two inches. Michelsen, Jr., testified that on 
Friday, after the rain had ceased, the excavation was in 
dry soil. There is no competent evidence introduced by 
the plaintiffs in contradiction of such facts. 
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There are other rules that are pertinent to a deter- 
mination of this appeal. 

“The rule is that in every case, before the evidence is 
left to the jury, there is a preliminary question for the 
judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, upon 
whom the burden of proof is imposed. * * * It is the duty 
of a trial court to direct a verdict where the evidence is 
undisputed or where the evidence, though conflicting, 
is so conclusive that it is insufficient to sustain a ver- 
dict and judgment.” Edmunds v. Ripley, 172 Neb. 797, 
112 N. W. 2d 385. See, also, Fairmont Creamery Co. v. 
Thompson, 139 Neb. 677, 298 N. W. 551; Edgar v. Omaha 
Public Power Dist., 166 Neb. 452, 89 N. W. 2d 238; John- 
sen v. Taylor, 169 Neb. 280, 99 N. W. 2d 254. 

In Milk House Cheese Corp. v. Chicago, B. & Q. R. R. 
Co., 161 Neb. 451, 73 N. W. 2d 679, this court said: 
“Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a jury 
for determination.” 

_ We conclude that the trial court did not commit prej- 
udicial error with respect to the defendants Upton as 
contended for by the plaintiffs. 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. — 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RAyMoNnD J. NICHOLS, 
APPELLANT. 
128 N. W. 2d 860 


Filed ‘October 18, 1963. No. 35472. 


1. Criminal Law. It is not the province of this court in a criminal 
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case to resolve conflicts in the evidence, pass on the credibility 

of witnesses, or weigh the evidence. 

In a criminal action this court will not interfere with 
a verdict of guilty based upon conflicting evidence unless the 
evidence is so lacking in probative force that as a matter of 
law it is insufficient to support a finding of guilt beyond a 
reasonable doubt. 

3. Criminal Law: Evidence. In order to warrant a conviction on 
circumstantial evidence, the circumstances taken together must 
be of such conclusive nature and tendency as to produce a rea- 
sonable and moral certainty that the accused committed the 
offense charged beyond a reasonable doubt. 

In determining the weight of circumstantial 
evidence, a jury must find that the facts and circumstances are 
of such a conclusive nature as to exclude to a moral certainty 
every other rational hypothesis except that of guilt of the 
accused. 

5. Criminal Law: Trial. An instruction with respect to circum- 
stantial evidence is not in error when it states that if all of 
the facts and circumstances relied upon by the State to secure 
a conviction can reasonably be accounted for upon any theory 
consistent with the innocence of the defendant, then the jury 
should acquit him. 


Appeal from the district court for Douglas County: 
RoserT L. SMITH, Judge. Affirmed. 


Robert V. Burkhard, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WHITE, C. J. 


This is a criminal action brought by information 
against the defendant, Raymond J. Nichols, charging him 
with leaving the scene of an accident involving per- 
sonal injury or death in violation of section 39-762, R. 
R. S. 1943. 

Two questions are presented by the appeal: 

1. That the verdict is not sustained by sufficient 
evidence. 
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2. That the court committed prejudicial error in giv- 
ing instruction No. 8 relating to circumstantial evidence. 

The evidence for the State discloses that the defend- 
ant, on the afternoon of August 4, 1962, picked up one 
Velma Byrd in his 1954 yellow and white Buick, drove 
to Nineteenth and Leavenworth Streets, Omaha, Ne- 
braska, parked his car and put the keys in his pocket, 
together with Byrd spent the early part of the afternoon 
in a friend’s apartment, and later all three retired to the 
Russell Bar immediately below the friend’s apartment 
and continued the drinking which had begun earlier in 
the friend’s apartment. Arguments ensued between 
Byrd and the defendant. The defendant left and went 
to another bar, and Byrd and the friend, Turner, fol- 
lowed. After some conversation, Byrd and Turner left, 
and the defendant left about a half hour later and re- 
turned to the Russell Bar where he encountered Byrd 
and Turner again at about 12:30 a.m. on August 5, 1962. 
The defendant and Byrd argued and he slapped Byrd 
and tore her blouse, following which the defendant was 
escorted out of the bar by two bartenders, one of whom 
was Dennis Parr. Byrd, fearful that the defendant 
would assault her, stayed in the bar with Turner until 
closing time, 1 a.m. Shortly after 1 a.m., Parr, the bar- 
tender, while he was outside dumping refuse, heard the 
screeching of brakes, heard a crash, and as he rounded 
the corner running, observed a vehicle a few feet from 
the east curb of Nineteenth Street, and about 15 feet 
south of the intersection with Leavenworth Street, fac- 
ing east, and observed a man lying on Nineteenth Street 
near the east curb, his head directly in front of the ve- 
hicle. The vehicle backed up and Parr came up to with- 
in a foot or two of the vehicle, looked inside, and saw the 
driver whom he immediately recognized as the defend- 
ant. Byrd, narrowly missing being hit, also identified 
the defendant. Parr yelled, “don’t run,” but the defend- 
ant left the scene, driving north on Nineteenth Street 
without identifying himself to the person struck and 
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without rendering him assistance. Parr telephoned the 
rescue squad, returned to the scene, and observed that 
the person struck was bleeding around the head and 
face and appeared to be unconscious. The rescue squad 
arrived and Adolph Jansenius, the person struck, was 
removed to the county hospital. 

The applicable rule in this case with reference to the 
question of the sufficiency of the evidence was stated 
recently in State v. Wilson, 174 Neb. 86, 115 N. W. 2d 
794, as follows: “It is not the province of this court 
to resolve conflicts in the evidence, pass on the credibil- 
ity of witnesses, or weigh the evidence. * * * In a criminal 
action this court will not interfere with a verdict of 
guilty based upon conflicting evidence unless the evi- 
dence is so lacking in probative force that as a matter of 
law it is insufficient to support a finding of guilt be- 
yond a reasonable doubt.” 

The defendant first argues the credibility and weight 
of the bartender’s testimony which is admittedly crucial 
to the State’s case. He argues a lack of corroboration 
of Parr’s testimony in identifying the defendant as the 
driver of the car at the crash scene and further contends 
Parr’s testimony is impeached because he identified 
the car as a yellow 1953 or 1954 Buick, whereas it was 
yellow and white. He also argues that Parr in some of 
his testimony identified the defendant by the name of 
“Jerry” and that, therefore, the probative force of Parr’s 
testimony is destroyed as a matter of law. He contends 
the fact that Parr was running and ran up to the scene 
of the accident produced a state of excitability in Parr 
destroying the credibility of his identification of the 
defendant when he reached the car at the crash scene. 
He also argues that the defendant could not have left 
the bar, got in his car, and drove the short distance to 
where the accident occurred in the time that Parr took 
to leave the bar and go about 40 feet to a trash barrel 
at the time he heard a screeching of brakes and a crash. 

There is no requirement, either case defined or statu- 
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tory, as to corroboration of identification of accused for 
the crime charged. The other contentions are clearly 
directed to the weight and credibility of the witness and 
wholly within the province of the jury. We point out 
that the partial color identification of the vehicle, under 
the circumstances, adds to the probative force of Parr’s 
testimony. Also, the argument as to shortness of time 
lapse between the time Parr left the Russell Bar building 
and the time of the accident is premised on the unwar- 
ranted assumption that the defendant left the building 
at almost exactly the same time. There is no merit to 
these contentions as to sufficiency of the evidence. 

The defendant argues lack of proof of corpus delicti, 
or the “body of the crime,” because Jansenius, the in- 
jured person, was not identified at the scene. But, Jan- 
senius testified he left the bar at closing time, 1 a.m., 
waited perhaps 10 minutes, and started to cross the 
street to his car which places him at the scene of the 
accident. Further, the police officer dispatched to the 
scene of the accident testified that the injured person 
was Adolph Jansenius. There is no evidence that there 
was another accident at or near the scene of the defend- 
ant’s accident, either in point of time or place. Short of 
direct identification by name of a witness actually view- 
ing the accident, it is difficult to see how proof could be 
more conclusive as to this element. There is no merit 
to this contention. 

The defendant now argues error in instruction No. 8. 
The portion of this instruction attacked is: “In order to 
warrant a conviction on circumstantial evidence, the 
circumstances, taken together, must be of such conclu- 
sive nature and tendency as to produce a reasonable and 
moral certainty that the accused committed the offense 
charged.” 

The failure of this language to include the injunction 
that the facts and circumstances must be of such a con- 
clusive nature as to exclude to a moral certainty every 
rational hypothesis except that of guilt is asserted as 
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prejudicial error. The jury must determine if there are 
other reasonable theories consistent with innocence and 
exclude them to a moral certainty. Hansen v. State, 
121 Neb. 169, 236 N. W. 329. 

However, all instructions must be read together and 
and if the instruction or instructions taken as a whole 
correctly state the law and are not misleading, there is 
no prejudicial error. Instruction No. 8 contains the 
following further language immediately following that 
portion of the context challenged: ‘“* * * if all the facts 
end circumstances relied upon by the State to secure 
a conviction can reasonably be accounted for upon any 
theory consistent with the innocence of the defendant, 
then the jury should acquit him.” (Emphasis supplied.) 

Taken as a whole, this instruction demands a positive 
finding that the evidence is of such a conclusive nature 
as to produce a reasonable and moral certainty of guilt 
and requires the jury to acquit if there is any reasonable 
theory consistent with the defendant’s innocence. This 
instruction, if anything, is more favorable to the ac- 
cused than the minimum boundaries set in Hansen v. 
State, supra. The Hansen case requires a choice among 
rational hypothesis or theories of guilt. It demands a 
finding that the weight of the evidence produces a con- 
clusion that excludes every rational theory but guilt. 
This instruction demands acquittal if any reasonable 
theory or hypothesis is consistent with innocence. There 
is no error in instruction No. 8. The assignments of 
error, therefore, may not be sustained. The judgment of 
the trial court is correct and is affirmed. 

AFFIRMED. 
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CLARENCE STANTON, APPELLANT, v. E. E. Mattson, 


APPELLEE. 
123 N. W. 2d 844 


Filed October 18, 19638. No. 35630. 


1. Sales: Usury. Legislative Bill 811, adopted at the 73rd session 
of the Legislature, and becoming effective on July 18, 1963, 
is a bill for the regulation of interest on money. 

2. Constitutional Law: Interest. The power of the Legislature 
to regulate interest on money is limited by Article III, sec- 
tion 18, Constitution of Nebraska, which provides that it may 
not be done by local or special laws. 

By Article III, section 18, of the Constitution 
of Nebraska, the Legislature is prohibited from passing local 
and special laws regulating the interest on money. It pro- 
hibits class legislation which does not operate equally and uni- 
formly upon all members of the class brought within its opera- 
tion. 

4. Constitutional Law. The Legislature may make a reasonable 
classification of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classification 
must rest upon real differences in situation and circumstances 
surrounding the members of the class, relative to the subject 
of the legislation, which render appropriate its enactment; and 
to be valid the law must operate uniformly and alike upon every 
member of the class so designated. 

5. Constitutional Law: Interest. The designation of retail in- 
stallment sales contracts as a class to the exclusion of all 
others including manufacturers, distributors, and others making 
such contracts, in fixing maximum interest to be charged, is 
special and not general legislation inhibited by Article III, 
section 18, of the Constitution of Nebraska. 


6. :———. The statutory definition of an installment sales 
contract as one in which a lien is taken or title retained, to 
the exclusion of other such contracts, is special and not gen- 
eral in that it has no reasonable relation to the regulation of 
anpereee on money. 

q. The exclusion of motor vehicles from the 


pavilions of sections 6 and 7 of Legislative Bill 811 makes 
such sections special as distinguished from general provisions. 

8. Constitutional Law: Sales. Legislative Bill 811 is unconstitu- 
tional and void in that it contravenes Article III, section 18, 
and Article I, section 16, Constitution of Nebraska. 


Appeal from the district court for Dodge County: 
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Rosert L. Futory, Judge. Reversed and remanded with 
directions. 


Lyle B. Gill, for appellant. 
Kerrigan, Line & Martin, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BosLAUGH, and BRowERr, JJ. 


CARTER, J. 

This is an action brought under the Declaratory Judg- 
ments Act to test the constitutionality of Legislative 
Bill 811 which was enacted at the 1963 legislative session 
and became effective on July 18, 1963. The trial court 
held the act to be constitutional and plaintiff has ap- 
pealed. 

The evidence was stipulated. It shows that on August 
30, 1963, plaintiff purchased a used refrigerator from a 
partnership doing business in Fremont under the name 
of Kavich Furniture Store. The cash price of the re- 
frigerator was $130. Plaintiff indicated a desire to pay 
$10 cash and the balance in 12 monthly payments. The 
$10 was paid and the conditional sale contract here in- 
volved was executed. The amount shown to be due 
under the contract was $132, payable in 12 installments 
of $11 each. This amount consisted of the balance of 
the cash price of $120 and $12 shown as the time price 
differential. The plaintiff has not made any payment 
other than the $10 downpayment, and does not intend 
to make further payments. The defendant is the holder 
of the contract by assignment for collection purposes. 

It is contended by the plaintiff that the price differ- 
ential charge of $12 is interest in excess of 9 percent 
and that the conditional sale contract is void for usury. 
Plaintiff asserts that defendant is about to commence 
proceedings to repossess the refrigerator. Plaintiff al- 
leges that Legislative Bill 811 is unconstitutional for 
the following reasons: 1. It is a special law regulating 
interest on money in violation of Article III, section 18, 
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of the Nebraska Constitution. 2. It is a grant of special 
privileges to certain persons, including the seller and 
his assignee, in violation of Article I, section 16, and 
Article ITI, section 18, Constitution of Nebraska. 3. The 
act contains unreasonable, arbitrary, and capricious clas- 
sifications for permitting charges of interest in excess 
of the maximum legal rate fixed by section 45-101, R. 
R. S. 1943. 4. The act provides for different penalties 
to be applied to different persons or groups for exceed- 
ing the maximum rate allowable by law when no rea- 
sonable difference exists for the classifications made. 

The defendant contends that the price differential 
referred to in Legislative Bill 811 is not interest, that 
the conditional sale contract involved in this case was 
drawn pursuant to the requirements of the act, and 
that the act is in all respects constitutional. Defend- 
ant further asserts that, if the price differential is in 
-fact interest, it is not a special law inhibited by Article 
III, section 18, of the Constitution, nor a grant of special 
privileges to certain persons inhibited by Article I, sec- 
tion 16, or Article III, section 18, of the Constitution. 
It is further alleged that Legislative Bill 811 is a com- 
plete act in itself and that the classification of persons 
and property therein contained are not unreasonable, 
arbitrary, or capricious, and therefore creates an ex- 
emption from section 45-101, R. R. S. 1943, providing that 
the highest rate of interest that may be charged upon 
any loan or forbearance of money shall be $9 per year 
upon $100. 

This court under a similar statute held the price dif- 
‘ferential provided for therein to be interest and, if such 
interest charge excéeded 9 percent per annum, the ‘con- 
tract was usurious and void. Elder v. Doerr, ante p. 
483, 122 N. W. 2d 528. Pursuant to this authority we 
hold the $12 differential in the instant case to be an 
interest charge in excess of the maximum statutory 
‘rate of interest fixed by section 45-101, 'R. S. Supp., 
1961. The parties appear to be in agreement that if 
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Elder v. Doerr, supra, properly declares the law of this 
state, the price differential of $12 in the instant case is 
interest in excess of 9 percent per annum. 

The issue raised in this case is whether or not the 
interest in the amount of $12 per $100 per year pro- 
vided by section 5 (1) of Legislative Bill 811 is inhibited 
by the Constitution of this state. In Elder v. Doerr, 
supra, the power of the Legislature to fix a maximum 
rate of interest that can be charged upon any loan or 
forbearance of money, goods, or things in action, is 
recognized. The power to do so, however, is limited 
by Article III, section 18, Constitution, which provides 
in part: “The Legislature shall not pass local or special 
laws in any of the following cases, that is to say: * * * 
Regulating the interest on money.” Under this consti- 
tutional provision, the Legislature may fix rates of in- 
terest for the hire of money or the forbearance of a debt 
in installment sales contracts if the classification is rea- 
sonable and has relation to the public interest. The pro- 
vision prohibits the Legislature from passing any act 
which does not operate equally and uniformly upon all 
persons in a class, or which grants to any person any 
special or exclusive privileges or immunity. The Legis- 
lature may make a reasonable classification of persons 
and property for purposes of legislation concerning them, 
but the classification must rest upon real differences 
in situation and circumstances surrounding the members 
of the class that has some real relation to the subject 
and purpose of the legislation, which render appropriate 
its enactment. State ex rel. Taylor v. Hall, 129 Neb. 
669, 262 N. W. 835; United Community Services v. The 
Omaha Nat. Bank, 162 Neb. 786, 77 N. W. 2d 576; United 
States Cold Storage Corp. v. Stolinski, 168 Neb. 513, 
96 N. W. 2d 408. 

Section 5 (1) of Legislative Bill 811 provides: “Not- 
withstanding the provisions of any other law, the time 
price differential for any motor vehicle or other goods 
sold under a retail installment contract shall not exceed 
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twelve dollars per one hundred dollars per year; Pro- 
vided, a minimum time price differential of fifteen dol- 
lars may be charged on any retail installment contract.” 
It is clear at the outset that the benefits of the act 
accrue to retail sellers of motor vehicles or other goods 
sold under a retail installment contract while all others, 
including manufacturers, distributors, and others hav- 
ing occasion to sell on an installment contract, are not 
entitled to benefit by its provisions. Are there real 
differences in situation and circumstances that warrant 
making retail sellers on installment contracts a reason- 
able classification for fixing a higher interest rate for 
a loan or forbearance of money, goods, or things in 
action? 

We can see no valid reason, nor has one been pointed 
out to us, that warrants retail sellers to charge a rate 
of interest that is denied to all others. We have held 
that a licensee who is properly required to pay a license 
fee and subject himself to regulation by a regulatory 
body, is within a reasonable classification of persons and 
affords the Legislature a legal basis for different treat- 
ment. Althaus v. State, 99 Neb. 465, 156 N. W. 1038. 
But in the earlier case of Althaus v. State, 94 Neb. 780, 
144 N. W. 799, we held an act unconstitutional because 
of a lack of a reasonable classification of property. The 
situation as to classification of persons in the present 
case is identical to the want of classification of property 
in the first Althaus case. 

This court in Cleland v. Anderson, 66 Neb. 252, 92 N. 
W. 306,5 L. R. A. N.S. 136, commented on the principle 
before us in the following language: “If laborers are 
clearly within the general scope and reason of the act, 
so that the provisions exempting them from its opera- 
tion arbitrarily permit them to do acts in contravention 
of its terms and purposes which are forbidden to the 
public at large, there can be no doubt that the statute 
must fail. Statutes must be general and uniform 
throughout the state, and must operate alike upon all 
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‘persons and localities of a class reasonably constituted 
with reference to the relations and circumstances pro- 
vided for.” In State ex rel. Custer County Agricultural 
Society v. Robinson, 35 Neb. 401, 53 N. W. 213, 17 L. R. 
‘A. 383, this court said: “It has been frequently held by 
this court that a law which is general and uniform 
‘throughout the state, and operates alike upon all persons 
or localities which come within the relations and cir- 
cumstances provided for, is not objectionable to the con- 

stitution or wanting in uniformity.” See, also, Low v. 
Rees Printing Co., 41 Neb. 127, 59 N. W. 362, 43 Am. 
'S. R. 670, 24 L. R. A. 702. 

' As we have heretofore said, no valid reason for classi- 
fying retail sellers of personal property for the purpose 
of excluding them, and them alone, from the penalties 
of usury, has been demonstrated. Some suggestion has 
been advanced to the effect that the business risk in- 
volved in retail installment sales contracts furnishes a 
basis for a proper classification. We point out that 
any Seller of personal property is confronted with the 
same problem of credit risk; it is not a hazard that is 
limited to retail installment sales. The making of busi- 
ness decisions as to whether or not an installment con- 
tract should be made is as common to all persons making 
such contracts as it is to the retail seller. Classifica- 
tions of persons for the purpose of legislation must be 
real and not illusive; they cannot be based on distinc- 
tions without a substantial difference. We can come to 
no other conclusion than that the classification of per- 
sons for the purposes of the legislation is special and 
not general and is inhibited by Article III, section’ 18, 
of the Nebraska Constitution. 

It is provided in section 1 (5) of Legislative Bill 811, 
in part, as follows: “Retail installment contract or con- 
‘tract shall méan an agreement evidencing a retail in- 
‘stallment sale entered into iri this state pursuant to 
which a buyer promises to pay in one or more deferred 
‘installments the time sale price of goods and pursuant 
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to which the title to or a lien upon the goods is retained 
or taken by the seller as security for the payment of the 
retail installment contract.” Legislative Bill 811 is an 
interest statute. We fail to see any connection between 
the fixing of an interest rate and the fact that security 
for the loan is taken or. the title to the property re- 
tained. The provision is special and not general. It 
therefore is inhibited by Article JII, section 18, of the 
Nebraska Constitution. 

It is provided in part in section 6 of the act: “Where 
a buyer makes any subsequent purchases of goods, other 
than motor vehicles, from a seller from whom he has 
previously purchased goods * * *.” The exclusionary 
words “other than motor vehicles” make the provision 
special and not general, and is likewise inhibited by 
Article III, section 18, of the Constitution. Section 7 
of the act, in excluding motor vehicles from the opera- 
tion: of this section, is likewise subject to the same in- 
firmities contained in section 6. 

We point out that Article IT], section 18, of the Con- 
stitution, requires that the fixing of interest rates must 
_be uniform:'as to all members of the class. Provisions 
excepting persons or property from the classification 
made are. in conflict with the legitimate purposes of 
the act, to wit, the fixing of an interest rate for install- 
ment sales contracts that is equal and uniform as to all 
within the class. What we have said in dealing with 
section 5 of the act applies as well to sections 1 (5), 6, and 
7 of the act. The very purpose of Article III, section 18, 
of the Constitution, is to prevent legislative action which 
grants benefits or immunities to persons or property 
within the general class that is made the subject of leg- 
islation. Article I, section 16, Constitution. 

It is pointed out that the court, in Elder v. Doerr, 
supra, held a similar act unconstitutional, pointing out 
the infirmities that necessitated that conclusion. ‘It is 
argued that, since the Legislature took immediate steps 
to correct the act in accordance with the holdings of 
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that case, the present act should be sustained. The argu- 
ment overlooks the proper function of the courts in deal- 
ing with constitutional questions. 

All acts of the Legislature are presumed to be constitu- 
tional. The courts will not declare an act of the Legis- 
lature unconstitutional except as a last resort on the 
facts before the court. Courts will not decide questions 
of constitutionality unless they have been raised by a 
litigant whose interests are adversely affected. A court 
has no power to summarily pass upon the constitution- 
ality of an act of the Legislature. It has power only to 
decide justiciable disputes. Its power to declare an act 
of the Legislature unconstitutional arises only when it 
affects a right of a litigant in such a case. A holding 
that an act of the Legislature is unconstitutional deter- 
mines its validity only on the questions determined by 
the court. Silence by the court does not have the effect 
of validating sections or provisions of the act not brought 
in issue and not determined by the court. The argument 
that the court in Elder v. Doerr, supra, by not deter- 
mining issues that were or might have been raised 
has approved their constitutionality, is not the rule and 
is contrary to the basic philosophy of our judicial system. 

For the reasons stated we hold Legislative Bill 811, 
adopted at the 73rd session of the Legislature, to be in 
violation of Article III, section 18, and Article I, section 
16, of the Constitution of Nebraska, and therefore void 
and of no force and effect. The judgment of the dis- 
trict court is reversed and the cause remanded with di- 
rections to enter judgment for the plaintiff in accord- 
ance with the prayer of his petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Bos.auGH, J., dissenting. 

I respectfully dissent from the holding of the majority 
in this case. 

I do not agree that all contracts which were made in 
conformity with an act of the Legislature that is sub- 
sequently declared invalid are, also, necessarily invalid. 
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If, as this court has said, an unconstitutional act is, in 
legal contemplation, as inoperative as though it had 
never been passed, and the court cannot grant relief 
based upon it, the act should not be effective to invalidate 
contracts which were made in conformity with it. 

It seems to me that the validity of such contracts 
should be determined by the application of the law as 
it existed prior to the enactment of the invalid statute. 

Brower, J., concurring. 

I concur with the opinion of the court in all respects 
except that I think the decision should be applied pros- 
pectively only. 


Ernest R. LLOYD ET AL., APPELLEES, Vv. JOHN H. GUTGSELL, 
DOING BUSINESS AS JACK’S TRAILER SALES, APPELLEE, 
IMPLEADED WITH MosILE HoME FINANCE COMPANY, 

A CORPORATION, APPELLANT. 

124 N. W. 2d 198 


Filed October 18, 1963. No. 35465. 


1. Equity. The equitable principle expressed in the maxim, “He 
who comes into equity must come with clean hands,” being 
founded on public policy, public policy may require its relaxa- 
tion or limitation. 

2. Interest: Usury. The borrower as a participant in a usurious 
transaction is in vinculis and not in pari delicto to the lender 
as regards usury. 

3. Equity: Usury. Even when the parties have been found to be 
in pari delicto, relief may be awarded on the ground that in 
the particular case public policy will be deemed to be best 
conserved by that course. 

4. Interest. In a finance transaction, regardless of the term 
used, if the result is a charge for the loan of money or for 
the forbearance of a debt the result is interest. 

5. Sales: Usury. In considering whether a transaction is a time 
sale made in good faith or a loan, the court will look through 
the form and examine the substance. 


6. If a purported time sale is in fact a loan, 
and the loan is in violation of the Installment Loan Act, the 
penalties of the act apply to it. 

vA Where a time sale price is determined by 
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applying a certain schedule of rates or charges to the cash 
price, the resulting product is interest. 


Appeal from the district court for Lancaster County: 
PauL W. Wuite, Judge. Affirmed as modified. 


Crosby, Pansing, Guenzel & Binning and Donn E. 
Davis, for appellant. 


Kerrigan, Line & Martin, for appellees Lloyd. 
Paul E. Galter, for appellee Gutgsell. 


' Heard before CARTER, Mgssmore, YEAGER, SPENCER, 
BosLauGuH, and Brower, JJ. 


SPENCER, J. 

This is an action by Ernest R. Lloyd and Marion P. 
Lloyd, husband and wife, hereinafter referred to as 
plaintiffs, against John H. Gutgsell, doing business as 
Jack’s Trailer Sdles, and Mobile Home Finance Com- 
pany, a foreign. corporation with its home office at Dray- 
ton Plains, Michigan. The action seeks to cancel a con- 
ditional sales contract and a promissory note covering 
the purchase of a house trailer, for the return of the 
‘payments made, and to secure a certificate of title to the 
trailer free of encumbrance. 

Judgment was entered for the plaintiffs. Only the 
defendant, Mobile Home Finance Company, has ap- 
pealed to this court. It will hereinafter be referred to 
as defendant. ‘Whenever it is necessary to mention the 
other defendant he will be referred to by his trade name, 
Jack’s Trailer Sales. 

About the first of September 1960, plaintiffs, desiring 
to purchase a. Detroiter house trailer, went to Jack’s 
Trailer Sales lot in Lincoln, Nebraska, and contacted one 
‘Able, a salesman for Jack’s Trailer Sales. The exact 
trailer they wanted had to be specially ordered. A sales 
agreement was apparently drawn uP and executed, but 
no copy of it was produced. 

Plaintiffs were told that the cash price of the trailer 
they wanted was $4,500, and that $750 would be a suffi- 
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cient downpayment. Plaintiffs testified that they asked 
Able if they could finance the trailer anywhere they 
wanted, and he said yes, but that the company Jack’s 
Trailer Sales financed trailers through would give plain- 
tiffs the same rate as the bank. They also testified he 
said this rate would be 6 percent interest, and that the 
company did not have too much red tape about moving 
a trailer around. Able did not testify, so this testimony 
is undisputed. 

The next conversation material to this transaction 
was on September 9, 1960, the day the trailer was de- 
livered to the plaintiffs at Fremont, Nebraska. Ernest R. 
Lloyd testified that he called Lincoln to check on the 
delivery of the trailer, and was told that it was on the 
way. He was told that the driver was bringing the 
papers and that the price of the trailer had been raised 
$500 but that a $500 credit had been given, supposedly 
for some trade-in furniture. He testified he was told 
this was done so that it would go through the finance 
company more easily. There was no other conversation 
relative to financing the transaction. The sales con- 
tract, exhibit No. 1, brought up by the driver, was 
signed by the plaintiffs and delivered to the driver. It 
provides in part as follows: 


“CONDITIONAL SALE CONTRACT 
VENDOR — Jack’s Trailer Sales of Lincoln, Nebraska 
(Print Name of Dealer) (City) (State) 
VENDEE Ernest R. Lloyd - Marion P. Lloyd of A. C. Nel- 
(Print Purchaser’s Name) 
sen Trailer Court, Fremont, Dodge, Nebr 
(Street) (City) (Township) (County) (State) 
“The undersigned Seller hereby sells, and the under- 
signed Buyer hereby purchases, subject to the terms and 
conditions herein set forth, the personal property de- 
scribed below, (hereinafter referred to as ‘property’), 
delivery and acceptance of which, in good order, is 
hereby acknowledged by Buyer to-wit: 
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New or Make or Trade Name Year’ Length, Color _ Serial 


Used and Model Number 
New Detroiter 1960 51’ Desert Rose FJ-51-3FK- 
& White IOW- 
MOBILE HOME 51-8FK-10W-CA CA-K-3628 
Upon the following terms: 
(1) Total Cash Price Me ze - « « « $5000.00 
(2) Down Payment Cash $750. 00 
Trade $500.00 . . . . $1260.00 
(3) Unpaid Balance of Cash Pric aa 
(1 minus 2) . . » $8750.00 
(4) Cost of Insurance ns Buyer ree - $ 340.00 
Insurance Coverage: [ ] $——— Fire 
and Theft 


{ ] }#—————— Deductible Collision 
L ] Vendor’s Single Int. and Emb’t. 
[ ] Life and Disability (Restricted) 
For months 
(5) Other charges (Itemize) eee. —— 


_ 
(6) Net Principal Balance Due 
(3 plus 4 plus 5) . . .. ©. « . $4090.00 
(7) Time Price Differential ; 
(Finance and Service Charge) . . $1229.00 


—(8) TIME BALANCE OWED (6 plus7) — ._ $5319.00 


(9) Time Selling Price (2 plus 8) . . . $6569.00 


which time balance Buyer hereby promises and agrees to 
pay in 60 installment (s) of $88.65 and install- 


‘ments of $———- each, payable on the October 15, 1960 


day of each and every month hereafter, with interest 
at the highest lawful rate after maturity, as is evidenced 
by Buyer’s note of even date herewith, * * *.” 

The promissory note is attached to the contract in 
such a manner that it could be detached by tearing a 
perforated line separating it from the contract, but this 
has not been done and it is still attached to the contract. 
Exhibit No. 1 is a form prepared and furnished to the 
dealer by the defendant. The name of the defendant does 
not appear in the body of the contract, but the promissory 
note is made payable at the office of Mobile Home Fi- 
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nance Company, 4615 Dixie Highway, Drayton Plains, 
Michigan. There is a printed assignment on the back of 
the contract as well as on the back of the note. Both of 
these run to the defendant and both of them were com- 
pleted by the dealer under date of September 13, 1960. 
These indicate that it was contemplated that the fi- 
rnancing was to be done by the defendant. 

Defendant alleges five assignments of error, which we 
condense to the points argued in defendant’s brief, as 
follows: Was the transaction a loan or a bona fide pur- 
chase on time; and, are the plaintiffs barred from equit- 
able relief under the “clean hands” doctrine? Consider- 
ing the last point first, it is true that the plaintiffs, at the 
time they signed the contract, knew that they were being 
given a fictitious credit for $500, but they also knew that 
this merely offset the inflated sales price. They were 
purchasing the trailer on the basis of the quoted $4,500 
cash sale price. 

The evidence is undisputed that the defendant is 
affiliated with the manufacturer of Detroiter Mobile 
Homes, and secures its finance business contacts 
through the manufacturer’s representatives in the field. 
Defendant was peculiarly situated to know the actual 
value of the trailer. Its representative testified that de- 
fendant had a rule requiring a 25 percent downpayment 
but the maximum it would advance on the contract would 
be the invoice price of the unit plus freight. The in- 
voice price was $3,759.10, and the freight was approxi- 
mately $115. He further testified the defendant actually 
advanced $3,750 on this contract to Jack’s Trailer Sales. 
Three thousand seven hundred fifty dollars was the ex- 
act balance of the quoted cash price. This would indi- 
cate that the $340 included for cost of insurance was 
not advanced by Jack’s Trailer Sales but was loaned to 
the plaintiffs as a part of the transaction with the de- 
fendant. It was the defendant who was getting the 
benefit of the charges made for financing the cash price. 

Defendant’s representative testified it was not bound 
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to take all finance contracts on Detroiter trailers from 
Jack’s Trailer Sales, but checked each one presented 
and took only those it wanted. It did take this one. 
Further, as noted, the promissory note was drawn pay- 
able at its place of business in Michigan. 

This court has in the past refused to apply the so- 
called “clean hands” doctrine in usury cases against the 
borrower as a participant in a usurious transaction, on 
the theory that the borrower is in vinculis and not in 
pari delicto to the lender as regards the usury. State 
ex rel. Beck v. Associates Discount Corp., 162 Neb. 683, 
77 N. W. 2d 215. This is not a new doctrine. It is found 
in the early English and American cases. In 1781, Lord 
Mansfield, in summing up to the jury in Lowe v. Waller, 
2 Doug. 735, told it: “* * * the statute of usury was 
made to protect men who act with their eyes open; to 
protect them against themselves.” This case and other 
English cases embracing the same point were followed 
in an opinion written by Chief Justice Marshall, in 
Scott v. Lloyd (1835), 34 U. S. 418, 9 L. Ed. 178. Chief 
Justice Marshall analyzed the English usury cases, 
some of which were in the form of sales rather than 
the loan of money, and concluded: “Yet, it is appar- 
ent, that if giving this form to the contract will afford 
a cover which conceals it from judicial investigation, 
the statute would become a dead letter. Courts, there- 
fore, perceived the necessity of disregarding the form, 
and examining into the real nature of the transaction. 
If that be, in fact, a loan, no shift or devise will protect 
it.’ That is and has been the rule in this jurisdiction. 
To hold otherwise would make usury statutes a hollow 
mockery. 

The same reasoning applies where the purchaser is 
merely a passive participant in an active misrepresenta- 
tion by the seller. In this instance, the seller urged 
the plaintiffs to finance the transaction with the de- 
fendant, and the deal for the defendant was handled 
by the seller. Plaintiffs had no contact with any other 
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representative of the defendant until after the trans- 
action was completed. Further, the defendant was in 
a better position than the plaintiffs to know the ac- 
tual value of the trailer. Regardless of the price paid 
for it, defendant knew the invoice price was only 
$3,759.10. To hold the plaintiffs to be barred from 
raising the defense of usury in this case or in like situa- 
tions would permit unscrupulous sellers to avoid the 
usury statute by a misstatement which in no way is 
initiated by or is actually beneficial to the purchaser. 

We believe the rule to be applied in cases of this 
nature is the one set out in Weaverling v. McLennan, 
116 Neb. 466, 217 N. W. 956: “The equitable principle 
expressed in the maxim, ‘He who comes into equity must 
come with clean hands,’ being founded on public policy, 
public policy may require its relaxation or limitation. 
Even when the parties have been found to be in pari 
delicto, relief has at times been awarded on the ground 
that in the particular case public policy has been 
deemed to be best conserved by that course.” 

The undisputed testimony of the plaintiffs as to their 
conversation with Able concerning financing and the 
rate of interest to be charged leaves no room for any 
question on the nature of this transaction. It was a 
cash sale with the balance above the downpayment to 
be financed. No time sale price was discussed. The 
first time the plaintiffs heard or saw the actual time 
price was when exhibit No. 1 was signed. Item 9 listed 
a time selling price. Exhibit No. 1 was provided by the 
defendant finance company. The assignment to defend- 
ant is printed on the form. The expectation was that 
the defendant would finance the transaction and advance 
the balance of the cash price to the seller. The time 
price differential is the charge for this advance along 
with the advance for insurance. The time price dif- 
ferential exceeds 9 percent simple interest, so the trans- 
action was a usurious one, as found by the trial court. 

It is apparent on the face of exhibit No. 1 that we 
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have a finance transaction, and that usurious interest 
is being exacted. As we said in General Motors Ac- 
ceptance Corp. v. Mackrill, ante p. 631, 122 N. W. 2d 742, 
regardless of the term used, if the result is a charge 
for the loan of money or for the forbearance of a debt, 
the result is interest. 

Defendant argues that this transaction was an in- 
stallment sale and that the usury rules are not appli- 
cable to installment sales. With this broad statement 
we must disagree. We have repeatedly said that in 
considering whether such a transaction is a time sale 
made in good faith or a loan, the court will look through 
the form and examine the substance. State ex rel. Beck 
v. Associates Discount Corp., 168 Neb. 298, 96 N. W. 2d 
55. Here exhibit No. 1 clearly discloses the nature of 
the transaction, and we find it to be a scheme or arti- 
fice to avoid the effect of the usury statute. Unless 
this is true, usury could be avoided in every case by 
placing the transaction in the mere form of a time sale 
contract. Our law is well settled that if a purported 
time sale is in fact a loan, and the loan is in violation 
of the Installment Loan Act, the penalties of the act 
apply to it. See Powell v. Edwards, 162 Neb. 11, 75 
N. W. 2d 122. 

There seems to be an impression that if a cash price 
is quoted and the buyer is unable to pay cash, it is 
then possible to apply a certain schedule of rates or 
charges to the cash price in order to determine the 
time sale price, the difference being denominated a 
time price differential. It is possible to do so if the 
resulting charge does not exceed 9 percent simple in- 
terest. If it does, we have a usurious transaction. Where 
a time sale price is determined by applying a certain 
schedule of rates or charges to the cash price, the re- 
sulting product is interest. This is merely a sale for a 
cash price, with the difference between the money the 
buyer has and what he needs being financed. When 
we look through the form, can we come to any other 
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conclusion but the one that the difference between 
the price and what the buyer finally pays is the cost 
of carrying the balance of the cash price? To put it 
another way, the charge is for the forbearance to col- 
lect the full cash price, or for the use of money. A 
rose is still a rose though we may label it a violet. 
This charge, regardless of its label, is interest. See 
General Motors Acceptance Corp. v. Mackrill, supra. A 
transaction handled in this manner is essentially a 
loan to finance the balance of the cash purchase price, 
and if payable in installments must meet the require- 
ments of the law covering finance transactions. 

We specifically pointed to this conclusion when we said 
in State ex rel. Beck v. Associates Discount Corp., 168 
Neb. 298, 96 N. W. 2d 55: “It is not a time sale if a car 
dealer, in selling a car, actually agrees with the buyer 
that he will finance (take care of) the balance of the 
cash purchase price agreed upon and does so, either 
directly or through others, even though he obtains the 
schedule of payments and the total amount thereof from 
a rate chart furnished by a finance company or obtains 
that information from a finance company by calling its 
office und then fully informs the buyer of the amount 
he will be required to pay and the terms thereof. Such a 
transaction would be a loan to finance the balance of the 
cash purchase price and if payable in installments must 
meet the requirements of the statutes relating thereto. 
And the fact that the buyer knew the terms and provi- 
sions of such loan at the time it was made and voluntarily 
entered into it would not have the effect of waiving the 
illegality of any provision thereof, if such provision was 
actually in violation of any of the inhibitory provisions 
of the installment loan statutes, for the purpose of the 
Legislature in enacting such laws was, as a matter of 
public policy under its police powers, to regulate the 
lenders of money on installment loans as a protection 
to those of the general public who find it necessary to 
borrow money on that basis.” 
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The judgment rendered by the trial court includes 
a money judgment against both the defendant and 
Jack’s Trailer Sales for $1,781.90. This amount included 
the $500 fictitious trade-in added by Jack’s Trailer Sales 
to offset the inflated price. It is erroneous in that re- 
spect. Further, it is undisputed that the defendant re- 
ceived no part of the cash downpayment of $750, and 
ought not in equity and good conscience be charged with 
that payment. 

We direct that the money judgment rendered against 
the defendant should be reduced by these two items of 
$500 and $750, and in all other respects affirm the 
judgment. 

AFFIRMED AS MODIFIED. 

Bos.aucu, J., concurring. 

I believe that the court has reached the correct re- 
sult in this case. Therefore, I concur in the result al- 
though I do not agree with all of the statements which 
are contained in the opinion of the court. 

The majority opinion states that if a time price is 
determined by applying a schedule of rates or charges to 
the cash price, the difference is necessarily interest. 
This statement is contrary to what the previous opinions 
of this court have declared to be the law. 

In a number of decisions, commencing with Grand 
Island Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 
429, this court has held that a time sale made in good 
faith at a price in excess of a cash price is valid even 
though the difference between the two prices exceeds 
the lawful interest for a loan. In Powell v. Edwards, 
162 Neb. 11, 75 N. W. 2d 122, the court said: “It is also 
true that a time sale made in good faith at a price in 
excess of a cash price, even though the difference ex- 
ceeds lawful interest for a loan, which price is arrived at 
by schedules furnished by a finance company which 
solicits contracts so entered into between a purchaser 
and a dealer, may not be regarded as being tainted with 
usury.” (Emphasis supplied.) In McNish v. General 
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Credit Corp., 164 Neb. 526, 83 N. W. 2d 1, the court said 
that it was essential that the buyer actually be informed 
of and have the opportunity to choose between a time 
sale price and a cash sale price. 

By a series of decisions this court has held that a time 
sale made in good faith is valid; that it is essential that 
the buyer be quoted a cash price and a time price; and 
that the time price may be computed by the use of 
schedules. The effect of the language in the majority 
opinion is to destroy the validity of all time sale con- 
tracts which were made in good faith in reliance upon 
previous decisions of this court. Such a result should 
be avoided if at all possible. 

If the law is to be changed, I believe that the change 
should be made by legislative process. But, if the change 
is to be made by judicial decision, then the decision 
should operate prospectively only. In that respect I 
concur in Judge Brower’s remarks concerning the pros- 
pective operation of such a decision. 

Brower, J., concurring. 

I concur in the result reached by the court in its de- 
cision herein. The opinion holds that the difference 
between the cash price and time price of merchandise 
is interest and if the time price differential is more than 
9 percent it is a usurious transaction. With this con- 
clusion I agree. 

The original reason for the exclusion of the time differ- 
ential from the operation of the usury statute is dis- 
cussed in an article appearing in 55 Northwestern Uni- 
versity Law Review, p. 303, stating: “This view has 
traditionally been justified on the theory that a person 
finding it necessary to borrow money is in a disadvan- 
tageous bargaining position and deserving of statutory 
protection, whereas a purchaser’s position is not anal- 
ogous since should he find the price unsatisfactory 
he can always refrain from making the purchase. 

“This distinction appeared before the advent of large 
scale credit buying in a period in which the interests 
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of the merchant class were considered paramount. It 
is subject to attack for disregarding the facts of pres- 
ent day economic life. It is difficult to understand 
why a consumer should be granted the protection of the 
usury statute when he makes a loan to facilitate a 
purchase, but is denied that protection when he makes 
the same purchase on credit granted by the dealer.” 

To my mind the person without adequate funds to 
buy an automobile or household furniture or appliances, 
radios, or a television set, or many other items for 
cash who must have one for his business or family is in 
about the same position as far as being able to walk 
away from the dealer and go elsewhere as a debtor 
is to go from one finance company to another. I can 
see little difference in the two situations. 

The rule that a time sale of goods or merchandise did 
not involve interest which grew up long before its 
adoption in this state appeared to be sound reasoning 
at the time it originated. At that time such dealings 
were quite simple and modern commercial transac- 
tions based on time sale credit were not in vogue. 
There were in such a transaction other risks and factors. 

Since then installment sales have increased by leaps 
and bounds. The rapidity of their increase and the vol- 
ume of such sales can be seen from the tables in the 
discussion in the article on Retail Installment Sales in 
45 Marquette Law Review (1962) 555. 

I am convinced that the seller of merchandise and 
the buyer think of the amount paid to effect a time 
sale as interest. Even though the buyer is totally un- 
able to appreciate the rate of interest he is paying I 
think he knows that some interest is being paid and 
wouldn’t know anything about a “time differential” 
unless it was explained to him. The dealer must buy 
other goods to sell in turn and in many cases must pay 
interest himself. In most cases I believe he would 
consider the difference between the cash and time 
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price as interest if it were not carefully explained to 
him by the finance company or his lawyer. 

In short I think today it is interest received for for- 
bearance of the dealer to collect the cash price and that 
the same law of usury should be applied to the time 
differential as to interest on a loan. 

To my mind however this is a new rule of law in 
conflict with our previous holdings. 

Beginning with the case of Grand Island Finance 
Co. v. Fowler, 124 Neb. 514, 247 N. W. 429, this court 
held: “A dealer in automobiles may in good faith sell 
a car on time for a price in excess of the cash price 
without tainting the transaction with usury, though 
the difference in prices may exceed lawful interest for 
a loan.” 

A long line of cases followed, always giving lip serv- 
ice to this rule and asserting that a sale of property by 
an owner on time if made in good faith was not usurious 
regardless of the amount that the time price exceeded 
the cash price. In most all subsequent cases this court 
discussed numerous situations between seller and buyer 
with generally a finance company involved to determine 
whether the transaction was a loan or a time sale. This 
was because the difference between the cash and time 
price generally exceeded the interest which would have 
been allowed under the various interest statutes. After 
looking through “form to substance” the transaction was 
generally held to be a loan involving interest. 

In my opinion this court in changing the rule should 
clearly overrule Grand Island Finance Co. v. Fowler, 
supra, by name and the long line of cases stemming 
from it. That would avoid confusion and lend clarity to 
the opinion. 

However, in such a case a great number of important 
financial transactions have been consummated relying 
on the faith of these decisions of this court. We should 
not in my opinion endanger their validity by a decision 
acting retroactively. 
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I have never hitherto favored prospective decisions. 
I am sure courts do not favor them except in cases in 
which great numbers of persons have acted on import- 
ant matters. relying on such decisions. I feel however 
that the present situation is such a case. 

This has been done in cases of importance in other 
states. Knecht v. St. Mary’s Hospital, 392 Pa. 75, 140 
A. 2d 30; Spanel v. Mounds View School Dist., 264 Minn. 
279, 118 N. W. 2d 795. It has been approved by the 
Supreme Court of the United States in Great Northern 
Ry. Co. v. Sunburst Oil & Refining Co., 287 U. S. 358, 53 
S. Ct. 145, 77 L. Ed. 360, 85 A. L. R. 254. In at least one 
decision this court has done so. Fielding v. Publix Cars, 
133 Neb. 818, 277 N. W. 331. Finally it has been ap- 
plied to its rules in distinguishing time sale transac- 
tions from usurious loans by the Arkansas court in Hare 
v. General Contract Purchase Corp.. 220 Ark. 601, 249 
S. W. 2d 973. I would have applied the rule announced 
in our opinion prospectively. 

There is a discussion in 60 Harvard Law Review 437 
on the prospective operation of decisions holding stat- 
utes unconstitutional. From this note it is apparent 
that many courts have made their decisions prospective 
only when setting aside a statute upon which many per- 
sons have relied and important transactions taken place. 
I would have applied our decision in Elder v. Doerr, 
ante p. 483, 122 N. W. 2d 528, prospectively also. 


EL1za Woops, APPELLEE, v. GEORGE Woops, APPELLANT. 
124 N. W. 2d 197 


Filed October 25, 1963. No. 35564. 


1. Appeal and Error. The filing of a praecipe is essential to the 
procurement of a bill of exceptions in the district court. 

. A motion for an extension of time for preparing and 

filing a bill of exceptions will not be granted where it appears 

that a praecipe for a bill of exceptions has not been filed within 
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the time prescribed by Rule 7c, Revised Rules of the Supreme 
Court. 


Appeal from the district court for Douglas County: 
Frank G. Nimitz, Judge. On motion to extend time for 
preparation and filing of bill of exceptions. Motion 
denied. 


Stern, Harris & Feldman, for appellant. 
Jerome P. Grossman, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


CARTER, J. 


This matter arises on a motion for an extension of time 
for the preparation and filing of a bill of exceptions. 
Objections to the extension were filed on the ground 
that no praecipe for a bill of exceptions was filed within 
the time prescribed by Rule 7c of the Revised Rules of 
the Supreme Court. 

The pertinent part of Rule 7c provides: “The party 
appealing may order a bill of exceptions by filing in the 
office of the clerk of the district court a praecipe there- 
for within the time allowed for filing a notice of appeal.” 
A party appealing may perfect his appeal with or without 
a bill of exceptions. If he desires a bill of exceptions he 
must file a praecipe within the time provided in the 
rule. 

In the instant case no praecipe was filed within the 
time prescribed by Rule 7c. Under Rule 7f an exten- 
sion of the time provided in Rule 7d can be obtained in 
accordance with its provisions. Rule 7f provides in part: 
“Where a bill of exceptions has been ordered according 
to law by the timely filing of a praecipe, and the court 
reporter fails to prepare and file the bill of exceptions 
with the clerk of the district court within the time fixed 
by Rule 7d, the Supreme Court may, on the motion of 
any party accompanied by a proper showing, grant 
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additional time for the preparation and filing of the 
bill of exceptions under such conditions as the court 
may require.” The filing of a praecipe is therefore a 
condition precedent to the grant of such extension. 

We point out that the filing of a bill of exceptions 
determines the brief day of the parties under Rule lla 
(1). When there is no bill of exceptions, brief days are 
otherwise fixed by Rule lla (1). The expedition of 
litigation in this court requires compliance with the 
rules. The act of filing a praecipe for a bill of exceptions 
is a simple one. It works no hardship upon a litigant 
to determine if he desires a bill of exceptions during 
the same period of time that he must give his notice 
of appeal. 

We conclude that the filing of a praecipe is essential 
to the procuring of a bill of exceptions and to the grant 
of an extension of time for its preparation and filing. No 
praecipe for a bill of exceptions having been filed in 
the instant case within the prescribed time, the right to 
the bill has been lost and an extension of time for its 
preparation and filing is not authorized. The motion 
must therefore be denied. 

MOTION TO EXTEND TIME FOR PREPARATION AND 
FILING OF BILL OF EXCEPTIONS DENIED. 


Guen A. GILLASPIE, APPELLANT, v. NEBRASKA TRACTOR & 


EQUIPMENT COMPANY, A CORPORATION, ET AL., APPELLEES. 
124 N. W. 2d 198 


Filed November 1, 1968. No. 35357. 
SUPPLEMENTAL OPINION 


Appeal from the district court for Douglas County: 
Rosert L. SmituH, Judge. On motion for rehearing. See 
ante p. 401, 122 N. W. 2d 17, for original opinion. Former 
opinion modified. Motion for rehearing overruled. 


Young, Holm, Miller & McEachen, for appellant. 
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Kennedy, Holland, DeLacy & Svoboda, William P. 
Mueller, and Robert A. Skochdopole, for appellees. 


Heard before WuirE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRowe_nr, JJ. 


MEssMmokreE, J. 

The opinion made reference to the history given by 
the plaintiff to the defendants’ medical examiner and 
concluded that such evidence was hearsay evidence. No 
objection was made to the admissibility of such evidence. 

The conclusion reached in the opinion that such evi- 
dence constituted hearsay evidence should be deleted 
therefrom, and it is so deleted. The motion for rehear- 
ing is overruled. 

FORMER OPINION MODIFIED. 
MOTION FOR REHEARING OVERRULED. 


Price REALTY Co., APPELLANT, v. AIRPORT AUTHORITY OF 


THE City or LINCOLN ET AL., APPELLEES, 
124 N. W. 2d 207 


Filed November 1, 1963. No. 35438. 


1. Easements. Under the laws of this state an easement for use 
and occupancy of land may be created by implication. 

Under particular facts and circumstances an easement 
by implication may flow from and be created by the existence 
of an element of necessity for use and occupancy. 

An easement by implication may flow from and be 
created by an implied grant from what has been said or done 
by the parties involved. 


Appeal ‘from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Davis, Thone, Bailey & Polsky, for appellant. 


Barney, Carter & Buchholz, Healey & Healey, Harvey 
L. Goth, Ralph D. Nelson, Henry L. Holst, and Hal Has- 
selbalch, for appellees. 
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Heard before MESSMORE, YEAGER, SPENCER, BOSLAUGH, 
and BRoweEr, JJ. 


YEAGER, J. 


This is an action instituted by Price Realty, Inc., true 
name found by the judgment to be Price Realty Co., a 
Nebraska corporation, plaintiff and appellant, against 
Airport Authority of the City of Lincoln, Nebraska, Air- 
port Parking Company, and the City of Lincoln, Nebras- 
ka, defendants and appellees, in which the plaintiff 
prayed for judgment against the defendants and each of 
them adjudging that the plaintiff have an easement for 
parking in an area of ground adjacent to and located 
west, southwest, and northwest of the Terminal Building 
belonging to the defendant City of Lincoln and operated 
for parking purposes by the defendant Airport Author- 
ity and the defendant Airport Parking Company; that 
the defendants be prohibited from making charges for 
parking in the area; and for damages on account of fail- 
ure:to allow use of the area without charge to the plain- 
tiff and its customers of an eating place or restaurant 
for service to the public which was at a location in the 
Terminal Building leased and used by the plaintiff for 
the operation of the restaurant. 

There was a joinder of issue on the matters tendered 
by the petition, a trial was had to the court, and judg- 
ment was rendered against the plaintiff and in favor 
of the defendants. Specifically it was adjudicated that 
there was no basis in fact or law for injunction; that 
there was no right to a recovery of damages against any 
of the defendants; that the parking lot was not an ap- 
purtenance to the plaintiff’s leasehold; and that its use 
was not so necessary to the beneficial enjoyment of 
plaintiffs leasehold interest as to constitute an implied 
easement therein. 

The plaintiff duly filed a motion for new trial which 
was overruled. From the order overruling the motion 
for new trial and the judgment the plaintiff has appealed. 
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The lease in question was one in which the defendant 
Airport Authority was lessor and the plaintiff Price 
Realty Co. was lessee. In the language of the plaintiff 
in its brief the matter involved in the case is stated 
as follows: “The question involved was whether the 
lease between the Plaintiff, Price Realty Co., and the 
Defendant, Airport Authority, passed with it as incident 
thereto an easement in the adjacent parking lot for cus- 
tomer use.” The brief also points out that this issue and 
the matter of damages, if it had been deprived of this 
right, were the only two issues tried. 

As grounds for reversal the plaintiff asserted by as- 
signments of error (1) that the court erred in finding 
for the defendants and against the plaintiff; (2) that the 
court erred in entering judgment for the defendants 
and against the plaintiff; and (3) that the court erred 
in finding and deciding that the plaintiff had no ease- 
ment by necessity in the parking lot. 

From the full purport of these assignments of error 

and the declaration of issues it becomes clear that but 
one question is presented for consideration. The ques- 
tion is that of whether or not the plaintiff had an ease- 
ment by necessity in the parking lot. 
' ‘The facts upon which the determination in this case 
must be made are not in dispute. They are, to the extent 
necessary to set them out here, that the plaintiff is a 
corporation engaged in the ownership and leasing of 
premises wherein, among other things, it operates places 
of business to furnish foods and refreshment for pur- 
chase by people who desire these services. The busi- 
ness engaged in is commonly referred to as restaurant 
business. 

The defendant Airport Authority is an entity created 
under authority of law to control the property and facil- 
ities of what is commonly known as the Lincoln, Ne- 
braska, Municipal Airport. The title to this municipal 
airport is in the defendant City of Lincoln, Nebraska, 
but sole control thereof is in the Airport Authority. 
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The defendant Airport Parking Company is a corpora- 
tion which has a lease from the Airport Authority which 
permits it to use a portion of the land area owned by 
the City of Lincoln and controlled by the Airport Author- 
ity as a parking lot for automobiles and to charge fees 
therefor. 

On the land area controlled by the Airport Authority 
are structures including what is commonly known as 
the Airport Terminal Building. The purpose of this 
building is to provide facilities for the operation of the 
airport and the welfare of the employees and of the 
traveling public. Portions of the building are allocated 
to particular functions and purposes, some of which are 
allocated under lease to the occupants. Some of the 
occupants, under right of occupancy in the building, have 
special rights in the area outside the building for the 
parking of their motor vehicles, but none, including the 
plaintiff, have any other or additional parking rights. 

On June 23, 1960, the plaintiff became an occupant of 
a particular portion of the building under a written lease 
irom the Airport Authority. The lease was entered into 
pursuant to an offer or bid made by the plaintiff. The 
lease was of a specifically described area and appurte- 
nances within the building. No reference was contained 
to any appurtenance or right outside and beyond the 
building except the rights of ingress and egress to the 
leased area. There was evidence however of right of 
the placement of vehicles of the plaintiff, its employees, 
and those furnishing service to and for it beyond the 
leased area. 

There are land areas to the east, south, southwest, and 
northwest of the Terminal Building. The main entrance 
to this building is on the south side. This provides the 
ingress and egress for the public to the building and for 
the plaintiff and its patrons to the area leased. 

In this case there is no contention that there has been 
any interference with the ingress or egress facilities or 
with vehicular approach or departure or the parking 
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of automobiles used in connection with operation under 
the lease by plaintiff. 

Within these areas is an area which is not described 
in or generally referred to in the lease and which is 
separated from the described leased premises, the dimen- 
sions of which are approximately 325 feet east and west 
and 200 feet north and south which had been used and 
occupied by officers, employees, agents, and patrons of 
the lessee of the leased area and which belonged to the 
defendant City of Lincoln and had been used by the de- 
fendant Airport Authority for the purpose of parking 
automobiles. It is this described area that is of concern 
in this case. It appears that in this described area 
there was space for the parking of approximately 85 
automobiles. 

On June 29, 1960, this area was leased to the Airport 
Parking Company with permission to it to make charges 
for parking therein, the effect of which was to prohibit 
its use free to customers of the plaintiff at its leased 
facility in the Terminal Building. 

Before and for a short time after the lease to plaintiff 
was entered into the area was without restriction or 
restraint used by the customers of this lessee and pre- 
vious lessees for the parking of automobiles, but with- 
out a grant or declaration of authority from any source. 

The lease makes no mention of this area as an appur- 
tenance of any kind or character of the leased premises, 
and also and in particular, it is not mentioned as an 
area for the use of the customers of the plaintiff. 

At no time prior to the execution of the lease, nor at 
the time, nor at any time thereafter, was there any rep- 
resentation that the area was subject to use for a fee 
until after the lease to the Airport Parking Company 
pursuant to which it took steps to exact a charge for 
the parking of automobiles thereon. In fact according 
to the testimony of the chief officer and representative 
ef the plaintiff the lease was signed without reading 
and without any conversation with anyone representing 
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any of the defendants with reference to this subject, and 
further, no representation was ever made from whicn 
any reasonable inference could flow that this area was 
an appurtenance of the lease for use as a parking lot. 
-.Further the plaintiff does not claim that there was 
any fraud, misrepresentation, or overreaching in any- 
thing that was said by anyone representing any of the 
defendants as an inducement to the execution of the 
lease. — ye es 
- The claim of right to an easement and damages is 
predicated on the knowledge that customers of this lessee 
and previous lessees of the premises leased had been 
permitted to park automobiles without charge in this 
area, -and after the Airport Parking Company started 
operation they were not allowed to do so, in consequence 
of which the business of the plaintiff was reduced to 
below what it otherwise would have been, and on ac- 
count thereof the plaintiff suffered damage. Thus what 
the plaintiff is claiming here is an implied easement. 

That an easement may be created by implication there 
is no question. The parties are agreed on this question. 
They cite some of the same Nebraska cases to support 
this and also to support their conflicting views as to 
whether or not there was created here an easement by 
implication. Cases cited are Miller v. Fitz Gerald Dry 
Goods Co.,.62 Neb. 270, 86 N. W. 1078; Herpolsheimer v. 
Funke, 1 Neb. (Unoff.) 471, 95 N. W. 688; Kitchen Bros. 
Hotel Co. v. Philbin, 2 Neb. (Unoff.) 340; 96 N. W. 487; 
Hansen v. Smikahl, 173 Neb. 309, 113 N. W. 2d 210. 
Another Nebraska case having a bearing on the matter is 
Bee Building Co. v. Peters Trust Co., 106 Neb. 294, 
183 N. W. 302. In Restatement, Property, § 474, p. 2972 
et seq., is an exhaustive discussion of the subject of cre- 
ation of implied easements and the essential elements 
and incidents necessary to their creation. 

It appears from a consideration of these cases and the 
discussion to which reference is made that many things 
may and should be considered in the determination of 
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whether or not the right to an easement has peer cpa: 
lished in any particular case. 

From all of this it must appear either that there is 
an element of necessity, or an implication of grant must 
be shown to flow from what has been said or done, or 
both, in order that there may be awarded an easement 
by implication. 

In this instance there is no evidence of an act of any 
party from which an implication of grant could flow. 
If therefore the observations contained in the cases and 
commentaries are to be accepted then the right of plain- 
tiff, if it is entitled to an easement, myst flow from some 
legally recognizable necessity under the circumstances. 

From the commentaries it appears that desirability, 
value, or benefit, alone or all of them together, are not 
sufficient to justify a grant of an easement flowing from 
implication. The evidence indicates that an easement 
in this instance would be desirable, of probable value, 
and beneficial to the plaintiff in the operation of its busi- 
ness on the leased premises. This however does not, in 
the application of the inferences flowing from the ob- 
servations which are made in the commentaries to which 
reference has been made, bring the situation here within 
the purview of necessity. 

The necessity in such an instance as this has refer- 
ence to operation relating directly to the functions 
to be performed on the premises. In this instance neces- 
sity relates only to operation of the restaurant as such. 
Something outside and in no way connected with opera- 
tion, but which, as is true here, may reasonably be re- 
garded only as an attraction of customers or patrons, 
may not~be ae ‘in ine sense involved here a 
necessity. 

This being true the plaintift is not entitled to an 
easement for use of the area in question. The judg- 
ment. of. the. district | court is therefore. affirmed. 


oe ee ee eee ee “ARyIRMEED. 
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SPENCER, J., dissenting. 

It seems to me that under the evidence herein, a 
parking facility is essential to the successful operation 
of plaintiff's restaurant at the particular location in- 
volved. In that respect, I would hold the parking facility 
to be appurtenant to the restaurant facility. The park- 
ing facility in question had been used by customers of 
plaintiff’s predecessor without charge. This fact was 
generally known. The president of the plaintiff was 
negligent in not reading the lease before he signed it, 
and in not insisting that a parking facility be specifi- 
cally included. In plaintiff's defense it might be said it 
would not expect a governmental agency to divide the 
facilities under the peculiar facts in this case and not 
inform the bidders on the restaurant facility that free 
parking would no longer be available in the only park- 
ing space which could be used by restaurant customers. 

Plaintiff’s lease was executed June 23, 1960. The 
parking lease was executed June 29, 1960. While defend- 
ants did not misrepresent the lease in any way, it seems 
to me that a measure of sharp practice is involved in not 
disclosing the fact that the parking facility was to be 
separately leased. It is very possible this would have 
made it more difficult to lease the restaurant facility, or 
at the very best would have resulted in a less favorable 
lease. Defendants could not help but know that plain- 
tiff’s bid was based on the premise that the parking lot 
was included. 

I feel there was a duty to make this disclosure. 


STATE OF NEBRASKA, APPELLEE, v. DENNIS O’KELLY, 
APPELLANT. 
124 N. W. 2d 211 


Filed November 1, 1963. No. 35443. 


1. Arrest. A police officer may arrest without a warrant when it 
appears that a felony has been committed and that there are 
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reasonable grounds to believe that the person arrested is guilty 
of the offense. 

Constitutional Law. The protections of the Fourth Amendment 
to the Constitution of the United States and the holdings of 
the United States Supreme Court in construing such protections 
are binding upon the courts of this state. 

Constitutional Law: Searches and Seizures. Evidence obtained 
as the fruit of an illegal search or arrest, in violation of the 
Fourth Amendment to the Constitution of the United States 
and the provisions of Article I, section 7, of the Constitution of 
Nebraska, is inadmissible in a prosecution in this state and 
must be excluded. 

Constitutional Law: Arrest. The applicable standard for an 
arrest without warrant is that there is reasonable ground to 
believe that a felony has been committed and to believe the 
person arrested is guilty of such offense. This standard, under 
our statutory and case law, is the same standard as that of the 
Fourth Amendment to the Constitution of the United States 
protecting persons against unreasonable seizures. 

Arrest. When a police officer acts upon information furnished 
him in making an arrest, there is no precise formula for the 
determination of reasonableness. Each case is to be decided 
on its own facts and circumstances. 

Constitutional! Law: Searches and Seizures. The reasonable- 
ness of a search or seizure in the first instance is a substantive 
determination to be made by the trial court from the facts and 
circumstances of the case and in the light of the fundamental 
criteria laid down by the Fourth Amendment to the Constitu- 
tion of the United States and in the opinions of the United 
States Supreme Court. 

Arrest. Facts and circumstances within an officer’s knowledge 
must be sufficient to warrant a man of reasonable caution in 
the belief that an offense has been or is being committed. 
Searches and Seizures. The practicability of obtaining a search 
warrant is not the controlling factor when a search is sought 
to be justified as incident to arrest. Each case must be deter- 
mined from the particular circumstances present. 

Criminal Law. An accused must be brought before a magis- 
trate in the first instance only as soon as is practical under 
the existing circumstances. 

When the accused is in fact present before the magis- 
trate at the time the complaint is filed, the court may proceed 
with the examination of the defendant on preliminary hearing 
to determine probable cause without the issuance of a warrant. 
Constitutional Law: Criminal Law. A preliminary hearing is 
not a trial within the meaning of Article I, section 11, of the 
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Constitution of: Nebraska, and there is no- requirement that 
counsel be furnished an accused prior to that time. 

. Investigation and examination of an accused 
after a proper legal arrest and before a preliminary hearing is 
not in violation of the United States or Nebraska Constitutions 
and is consistent with due process. 


12. 


. “Appeal from the district court for Lancaster County: 
Eimer M, SCHEELE, Judge. Affirmed. 


Philip C. Sorensen and John C. Gourlay, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


WHITE, C. J. 


The defendant, by information, was prosecuted in 
Lancaster County for second degree murder. From the 
conviction and sentence of life imprisonment for the 
crime of second degree murder, the defendant appeals. 

The questions involved in this case turn upon the 
determination of the admissibility in evidence of written 
‘and oral confessions and admissions of the defendant 
to the police. Summarizing the specific contentions 
made by the defendant from the assignments of error 
argued, they are: 

1. The admissions and confessions of the defendant, 
both written and oral, are inadmissible because they 
were the fruits of an illegal arrest made without a war- 
rant and without probable cause in violation of the 
Fourth Amendment to the Constitution of the United 
States. 

2. A warrant for the arrest of the defendant was re- 
quired even though probable cause for his arrest existed. 

3. The admissions and confessions were the fruits 
of an illegal detention of the defendant, without coun- 
sel, because of failure to take the accused before a magis- 
trate within the proper permissible time. 
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We review the evidence as it relates to these ques- 
tions. Shortly after 1:30 pm. on August 4, 1962, the 
body of Barbara Eastman, a young Indian girl, was 
discovered in the water at Oak Lake in Lancaster Coun- 
ty, Nebraska. The police were notified and the body 
was taken immediately to the morgue room in the Lin- 
coln General Hospital. An autopsy was performed 
which revealed that the immediate cause of death was 
drowning, but that severe blows which had been ad- 
ministered to the head, resulting in major fractures to 
the skull and jaw and damage to the brain, would prob- 
ably have resulted in death without drowning. The 
evidence fixed the time of death at least 6 hours before 
3:45 p.m. on August 4, 1962, when the doctor first saw 
the body, and at least 4 hours after the deceased, Bar- 
bara Eastman, had last eaten. 

About an hour and a half after the discovery, around 
3 o’clock in the afternoon of August 4, 1962, the body 
was definitely identified as that of Barbara Eastman by 
her sister, Charlene Williams, and her brother, Alvin 
Eastman. This identification was made at the morgue 
of the Lincoln General Hospital and present there at 
that time was a Lincoln police officer, Robert Sawdon. 
Immediately after this identification, Sawdon had a con- 
versation with both the sister and the brother. The 
exact information conveyed by Charlene Williams and 
Alvin Eastman to the police officer at that time is set 
out as follows: ‘“* * * and at that time I asked both 
Mrs. Williams and Alvin Eastman if they had any idea 
of who Barbara had been with the night before. Both 
Alvin Eastman and Mrs. Williams stated that there was 
only one person she could be with and that was Dennis 
O’Kelly. We pursued the questioning as to what they 
based their statements on and both Mrs. Williams singly 
and Alvin Eastman individually stated that Dennis 
O’Kelly was the only boy or the only man that she 
went with or had any dates with and both stated that 
Dennis O’Kelly had brought her to her home, which 
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was their home, 110 North 28th, the night previously, 
and that he made arrangements to pick her up later.” 

Both of these witnesses told Sawdon, the police of- 
ficer, that the defendant had brought Barbara Eastman 
home the night previously and that she (Barbara East- 
man) had told them that she had a date with the de- 
fendant later that night. 

Barbara Eastman, the deceased; Charlene Williams, 
her sister; and Alvin Eastman, her brother, had been 
living together at their home at 110 North Twenty- 
eighth Street. The deceased had been dating one man 
and one man only, the defendant, Dennis O’Kelly. The 
testimony discloses that on the evening before the dis- 
covery of the body, August 3, 1962, the defendant 
brought Barbara Eastman home in his car. This was 
witnessed by both Charlene and Alvin. The deceased 
and the defendant were engaged in a conversation at 
the time he let her out of the car in front of their home. 
She got out of the car when it was still moving. She 
told them that she had a date to meet the defendant 
later on that evening and during the course of the 
evening kept watching out of the window for the ap- 
proach of the car. She left about 10:30 p.m., and the 
next time that Charlene Williams saw her was at the 
morgue the next afternoon. The brother and sister 
testified in substance that the deceased had been going 
steady with O’Kelly since February, that he and he 
alone was the only man that she went with, that O’Kelly 
was a married man, that the deceased and O’Kelly were 
in love with each other, and that they had made plans 
to get married and live in Lincoln. Referring to the 
information furnished Sawdon at the hospital immedi- 
ately after the identification, Charlene Williams, the 
sister, testified as follows: “Q- And did you tell them 
with whom your sister had gone out on the night of 
August 3, 1962? * * * A-I told them she had gone out 
with Dennis O’Kelly.” 

Both Charlene Williams and Alvin Eastman knew 
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where the defendant lived. Immediately after talking 
with them at the hospital, Sawdon, Alvin Eastman, and 
two other officers proceeded to the defendant’s resi- 
dence. The defendant arrived in a car, he was asked 
to step out of his car, he was then searched, and he was 
told that he was under arrest and would have to ac- 
company Sawdon to the police headquarters. This ar- 
rest took place between 5:20 and 5:30 p.m. on Satur- 
day, August 4, 1962. There was no conversation con- 
cerning the purpose for the arrest at the time it took 
place. After the arrest took place, and in the cruiser 
car on the way to headquarters, the defendant asked 
why he was being taken in and was informed he was 
being taken in for investigation regarding the death 
of Barbara Eastman. It is undisputed that no warrant 
had been issued for his arrest. Thereafter, on Saturday 
afternoon and evening, August 4, 1962, and on the Sun- 
day following, numerous conversations and interroga- 
tions were had with the defendant, Dennis O’Kelly. For 
the purposes of this opinion, we will only briefly review 
the extent and nature of the defendant’s confessions and 
admissions, both oral and written. The substance of 
them was that the defendant had been on a date with 
another girl on the evening of August 3, 1962, and on 
impulse, drove over to Barbara Eastman’s house and 
picked her up, drove out to Oak Lake, and parked. He 
told Barbara Eastman he was going to break up with 
her, she started crying, the defendant pushed her, and 
Barbara Eastman kept crying and saying, “No.” She 
tried to come back over and put her arms around him, 
and then he hit her. She became hysterical, got out of 
the car, and ran away crying, “No, no.” He, the defend- 
ant, chased her, caught her, and stated that he slapped her 
to try to bring her back to her senses, and as she tried 
to break away from him and run, he hit her again. She 
started to fall down and the defendant hit her with 
his fist and with some other object but couldn’t recall 
what the object was. The deceased fell to the ground, 
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and after hitting her further, the defendant shook her, 
picked her up, and carried her over to the lake. At that 
time, she didn’t move, and the defendant took her and 
held her in his arms. Then he dragged her over closer 
to the lake, rolled her into the water, and left, going 
home. 

Other than the contention that these confessions and 
admissions were the fruits of an illegal arrest and de- 
tention, the defendant does not contend that the said 
confessions and admissions were not properly admitted 
in evidence or that the jury was not properly instructed 
as to the different elements necessary for their con- 
sideration in this respect. We turn now to the basic 
question raised in this case. It may be stated simply: 
Were the oral confessions and admissions of the de- 
fendant the fruits of an illegal arrest of the defendant? 
The defendant urges recent United States Supreme 
Court decisions applicable to this situation. We recog- 
nize and follow the holding of the United States Supreme 
Court that the protections of the Fourth Amendment 
to the Constitution of the United States against unrea- 
sonable seizures are now made binding upon the states 
through the due process clause of the Fourteenth Amend- 
ment. Wolf v. Colorado, 338 U. S. 25, 69 S. Ct. 1359, 93 
L. Ed. 1782. Evidence obtained as the fruit of an illegal 
search or seizure, in violation of the Fourth Amendment 
to the Constitution of the United States and the same 
provision in Article I, section 7, of the Constitution of 
Nebraska, is inadmissible in a state prosecution and 
must be excluded. Mapp v. Ohio, 367 U. S. 6438, 81 S. 
Ct. 1684, 6 L. Ed. 2d 1081, 84 A. L. R. 2d 933; followed 
by our court in State v. Easter, 174 Neb. 412, 118 N. W. 
2d 515, and State v. Goff, 174 Neb. 548, 118 N. W. 2d 
625. This rule is called the “exclusionary rule.” Fol- 
lowing the recent holding by the United States Supreme 
Court in Wong Sun v. United States, 371 U. S. 471, 83 
S. Ct. 407, 9 L. Ed. 2d 441, and also in United States v. 
Meachum, 197 F. Supp. 803 (1961), both to the effect 
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that the exclusionary rule embraces intangible evidence, 
including written and oral confessions and admissions, 
the defendant argues the inadmissibility of this evidence 
because it was the fruit of an arrest made without war- 
rant and without probable cause. 

It has long been established in Nebraska that a police 
officer may arrest without a warrant when it appears 
that a felony has been committed and that there are 
reasonable grounds to believe that the person arrested 
is guilty of the offense. § 29-402, R. R. S. 1943; Halsey 
v. Phillips, 104 Neb. 648, 178 N. W. 218; Nelson v. State, 
33 Neb. 528, 50 N. W. 679. We first examine this stand- 
ard which constitutes the basic law of the state to 
determine whether it meets the criteria required under 
the decisions of the United States Supreme Court. The 
Supreme Court of the United States in a long line of 
decisions, the latest being Ker v. California, 374 U. S. 
23, 83 S. Ct. 1623, 10 L. Ed. 2d 726, has held that the 
lawfulness of arrest is to be determined by reference 
to state law insofar as it is not violative of the Constitu- 
tion of the United States. In the Ker case, supra, it was 
said as follows: “This Court, in cases under the Fourth 
Amendment, has long recognized that the lawfulness of 
arrest for federal offenses is to be determined by refer- 
ence to state law insofar as it is not violative of the 
Federal Constitution. Miller v. United States, supra; 
United States v. Di Re, 332 U. S. 581 (1948); Johnson v. 
United States, 333 U. S. 10, 15, n. 5 (1948). A fortiori, 
the lawfulness of these arrests by state officers for 
state offenses is to be determined by California law.” 
Turning now to the standard set out in our statute and 
case law that there must be “* * * reasonable ground 
to believe the person arrested is guilty of such offense,” 
it is clear that this is also the same standard of the 
Fourth Amendment to the United States Constitution 
protecting persons against unreasonable seizures. Henry 
v. United States, 361 U.S. 98, 80 S. Ct. 168, 4 L. Ed. 2d 
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134. That the standards are the same is conceded by 
the defendant. 

The applicable rule in applying these standards to a 
particular case is stated in the latest pronouncement of 
the Supreme Court of the United States in Ker v. Cali- 
fornia, supra, wherein it is stated: ‘“* * * ‘there is no 
formula for the determination of reasonableness. Each 
case is to be decided on its own facts and circumstances.’ 
Ibid.; see United States v. Rabinowitz, 339 U. S. 56, 63 
(1950); Rios v. United States, 364 U. S. 253, 255 (1960). 
* * * This Court’s long-established recognization that 
standards of reasonableness under the Fourth Amend- 
ment are not susceptible of Procrustean application is 
carried forward when that Amendment’s proscriptions 
are enforced against the States through the Fourteenth 
Amendment. And, although the standard of reason- 
ableness is the same under the Fourth and Fourteenth 
Amendments, the demands of our federal system com- 
pel us to distinguish between evidence held inadmissi- 
ble because of our supervisory powers over federal 
courts and that held inadmissible because prohibited 
by the United States Constitution. We reiterate that 
the reasonableness of a search is in the first instance 1 
substantive determination to be made by the trial court 
jrom the facts and circumstances of the case and in the 
light of the ‘fundamental criteria’ laid down by the 
Fourth Amendment and in opinions of this Court ap- 
piying that Amendment. Findings of reasonableness, of 
course, are respected only insofar as consistent with 
federal constitutional guarantees. * * * The lawfulness of 
the arrest without warrant, in turn, must be based upon 
probable cause, which exists ‘where “the facts and cir- 
cumstances within their (the officer’s) knowledge and of 
which they had reasonably trustworthy information 
(are) sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that” an offense had been 
or is being committed.’ Brinegar v. United States, 333 
U. S. 160, 175-176 (1949), quoting from Carroll v. United 
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States, 267 U. S. 132, 162 (1925); accord, People v. 
Fischer, 49 Cal. 2d 442, 317 P. 2d 967 (1957); Bompensiero 
v. Superior Court, 44 Cal. 2d 178, 281 P. 2d 250 (1955).” 
(Emphasis supplied.) 

We, therefore, review the trial court’s “substantive de- 
termination,” “from the facts and circumstances of the 
case,” as to the “reasonableness” of the arrest. 

This was a brutal and violent murder of a young 
Indian woman suggesting the necessity and urgency of 
immediate pursuit, and the imperative necessity of 
identification information. The commission of a brutal 
and violent murder had definitely been established. The 
very nature of the crime of murder is such that it does 
not lend itself to the production of eyewitness testi- 
mony, and common sense tells us that essential testi- 
mony in such a case many times must come from the lips 
of the accused. Crucial to the investigation and the ap- 
prehension of the murderer, as well as the protection of 
society from further violence, is the urgency of law en- 
forcement officers being able to secure information con- 
cerning people who were with the deceased in the time 
period in which the offense was committed, and there- 
upon acting on it. The brother and sister witnesses who 
conveyed the identification information to officer Saw- 
don were not mere informers acting upon a naked sus- 
picion. They lived with the deceased. They knew the 
defendant. They knew in fact that this Indian girl had 
been dating one man and one man only, the defendant, 
and they conveyed the information to Sawdon that they 
knew that Barbara Eastman was with the defendant, 
and no one else, on the night of August 3 or the morning 
of August 4, 1962, during the exact period within which 
the officer knew this brutal crime had been committed. 
We feel that the police acted reasonably and with prob- 
able cause to immediately arrest the accused under the 
circumstances of this case. The record also shows that 
the police officer did inquire, and we think reasonably so, 
as to the basis for the information that the two witnesses 
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furnished him. He discovered at that time (at the hos- 
pital), before the arrest, that they had been living with 
the deceased, that the only man she had associated with 
was the defendant, that he had brought her home the 
evening before, and that they knew that the defendant 
had made arrangements to pick her up later. They both 
knew the location of the defendant’s home. At that time 
and under those circumstances, the police officer re- 
sponded to this information by taking the brother, Alvin 
Eastman, with him and arresting the defendant near 
his home. The defendant argues that some of the in- 
formation furnished by the brother and sister was based 
on hearsay. As far as we can gather from the record, 
the information furnished to Sawdon at the hospital was 
based upon direct information and upon personal knowl- 
edge known by the brother and sister themselves. Even 
if it were based on hearsay, the valuation from the stand- 
point of probable cause is not destroyed thereby. In 
Ker v. California, supra, it is said: “That this informa- 
tion was hearsay does not destroy its role in establishing 
probable cause.” 

Further, it seems that it was a reasonable conclusion 
for the police officer to draw from what was told him 
that there was at least a reasonable probability that no 
one else was known who might have been with the victim 
at the time of her murder. At that time, and at no later 
time, was there other information or circumstances which 
would suggest that any other person had the motivation 
or opportunity to commit this violent crime. The neces- 
sity for the police officer to act immediately was clear. 
Any other reasoning under the circumstances of this 
case would reach the result that it would be difficult to 
see where an arrest could be made without warrant for 
murder, except upon the basis of an eyewitness report 
or some other equally convincing evidence of such a 
probative quality that it would fit the final test on trial 
of proof of guilt beyond a reasonable doubt. Such a 
requirement or such an interpretation of the facts to 
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establish reasonable grounds for arrest would place an 
element in the interpretation of the protections of the 
Fourth Amendment to the Constitution of the United 
States that would render the criminal law unenforceable 
and self defeating. In making a “substantive determina- 
tion” of reasonable grounds for arrest in a case like 
this, we recognize the compelling urgency of the cir- 
cumstances. Ordinarily, on the spur of the moment, the 
officer under circumstances such as these must decide 
these questions in the first instance and must decide 
them quickly, else law enforcement and the apprehen- 
sion of serious criminal offenders be for naught. The 
defendant argues that the fact that the police officer ad- 
vised the defendant, after the arrest and while taking 
him to the police station, that he was “being taken in 
for investigation regarding the circumstances around 
the death of Barbara Eastman,” is an admission on the 
part of the police officer himself that he did not have 
reasonable and probable cause and that he was merely 
acting on suspicion. We point out that this statement 
was made not at the time of the arrest or preceding it, 
but sometime after the arrest had taken place. The moti- 
vations for the subjective feelings of the police officer 
are not the criteria. The real question is whether or 
not the information and the situation existing at the time 
of the arrest constituted reasonable grounds and prob- 
able cause for the belief that a crime was committed and 
that the defendant was guilty. The defendant cites and 
argues the applicability of the decisions in Day v. United 
States, 37 F. 2d 80 (Eighth Circuit 1929); Halsey v. 
Phillips, supra; Cochran v. United States, 291 F. 2d 633 
(Eighth Circuit 1961); United States v. Clark, 29 F. 
Supp. 138; and Hanna v. United States, 260 F. 2d 723. 
It appears that these cases are distinguishable either 
because the arresting officer acted without having even 
reasonable ground to believe that a crime had been com- 
mitted by anyone or that the arresting officer was act- 
ing upon a third party informant’s suspicion of guilt of 
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the person arrested as distinguished from factual infor- 
mation furnished by such an informant. Further we are 
warned by the criteria set out by the United States 
Supreme Court itself as late as in the Ker case, supra, 
that a rigid formula (“Procrustean”) developed from an- 
alogy is not the true test. The determination of the 
question of “reasonable” and “probable” cause must 
rest upon an examination of the particular facts and 
circumstances of the case and the evidence in that case 
as it relates to the particular crime charged and the 
circumstances surrounding it. 

The defendant now argues that even though probable 
cause existed for the arrest, that there was time avail- 
able and a warrant should have been obtained, cit- 
ing Johnson v. United States, 333 U. S. 10, 68 S. Ct. 
367, 92 L. Ed. 436, and Wong Sun v. United States, supra. 
The same contention was made in Ker v. California, 
supra, and the court held: “Petitioners contend thar 
the search was unreasonable in that the officers could 
practicably have obtained a search warrant. The prac- 
ticability of obtaining a warrant is not the controlling 
factor when a search is sought to be justified as inci- 
dent to arrest, United States v. Rabinowitz, supra; but 
we need not rest the validity of the search here on 
Rabinowitz, since we agree with the California court 
that time clearly was of the essence. The officers’ ob- 
servations and. their corroboration, which furnished prob- 
able cause for George Ker’s arrest, occurred at about 
9 p.m., approximately one hour before the time of 
arrest. The officers had reason to act quickly because 
of Ker’s furtive conduct and the likelihood that the 
marijuana would be distributed or hidden before a war- 
rant could be obtained at that time of night.” (Em- 
phasis supplied.) A brutal and violent murder, the ne- 
cessity to protect society, and the commission of possible 
violence during escape surely do not lessen the appli- 
cability of the above reasoning in this case. 

The defendant, in order to overcome the force of the 
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argument arising from the emergency of the situation 
present, argues that the defendant could easily have 
been spotted and kept under surveillance while the police 
officer went to a magistrate and secured a warrant. 
This ignores the very real probability of an escape of a 
defendant under these circumstances. It is self evi- 
dent that time was of the essence. The arrest took place 
within 2 hours after the identification of the body in 
this case. Just how the police officers would have ac- 
complished a nebulous plan to actually keep the defend- 
ant under surveillance and control, so that he could be 
arrested, while the process of getting a warrant was ac- 
complished and without sacrificing the real possibility of 
his escape, is not pointed out. As a practical matter, 
how could the defendant be positively identified and 
kept under surveillance without tipping him off. When 
there is reasonable cause to suspect that a given defend- 
ant has committed a murder, it surely must be true that 
such suspect has no constitutional right to have further 
time to escape the consequences of his acts. We know 
of no basic constitutional guarantees that could be vio- 
lated because an officer succeeds in getting to a place 
where he can arrest a person whom he has probable 
cause to suspect of murder, more quickly than he would 
have had he complied with the requirements of getting 
a search warrant. Certainly, when the circumstances 
are of such an emergency nature and time demands it, 
there could be no requirement under the command of 
the Fourth Amendment that law enforcement increase 
the possibility of an officer’s peril in the apprehension of 
an accused or increase the real risk of the arrest being 
frustrated. There is no merit in this contention. 

' The defendant further argues that irrespective of the 
legality of his initial arrest, that his subsequent deten- 
tion was illegal because of the period of time elapsing 
between the arrest and the time he was brought before 
the magistrate. The defendant was arrested after 5 
p.m. on Saturday, August 4, 1962, and he was taken 
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before the county judge in the morning of the following 
Monday, August 6, 1962. A complaint was filed. on 
August 6, 1962. The defendant’s constitutional rights 
were explained to him by the county judge, and the de- 
fendant waived his right to a preliminary hearing at that 
time. A period of approximately 40 hours from Saturday 
night to Monday morning elapsed between the time of 
the arrest and the time of the hearing before the 
magistrate. 

The defendant argues to the effect that no warrant was 
ever issued and that the detention was illegal. How- 
ever, when the defendant is in fact present before the 
magistrate at the time the complaint is filed, the court 
may proceed with the examination of the defendant on 
preliminary hearing to determine probable cause with- 
out the issuance of a warrant. Cohoe v. State, 79 Neb. 
811, 113 N. W. 532. When the defendant is in fact pres- 
ent, the issuance of a warrant for his arrest would be 
a superfluous and useless act. 

We hold that the period of time elapsing between the 
time of the arrest and the preliminary hearing before 
the magistrate, approximately 40 hours, was reasonable 
under the circumstances in this case. Section 29-504, 
R. R. S. 1943, requires that a person charged with a 
felony shall be brought before a magistrate and that the 
magistrate “shall proceed as soon as may be,” to in- 
quire into the complaint. This and other statutory pro- 
visions have been interpreted by our decisions to mean 
that the accused must be brought before the magistrate 
in the first instance only as soon as is practical under 
the existing circumstances. Maher v. State, 144 Neb. 
463, 13 N. W. 2d 641; Gallegos v. State, 152 Neb. 831, 
43 N. W.2d1. In the Maher case, supra, the elapsed time 
between the arrest and the hearing before the magistrate 
on preliminary hearing was approximately 8 days, and 
in the Gallegos case, supra, the defendant raised the 
precise question of the legality of his confessions taken 
during a period of 25 days detention before being brought 
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before the magistrate. The United States Supreme Court 
affirmed the holding by our court in the Gallegos case 
that under the circumstances this period of detention 
was not violative of section 29-504, R. R. S. 1943, nor of 
constitutional guarantees of due process. Gallegos v. 
Nebraska, 342 U. S. 55, 72 S. Ct. 141, 96 L. Ed. 86. It 
also appears, although not decisive of the question, that 
the brief period of detention of the defendant in this 
case was during a period of time when the offices of the 
magistrate were not open or available. We have said 
that the theory of the law is that the defendant must 
be given a hearing as soon as possible, as soon as the 
nature and circumstances of the case will permit. Maher 
v. State, supra. There can be no precise length of time 
after a legal arrest of a person charged with a crime 
in which he must be given a hearing. The defendant’s 
constitutional right to not be imprisoned without prob- 
able cause is fundamental, but there must be a recog- 
nition of the principle that the practical necessities of 
criminal prosecution require that a state be given a rea- 
sonable opportunity to arrange for the presence of wit- 
nesses and to marshal testimony pertinent to the issue 
cf probable cause. Nor do we find, as the defendant 
contends in effect, that the interrogation and the taking 
of oral confessions and admissions during the period of 
detention before hearing significantly establishes that 
the purpose of the detention is illegal. The fallacy of this 
argument is refuted when we consider that the very 
essence of criminal law enforcement depends upon fur- 
ther investigation and interrogation of witnesses and 
suspects after a proper legal arrest for probable cause 
in the first instance. The requirement for a speedy 
preliminary hearing, “as soon as may be,” and the urgent 
necessity for law enforcement to pursue its investigation 
of the crime and to interrogate the witnesses are not 
alternatives of which the state must make a critical 
choice. The performance of both of these functions is 
consistent with the constitutional rights of a defendant, 
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and the vital and urgent necessity of the exercise of the 
state’s powers and duties in the detention, apprehension, 
and conviction of criminals. 

The defendant’s last contention is that his constitu- 
tional rights were violated because of failure to furnish 
counsel during the period of interrogation before the 
preliminary hearing on Monday, August 6, 1962. A pre- 
liminary hearing is not a trial within the meaning of 
Article I, section 11, of our Constitution, and there is no 
requirement that counsel be furnished an accused up to 
this time. Roberts v. State, 145 Neb. 658, 17 N. W. 2d 
666; Latimer v. State, 55 Neb. 609, 76 N. W. 207, 70 Am. 
S. R. 403; Van Buren v. State, 65 Neb. 223, 91 N. W. 
201; Adams v. State, 138 Neb. 613, 294 N. W. 396. 

Counsel for defendant urges a departure from the 
doctrine set out in the Roberts case, supra, and cites 
several United States Supreme Court decisions. None of 
the cases cited hold that counsel must be furnished dur- 
ing this period of time. On the contrary, in Crooker 
v. California, 357 U. S. 433, 78 S. Ct. 1287, 2 L. Ed. 
2d 1448, and Cicenia v. La Gay, 357 U. S. 504, 78 S. 
Ct. 1297, 2 L. Ed. 2d 1523, the Supreme Court of the 
United States held that there was no due process vio- 
lation when confessions were taken after a legal arrest 
even though the state police officers had obtained the 
confessions from persons under arrest who had pre- 
viously requested but were denied the benefit of legal 
counsel. In the Crooker case, supra, at page 441, it is 
said: “On the other hand, where an event has occurred 
while the accused was without his counsel which fairly 
promises to adversely affect his chances, the doctrine sug- 
gested by petitioner would have a lesser but still devas- 
tating effect on enforcement of criminal law, for it 
would effectively preclude police questioning—fair as 
well as unfair—until the accused was afforded opportu- 
nity to call his attorney. Due process, a concept ‘less rigid 
and more fluid than those envisaged in other specific 
and particular provisions of the Bill of Rights,’ Betts 


Vou. 175] SEPTEMBER TERM, 1963 815 


Martin v. Norris Public Power Dist. 


v. Brady, 316 U. S. 455, 462 (1942), demands no such 
rule.” In the Cicenia case, supra, with respect to this 
contention, the court said at page 509: “On the other 
hand, it can hardly be denied that adoption of petitioner’s 
position would constrict state police activities in a man- 
ner that in many instances might impair their ability 
to solve difficult cases.” 

The force of this language as applied to defendant’s 
argument regarding interrogation during investigation 
is also noted here. The contention of the defendant as to 
the right to counsel during the period of time before 
preliminary hearing in this case is without merit. 

We have reviewed the record in this case. It is not 
contended there was error in the instructions or that 
the evidence, assuming the confessions and admissions 
of the defendant were admissible, is insufficient to sup- 
port the verdict. No challenge is made to the sentence 
imposed. We find no prejudicial error in the trial of 
this case. The judgment and sentence of the trial court 
should be and are hereby affirmed. 

AFFIRMED. 


Grant L. MARTIN, APPELLEE, v. Norris Pusiic POWER 
DISTRICT, APPELLANT. 
124 N. W. 2d 221 


Filed November 1, 1963. No. 35466. 


1. Easements: Trespass. The defense of a prescriptive easement 
is available in a trespass action under a general denial. 

2. Easements. Where a claimant has shown open, visible, con- 
tinuous, and unmolested use of land for a period of time suffi- 
cient to acquire an easement by adverse user, the use will be 
presumed to be under a claim of right. The owner of the 
servient estate, in order to avoid acquisition of easement by 
prescription, has the burden of rebutting the presumption by 
showing the use to be permissive. 

The existence of a prescriptive easement and the 

nature of the improvement which the defendant would be per- 
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mitted to make under it were questions of fact which should 
have been submitted to the jury under proper: instructions. 

_ 4. Homesteads. The homestead of a married person cannot be 
conveyed or encumbered unless the instrument by which it is 
conveyed or encumbered is executed and acknowledged by both 
husband and wife. 

When plaintiff, to avoid the effect of an instrument 
executed by him, claims a homestead, he has the burden of 
proving that claim by a preponderance of the evidence, and in 
a jury trial the jury would need to be so instructed. 

6. Easements: Husband and Wife. An easement encumbering the 
homestead of the grantor is void unless executed and acknowl- 
edged by both husband and wife. 


Appeal from the district court for Lancaster County: 
HERBERT A. RONIN, Judge. Reversed and remanded. 


Crosby, Pansing, Guenzel & Binning and Donn E. 
Davis, for appellant. 


Merril R. Reller, for appellee. 


Heard before WuitTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


SPENCER, J. 

This is an action for trespass brought by Grant L. 
Martin, hereinafter referred to as plaintiff, against Nor- 
ris Public Power District, hereinafter referred to as de- 
fendant; Plaintiff secured a jury verdict for $1,500. 
Motion for new trial was overruled, and the defendant 
perfected its appeal to this court. 

Plaintiff, who is.a married man but did not join his 
wife with him in the action, is the owner of 959 acres 
‘of Lancaster County land, consisting of Section 21 and 
approximately one-half of Section 20, all in Township 
12, Range 6, Lancaster County, Nebraska. 

* Generally, plaintiff alleges trespass by the defendant 
in the-placing of a wooden pole power line without his 
‘consent for a mile along the east edge of Section 21 
‘and a quarter of a mile along the north edge. There are 
further allegations of repeated and continuous trespass 
between the dates of January 1, 1958, and June 3, 1961. 
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These include the cutting of fences and trees; the killing 
of crops by chemical sprays; and improper installation, 
resulting in loss of livestock during electrical storms. 
It is not necessary for a decision herein to be more 
specific in the itemization of plaintiff’s claims. Defend- 
ant’s answer was a general denial. 

Plaintiff purchased the property in question in 1949. 
At that time, there was a two-wire pole power line along 
the east edge of Section 21. It was stipulated by the 
parties during the course of the trial that the defendant 
originally placed a two-wire power line somewhere 
along the location of the existing line in 1938, or 11 
years before the plaintiff acquired any interest in the 
property. In 1958, the defendant changed the line from 
a two-wire to a three-wire line. 

It was plaintiff’s contention that the defendant ma- 
terially changed the extent and use of the line and that 
on at least three occasions it moved some of its poles 
further onto the plaintiff’s property so that at the time 
of the trial all of the poles were from 14.5 to 24.2 feet 
inside the property line. The testimony for the defend- 
ant is that the only changes made, other than adding a 
wire to the line, were to straighten the line because the 
road was straightened, and to remove trees which in- 
terfered with the line. Defendant’s testimony was to 
the effect that only three poles were changed and that 
the other power poles remained in the same position 
where they were placed in 1938. 

Defendant produced a tree-cutting agreement dated 
January 29, 1958, which plaintiff admitted executing 
and under which plaintiff was paid $300 for clearing 
‘trees and underbrush along a part of the line. The de- 
fendant also produced a right-of-way easement dated 
the same day, January 29, 1958, covering the east half 
of Section 21, which defendant’ alleged was signed and 
acknowledged by the plaintiff, but which the plaintiff 
denied signing. Defendant produced an examiner of 
questioned documents, who testified that in his opinion 
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the signature on the exhibit was the plaintiffs. The 
acknowledgement was taken by defendant’s superintend- 
ent, who testified it was signed by the plaintiff in his 
presence. Plaintiff called two bankers with whom he 
did business, who testified it was their opinion the sig- 
nature was not the plaintiffs. 

The plaintiff further claimed that the east quarter of 
Section 21 on which the power line was located consti- 
tuted his homestead and that the easement, even if ex- 
ecuted by him, was not executed by his wife and was 
void for every purpose. The evidence on the home- 
stead character of the property was conflicting. There 
were three sets of improvements on the 959 acres. Only 
one of them was on Section 21. The other two were 
located on Section 20. There is no serious dispute that, 
although the plaintiff lived in the improvements on Sec- 
tion 21 off and on since 1949, for several years they were 
used for hired help, and that since the plaintiff’s son 
returned from the service the son and his family have 
resided in those improvements. The plaintiff has ac- 
tually lived for several years in the improvements on 
Section 20. He testified, however, that he considered 
the east quarter of Section 21 as his homestead, and that 
he had modernized the improvements thereon with the 
expectation of moving to those premises. 

The defendant alleges four assignments of error. We 
deem it necessary to discuss only the first two, which 
are as follows: (1) The district court erred in failing 
to submit the question of fact as to defendant’s pre- 
scriptive easement to the jury; and (2) the district court 
erred in failing to instruct the jury that the burden of 
proof was on the plaintiff to establish by a preponder- 
ance of the evidence that the land in question was the 
plaintiff's homestead. 

The instructions given by the trial court did not sub- 
mit in any manner the question of a prescriptive ease- 
ment. The evidence was undisputed that the original 
power line had been in existence since 1938, or 11 years 
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before plaintiff acquired any interest in the property. A 
taking of land for public use without authorization is a 
trespass. Here, however, the admission of the plaintiff 
that the defendant’s line had been in existence for 11 
years before he acquired any right in the property, was 
sufficient to suggest the possibility of a prescriptive 
easement. The trespass, if a prescriptive easement be 
found, would be only for any unauthorized or wrongful 
use of the right-of-way as it existed when the plaintiff 
acquired the property. 

The plaintiff urges that the defendant, by filing a 
general denial, has not raised the issue of a prescriptive 
easement; that the issue was merely an incidental one; 
and, inasmuch as the defendant did not tender a proper 
instruction, there was no duty on the part of the court to 
instruct on it. 

Was it necessary that the claim of a prescriptive ease- 
ment be specifically pleaded in the defendant’s answer 
to be available as a defense? There is no Nebraska case 
exactly in point. This court has often held, however, 
that the defense of adverse possession is available in an 
ejectment action under a general denial. See Oldig v. 
Fisk, 53 Neb. 156, 73 N. W. 661. The reasoning in those 
cases is clearly applicable herein. The nature of a 
trespass action is a claim for an unauthorized entry or 
a wrongful use. Clearly, a prescriptive right in the de- 
fendant goes directly to disprove plaintiff’s claim of 
title, and should be admissible under a general denial. 

In Jurgensen v. Ainscow, 155 Neb. 701, 53 N. W. 2d 
196, we said: ‘Where a claimant has shown open, visi- 
ble, continuous, and unmolested use of land for a period 
of time sufficient to acquire an easement by adverse 
user, the use will be presumed to be under a claim of 
right. The owner of the servient estate, in order to 
avoid acquisition of easement by prescription, has the 
burden of rebutting the prescription (presumption) 
by showing the use to be permissive.” 

Was this merely an incidental issue? We think not. 
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If a prescriptive easement existed, at least some of the 
alleged damages would not have been recoverable. Cer- 
tainly defendant would have the right to make necessary 
repairs, and the question could arise as to its right to 
improve the line. The general rule is stated in Restate- 
ment, Property, § 480, p. 3004, as follows: “Unless the 
burden upon the servient tenement is thereby unrea- 
sonably increased, one who has an easement created 
by prescription has the privilege to do such acts as are 
necessary to make effective the enjoyment thereof.” 

The existence of a prescriptive easement and the 
nature of the improvement which the defendant would 
be permitted to make under it were questions of fact 
which should have been submitted to the jury under 
proper instructions. 

The parties spent considerable time on the homestead 
character of the property. Our law is clear. The home- 
stead of a married person cannot be conveyed or encum- 
bered unless the instrument by which it is conveyed or 
encumbered is executed and acknowledged by both hus- 
band and wife. § 40-104, R. R. S. 1943. If homestead be- 
came an issue, the plaintiff had the burden of proving his 
claim of homestead by a preponderance of the evidence, 
and the jury would need to be so instructed. The in- 
structions did not place this burden on the plaintiff. 

If the defendant has a prescriptive easement and if 
the land is actually the homestead of the plaintiff, the 
homestead would be subject to the easement to the ex- 
tent that the easement existed when the homestead ac- 
crued. In that event, defendant would have a right of 
entry to maintain the line to the extent of the pre- 
scriptive easement. 

On a retrial of this case, the validity of the purported 
easement executed by the plaintiff will again be in 
issue. We suggest that if the land in question is found 
to be the plaintiff's homestead, it is immaterial whether 
the plaintiff signed and acknowledged the disputed 
right-of-way easement dated January 29, 1958. If the 
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easement is across homestead property, the easement 
is void. In Eng v. Olsen, 99 Neb. 183, 155 N. W. 796, this 
court said: ‘“* * * a right of way for a road across the 
homestead of a married person is void unless executed 
and acknowledged by both husband and wife.” We 
hold that an easement encumbering the homestead of 
the grantor is void unless executed and acknowledged 
by both husband and wife. 

For the reasons given, we conclude that the judgment 
of the district court should be reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 


Marvin KRAFT, APPELLANT, V. ERNEST E, FunpUM, 
APPELLEE. 
124 N. W. 2d 225 


Filed November 1, 1963. No. 35477. 


1. Trial. A party to an action is entitled to have the jury in- 
structed with reference to his theory of the case when the 
pleadings present the theory as an issue and it is supported by 
competent evidence, whether or not the court is requested to 
do so. 

2. Automobiles: Trial. An instruction that a plaintiff may not 
recover if the jury finds defendant’s motor vehicle was stopped 
in the street when the collision occurred, and had been so stopped 
before it came into plaintiff’s vision, is a correct statement of 
the law where there is no evidence sustaining recognized ex- 
ceptions to the rule. 

8. Automobiles. The sudden emergency rule applies only when the 
evidence discloses that one became aware of an emergency and 
was put to an immediate choice of alternative courses of action 
in order to avoid accident and injury and, because of stress 
and want of time, an unwise or wrong alternative was selected. 

4. Trial. Although a jury should be instructed without undue 
repetition, it is not reversible error unless the court singles out 
a particular part of the evidence and refers unduly to its weight, 
strength, or probative force. 

5. Evidence. An objection to evidence as being self-serving is not 
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good when the evidence is explanatory or in rebuttal of evidence 
offered by the opposing party. 


Appeal from the district court for Madison County: 
Gerorce W. Dirttrick, Judge. Affirmed. 


James F. Brogan, for appellant. 


Frederick M. Deutsch, William I. Hagen, and James 
P. Monen, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRow_ERr, JJ. 


CARTER, J. 

The plaintiff brought this action to recover for personal 
injuries and property damage resulting from a collision 
between his automobile and a truck belonging to the 
defendant. The defendant denied generally and cross- 
petitioned for the damage to his truck. The jury found 
against the plaintiff and against the defendant on his 
cross-petition. The plaintiff has appealed. 

The accident occurred about 3 a.m. on April 29, 1960, 
on Madison Avenue in Norfolk, Nebraska. Intermittent 
rains had been falling throughout the night. The weather 
was described as hazy, misting, wet, and possibly a little 
foggy. The street was paved and wet. 

Plaintiff testified that he was traveling west on Madi- 
son Avenue prior to the accident at a speed of 15 miles 
an hour. He was returning home from work and was 
alone in his car. In the middle of the block between 
Third and Fourth Streets he collided head-on with a 
truck owned and operated by the defendant. Plaintiff 
sustained personal injuries and his car was damaged. 

Plaintiff testified that after crossing Third Street, trav- 
eling on the north side of Madison Avenue, he first saw 
defendant’s truck. The truck at that time was headed 
east and making a left turn across Madison Avenue into 
the dock area of the Norfolk post office. Plaintiff testi- 
fied that he released his accelerator when he saw the 
truck, but instead of driving into the dock area defend- 


Vou. 175] SEPTEMBER TERM, 1963 823 


Kraft v. Fundum 


ant turned east in plaintiff's driving lane. Plaintiff was 
30 to 40 feet from the truck when he first observed the 
truck headed toward him. He applied his brakes and 
attempted to turn left to avoid the collision but was 
unable to do so because of the wet pavement. Plaintiff 
said that defendant’s truck, after the collision, was im- 
mediately north of the centerline of the street, headed 
directly east. Two members of the Norfolk police de- 
partment, who investigated the accident before the car 
and truck were moved, corroborated plaintiff’s evidence 
as to the location of the vehicles immediately following 
the accident. The lights on plaintiff’s car were on at the 
time of the collision. The parking and clearance lights 
on defendant’s truck were burning but the headlights 
were off. There were three lighted street lights, one 
at each end of the block and one in the center of the 
block. One of the police officers testified that defend- 
ant stated that he swung into the west-bound lane in 
order to back into the post-office dock. 

The defendant testified that he was«a mail-hauling 
contractor. At the time of the accident he was pro- 
ceeding to the post office to obtain a load of mail ac- 
cording to his usual daily schedule. He drove east on 
Madison Avenue on his right-hand side until he was 
opposite the dock area of the post office. He saw no 
traffic coming from the east and turned his truck to the 
left across the street. The stalls in the dock area were 
occupied by other trucks. He testified that he pulled 
into the driveway area, turned the front of his truck a 
little to the right, stopped, and shut off his motor. He 
testified that he was out of his truck, opening its rear 
doors preparatory to backing into the dock after it was 
cleared of other trucks, when plaintiff’s car struck his 
truck. He testified that the front of his truck was about 
2 feet beyond the parking lane and 14 feet south of the 
north curb line of Madison Avenue. His evidence as 
to the place of impact and the location of the vehicles 
after the accident, as well as the fact that defendant 
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was out of the cab and at the rear of his truck, is cor- 
roborated by the post-office foreman, a post-office clerk; 
and a dock hand working on the post-office dock. 

The evidence of the parties is in conflict. The evidence 
of one or the other cannot be true. The jury found 
against plaintiff on his petition and against defendant on 
his cross-petition. It is evident that the jury found 
that neither party established his claim by a preponder- 
ance of the evidence. The questions of fact in the case 
were for the jury. The jury’s findings have support in 
the evidence and, if the conduct of the trial and the 
instructions of the court were proper, its findings will 
not be disturbed. 

Plaintiff assigns as error the giving of instruction No. 
15. It states: “The driver of an automobile must keep 
such a lookout ahead that he may see an obstruction or 
vehicle as soon as it is illuminated by his lights, and 
he must have his car under such control under driving 
conditions then existing that he can stop it in time to 
avoid a collision with a stationary object in the area 
lighted by his lights. If you find that the truck of 
the defendant was stopped in the street at the point 
it was located when the collision between plaintiff’s 
motor vehicle and defendant’s truck occurred, and that 
defendant’s truck had been so stopped before said 
truck came within the range of plaintiffs vision, then 
you are instructed that in such case the plaintiff cannot 
recover.” 

Plaintiff contends that by this instruction the court 
directed a verdict for the defendant in the event de- 
fendant’s truck was stopped at the time of the accident. 
The instruction is not subject to such a construction. 
It tells the jury that if defendant’s truck was stopped at 
the time of the collision and had been so stopped before 
said truck came within the range of plaintiff’s vision, the 
plaintiff cannot recover. The rule is correctly stated 
under the facts of this case. It is consistent with defend- 
ant’s theory of the case. Under the applicable rule as 
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stated in O’Neill v. Henke, 167 Neb. 631, 94 N. W. 2d 
322, there are exceptions to the general rule. But none 
of the exceptions are brought into play by the evidence 
in this case and, consequently, the trial court was under 
no duty to instruct as to them. 

It is also asserted that the instruction removes from 
the jury’s consideration the question of whether or not 
it was negligence on the part of the defendant in park- 
ing his truck in the traveled portion of the west-bound 
traffic lane at a time when plaintiff was rightfully using 
it. These questions were covered by other instructions 
and it was not necessary to repeat them in instruction 
No. 15. Instruction No. 15 is correct, even if defendant’s 
truck was wrongfully or negligently parked on the high- 
way. If the truck was standing on the highway at the 
time it came within the range of plaintiff’s lights, it in 
effect created a condition which plaintiff could and should 
have avoided if he had had such control of his car as to be 
able to stop within the range of his lights. The failure 
to stop, if the jury found the necessary facts set out in 
the instruction to be true, was such negligence on the 
part of plaintiff as would defeat his recovery as a matter 
of law. We find no error in instruction No. 15 under the 
facts disclosed by the evidence in this case. 

Plaintiff argues that instructions Nos. 9 and 10 are 
inconsistent with instruction No. 15. Instruction No. 
9 advises the jury of the statutory rules of the road and 
the requirements as to the use of lights. Instruction 
No. 10 tells the jury that a violation of statutes is not 
of itself negligence, but that it is evidence of negligence 
to be considered by it, as this court has many times de- 
clared. Instructions Nos. 9 and 10 are not inconsistent 
with instruction No. 15. They were for the jury’s con- 
sideration if instruction No. 15 did not control the result. 

It is contended that the trial court unduly empha- 
sized and gave undue prominence to the duty of plaintiff 
to keep a lookout ahead of him prior to the accident by 
referring to it in each of instructions Nos. 12, 13, and 
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15. Plaintiff cites Kleutsch v. Security Mutual Life Ins. 
Co., 72 Neb. 75, 100 N. W. 139, in support of his con- 
tention. In the cited case it is said: ‘It thus appears 
that we are fully committed to the rule that it is error 
to single out a particular part of the evidence and ex- 
press an opinion as to its weight, its strength or its pro- 
bative force.” An examination of the questioned in- 
structions does not indicate that they gave any undue 
prominence to a portion of the testimony, or amount to a 
comment on its weight, strength, or probative force 
within the meaning of the rule. While it is true that 
a jury should be instructed without undue repetition, 
we cannot say that plaintiff was prejudiced by the giv- 
ing of these instructions as plaintiff contends. 

The plaintiff complains of the refusal of the trial court 
to give certain requested instructions. The only one 
discussed in the brief is plaintiff’s requested instruction 
No. 12. This instruction was the sudden emergency 
rule as announced in Watson Bros. Transp. Co. v. Jacob- 
son, 168 Neb. 862, 97 N. W. 2d 521. It is the contention 
that plaintiff was confronted with a sudden emergency 
immediately prior to the collision. The evidence shows 
that three motor vehicles were parked immediately 
north of the point of impact testified to by the plaintiff 
which precluded his turning to the right to avoid the 
accident. In other words, the only movement open to 
him to avoid the collision was to the left which he un- 
successfully took. This affords no basis for the sudden 
emergency rule, as otherwise the rule would have to 
be given in every such case. The Kentucky court in 
Feck’s Adm’r v. Bell Line, Inc., 284 Ky. 288, 144 S. W. 
2d 483, analyzed the rule correctly when it stated: “The 
‘sudden emergency rule’ applies only where the evidence 
discloses that one became aware of an emergency and 
was put to a rapid choice of alternative courses of ac- 
tion in order to avoid accident and the jury, in the state 
of the evidence and in light of subsequent events, might 
reach the conclusion that the course of action adopted 
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was an unwise one, in which event an instruction de- 
fining the right of one confronted by such an emergency 
is required.” We find no evidence in this record that 
plaintiff made.a wrong choice because of the stress of 
the occasion. To require the submission of the sudden 
emergency rule to the jury there must be evidence that 
a wrong course of action was pursued, from the results 
of which the party is to be excused because of the 
stress and shortness of time under which it was made. 
No.such evidence appears in this record and, conse- 
quently, the giving of plaintiff’s requested instruction 
No. 12 was properly denied. 

Plaintiff complains of the failure of the trial court to 
sustain objections to certain evidence on the ground 
that it was self-serving. The record shows that a police 
officer called by the plaintiff testified that defendant 
requested him to change the report of the accident filed 
with the Norfolk police department. There was a veiled 
insinuation that defendant was attempting to get the 
officer to falsify the record to the advantage of the de- 
fendant. The defendant was questioned by his counsel 
as to the defendant’s version of the incident, which was 
to the effect that in the officer’s report defendant’s truck 
was not properly located at the time of the accident, 
and that he wanted it corrected to show the true facts. 
The contention of plaintiff is that defendant’s testimony 
was self-serving and should have been excluded. Since 
the issue was first put in evidence by the plaintiff, 
it was proper for the defendant to explain the incident 
and disavow the inferences being drawn from it. Under 
the situation existing, the trial court did not err in 
overruling the objection that the evidence was self- 
serving. 

We have found no error in the record prejudicial to 
the rights of the plaintiff. The judgment of the district 
court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, Vv. Harry J. Hytton, 


APPELLANT, 
124 N. W. 2d 230 


Filed November 1, 1968. No. 35513. 


1. Criminal Law. The effect of a plea of nolo contendere to a 
charge of a criminal offense contained in an information is the 
same as that of a plea of guilty. 

For the offense to which the defendant pleaded nolo 

contendere the court was not required to impose a sentence but 

was empowered to suspend proceedings and place him on 
probation. 

Where the punishment of an offense created by stat- 

ute is left to the discretion of a court to be exercised within 

certain prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse of 
discretion. 

Under the laws of this state where the court, after 

conviction of a criminal offense, is empowered to exercise a 

discretion as to the imposition of sentence and the term thereof, 

it is empowered to examine reports made by probation officers 
as to the character and qualities of the defendant. 


Appeal from the district court for York County: 
Eumer M. ScHEELE, Judge. Affirmed. 


Ginsburg, Rosenberg & Ginsburg and Norman Krivo- 
sha, for appellant. 


Clarence A. H. Meyer, Attorney General, and Richard 
H. Williams, for appellee. 


Heard before Wuirz, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


‘YEAGER, J. 

This is a criminal action in which, in the district 
court for York County, Nebraska, Harry I. Hylton was 
charged in two counts of an information with two sepa- 
rate offenses of willfully and knowingly subscribing to 
false statements of a corporation transacting a banking 
business, with intent to deceive. 

On November 20, 1962, the defendant appeared per- 
sonally and with counsel in open court, waived the 
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reading of the information, and pleaded nolo contendere 
to each count of the information. The effect of this 
plea was the same as that of a plea of guilty. State ex 
rel, Nebraska State Bar Assn. v. Stanosheck, 167 Neb. 
192, 92 N. W. 2d 194; § 29-1819, R. R. S. 1943. The 
plea was accepted. 

Thereupon, on that date the defendant was by the 
court found guilty on both counts and sentence was de- 
ferred pending an investigation by and a report from the 
adult probation officer for the district. The statutory 
penalty subject to imposition by the court was impris- 
cnment for not less than 1 year and not more than 10 
years on each count. § 8-135, R. R. S. 1943. The court 
was not required to sentence the defendant under the 
terms of this provision but was empowered to suspend 
proceedings and place the defendant on probation. § 
29-2218, R. R. S. 1948. 

On March 12, 1963, a hearing was had with the at- 
torney for the defendant present, the purpose of which, 
according to the bill of exceptions, was to present evi- 
dence as to the matter of imposition of sentence. The 
defendant adduced evidence but none was adduced by 
the State. The proceedings were adjourned to March 
21, 1963. 

On March 21, 1963, the matter of imposition of sen- 
tence came finally before the court and after due and 
proper admonition to the defendant and his attorney, 
the defendant was sentenced to serve a term of from 
3 to 7 years in the State Penitentiary at Lincoln, Ne- 
braska, on each of the two counts, the two sentences to 
run concurrently. 

Prior to the imposition of sentence, reports were made 
to the court the purpose of which was to aid the court 
in determining what sentence, if any, should be im- 
posed and whether or not, instead of imposition of sen- 
tence, the defendant should be placed on probation. 

After sentence and on the same day the defendant 
filed a motion for new trial. This motion was on the 
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same day overruled. Following this ruling on motion 
of the State made at the suggestion of the court the 
report or reports bearing on the question of probation 
were filed in order that they might be considered on 
appeal. The counsel for defendant at the time declared 
an intention to appeal. 

The motion for new trial contains nine assignments 
cf error. In the brief on appeal there are 11 assign- 
ments of error. In the light of the argument contained 
in the defendant’s brief only two of those appearing in 
the motion for new trial require consideration here. 
One is that the sentence is excessive and the other that 
the court erred in denying probation. One assignment 
of error made in the brief in addition to these requires 
consideration here. 

As to two assignments of error the rule applicable 
is the following: “Where the punishment of an offense 
created by statute is left to the discretion of a court, to 
be exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be disturbed 
unless there appears to be an abuse of such discretion.” 
Bright v. State, 125 Neb. 817, 252 N. W. 386. See, also, 
Onstott v. State, 156 Neb. 55, 54 N. W. 2d 380. There is 
no contention to the contrary. 

By the substantial contention of the defendant the 
third assignment of error is that there was what 
amounted to an abuse of discretion the effect of which 
was to deprive him of constitutional rights. This con- 
tention flows from the use of the reports made by the 
probation officers as an incident to the fixation of sen- 
tence which brought about an abuse of discretion. 

There can be no doubt that these reports were ex- 
amined and considered by the court and it is likely that 
statements therein had an effect upon the discretion ex- 
ercised. This was not improper, but is specifically au- 
thorized and directed by statute. § 29-2217, R. R.S. 1943. 
See, also, Carr v. State, 152 Neb. 248, 40 N. W. 2d 677. 

It appears that primarily the contention of the de- 
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fendant is that these reports contained false informa- 
tion which he was not afforded an opportunity to meet 
and thus his constitutional rights were denied and dis- 
cretion was abused. 

There is no information the effect of which is to say 
that he or his counsel was offered an opportunity to ex- 
amine these reports before sentencing, but from the 
record it becomes clear that his counsel knew of the 
reports, but did not read them. It is not contended that 
he requested an opportunity to read and acquaint him- 
self with the contents. 

In the light of what followed the sentencing it is 
reasonably inferable that such a request would not have 
been denied. After sentencing, and on the same day, 
as has been pointed out, a motion for new trial was filed 
and overruled. At this time, as the record discloses, the 
court of its own volition initiated the introduction of the 
reports in evidence so that on appeal this court would 
have the opportunity to consider them. 

If the defendant had no opportunity theretofore to 
know and counter or offer to counter the contents of these 
reports, he had the opportunity thereafter, which he did 
not exercise or ask leave to exercise. In particular he 
offered no evidence after the filing of the motion for 
new trial and made no request to make any such offer. 

In the light of the record here it may not well be 
said that the court abused its discretion in imposing 
sentence rather than placing the defendant on proba- 
tion, or in fixing the term of imprisonment in the State 
Penitentiary. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. MARSHALL JAMES 
NEUMAN, APPELLANT. 
125 N. W. 2d 5 


Filed November 15, 1963. No. 35416. 


1. Criminal Law. The effect of a plea of nolo contendere is the 
same as a plea of guilty. 
Section 29-2308, R. R. S. 1948, authorizes this court 
to reduce a sentence when in its opinion the sentence is exces- 
sive, and makes it the duty of this court to render such sentence 
as in its opinion may be warranted by the evidence. 
The statute makes it the duty of this court, when the 
proper proceedings are had, to review the evidence and prevent 
the imposition of punishment which the evidence will not warrant. 
Where the punishment of an offense created by the 
statute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will not be dis- 
turbed unless there appears to be an abuse of such discretion. 
5. Appeal and Error. Where the record contains no bill of excep- 
tions or the bill of exceptions has been quashed, no question 
will be considered, the determination of which necessarily in- 
volves an examination of the evidence adduced in the trial court. 
In such a situation, if the pleadings are sufficient to support 
the judgment, it will be affirmed. 


6. One appealing to this court cannot complain of the 
absence of a bill of exceptions without showing by the transcript 
or a supplement thereto that one was timely requested in the 
trial court. 

q. Where a bill of exceptions cannot be prepared within 


the 2 months allowed for that purpose, an appellant who has 
made no request for an extension of time for its preparation 
cannot complain of its not being furnished at the trial of the 
cause on its merits long after the time in which such applica- 
tion should have been made. 


Appeal from the district court for Douglas County: 
RoseErt L. Smitu, Judge. Affirmed. 


Paul E. Galter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 
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Brower, J. 

The defendant Marshall James Neuman was accused 
of the crime of motor vehicle homicide by information 
filed in the district court for Douglas County, Nebraska. 
Being present in open court with counsel, he entered 
a plea of nolo contendere. Thereafter the trial court, 
on October 25, 1962, sentenced him to imprisonment for 
the term of 2 years in the State Penitentiary from which 
sentence he has appealed. 

Defendant contends in his assignments of error that 
the sentence imposed by the trial court was excessive 
and that the court erred in not making the presentence 
report of the probation officer a part of the bill of 
exceptions. 

The effect of a plea of nolo contendere is the same 
as a plea of guilty. State ex rel. Nebraska State Bar 
Assn. v. Stanosheck, 167 Neb. 192, 92 N. W. 2d 194; 
§ 29-1819, R. R. S. 1943. 

The statute with respect to motor vehicle homicide 
to which defendant pleaded nolo contendere, section 
28-403.01, R. R. S. 1943, permits the trial court to im- 
pose a sentence in the penitentiary of from 1 to 10 
years. The sentence was within those limits. 

In Guedea v. State, 162 Neb. 680, 77 N. W. 2d 166, 
this court held: “Section 29-2308, R. R. S. 1943, au- 
thorizes this court to reduce a sentence when in its 
opinion the sentence is excessive, and makes it the duty 
of this court to render such sentence as in its opinion 
may be warranted by the evidence. 

“The statute makes it the duty of this court, when the 
proper proceedings are had, to review the evidence and 
prevent the imposition of punishment which the evi- 
dence will not warrant. 

“A substantial reason for the reduction of the sen- 
tence must be warranted by the evidence. 

“Where the punishment of an offense created by stat- 
ute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will 
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not be disturbed unless there appears to be an abuse 
of ‘such discretion.” 

’ In this case the defendant’s plea of nolo contendere 
dispensed with the necessity of a trial of the cause in 
the district court. The report of the probation officer 
mentioned in section 29-2217, R. R. S. 1943, is to be used 
in those cases where it is practicable to do so. For the 
reasons later discussed there is no bill of exceptions 
containing the evidence before the court at the time of 
sentencing if there was any evidence received. “Where 
the record contains no bill of exceptions or the bill of 
exceptions has been quashed, no question will be con- 
sidered, the determination of which necessarily involves 
an examination of the evidence adduced in the trial 
court. In such a situation, if the pleadings are suffi- 
cient to. support the judgment, it will be affirmed.” 
Lawson‘v. State, 154 Neb. 847, 50 N. W. 2d 99. Without 
a bill of exceptions before us it cannot be said the irial 
court erred in imposing the sentence. 

With respect to the contention that the court erred 
in failing to make the presentence report a part of the 
bill of exceptions, there is nothing before us because 
cf the complete lack of such a bill. 

The defendant filed notice of appeal in the district 
court on October 26, 1962, the day after the sentence. 
It contained no request for a bill of exceptions. He 
paid the docketing fee required by this court in the 
district court on November 5, 1962. The transcript of 
the proceedings in the district court was thereupon pre- 
pared and certified by its clerk on November 9, 1962, 
and filed with the clerk of this court on November 13, 
i962. All of this occurred before the time had expired 
in which a bill of exceptions might be requested. 

On December 28, 1962, a motion and stipulation to 
extend brief day to March 5, 1963, were filed by the 
defendant. They say nothing concerning a bill of ex- 
ceptions. On January 11, 1963, a purported copy of a 
praecipe of defendant’s attorney for a bill of exceptions 
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was filed with this court. It has an unsigned and un- 
authenticated notation thereon, “Filed Nov. 23, 1962.” 
On February 20, 1963, another motion to extend de- 
fendant’s brief day from March 5, 1963, to April 5, 1963, 
was filed on his behalf. The affidavit of defendant’s 
counsel in support thereof contains averments that a 
-praecipe for a bill of exceptions was filed in district 
court on November 23, 1962; and that affiant had con- 
siderable correspondence and telephone calls with the 
clerk of the district court and the Clerk of the Supreme 
Court requesting information as to whether such bill 
of exceptions had been prepared. The affidavit states 
that on January 10, 1963, affiant and the Clerk of the 
Supreme Court were informed by telephone from the 
clerk of the district court for Douglas County, that a 
delay had been occasioned because the praecipe for 
bill of exceptions had been mislaid; and that a copy of 
the praecipe was received by the Clerk of the Supreme 
Court on January 11, 1963. It stated that as of the date 
of the affidavit affiant had received no word from the 
clerk of the district court as to whether or not the bill of 
exceptions had been prepared and the affiant was un- 
able to complete his brief without it. The motion how- 
ever merely sought to extend the time in which to file 
a brief. The defendant’s brief was filed herein on April 
_8, 1963, and after briefing by the State the cause was 
submitted to this court for final determination on Sep- 
-tember 17, 1963. No motion to extend the time to pre- 
pare a bill of exceptions, as provided by Rule 7f, Re- 
_vised Rules of the Supreme Court, was ever presented 
to this court.. So far as the transcript herein is con- 
‘eerned it is not shown that a request was made for a 
bill of exceptions in the district court. No supplementary 
‘transcript of the proceedings in the trial court was ever 
‘presented by the defendant under Rule 4c, showing a 
request for a bill of exceptions had ever been filed with 
«the. trial court. This court cannot accept a date written 
-on’a copy of a purported request for a bill of exceptions 
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filed in this court as to its being filed or the correct 
date of its filing in district court in the absence of a 
certificate of the clerk of the trial court, showing it to 
be part of the record therein and to have been timely 
filed. 

One appealing to this court cannot complain of the 
absence of a bill of exceptions without showing by the 
transcript or a supplement thereto that one was timely 
requested in the trial court. 

Where a bill of exceptions cannot be prepared within 
the 2 months allowed for that purpose, an appellant who 
has made no request for an extention of time for its 
preparation cannot complain of its not being furnished 
at the trial of the cause on its merits long after the time 
in which such application should have been made. 

The errors complained of cannot be sustained and 
the judgment of the trial court is affirmed. 

AFFIRMED. 


Vivian M. CooprER, APPELLANT, Vv. ROMAN EUGENE 
HASTERT, APPELLEE. 
124 N. W. 2d 387 


Filed November 15, 1963. No. 35474. 


1. Negligence: Trial. Ordinarily, when the issues are properly pre- 
sented by the pleadings, the plaintiff is required to prove by a 
preponderance of the evidence that his damages were proxi- 
mately caused by the negligence of a defendant, and also the 
amount of such damages. 

An admission of liability for an accident by a 
defendant does not thereby constitute an admission that all 
damages claimed by a plaintiff were the proximate result of 
the accident. 

3. Trial: Damages. A verdict and judgment will not be set aside 
as inadequate unless they are clearly wrong and so against the 
weight and reasonableness of the evidence as to indicate that 
they were the result of passion, prejudice, or mistake. 

4. Trial. Instructions to a jury should be considered as a whole, 
and the meaning of an instruction or instructions when taken 
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as a whole, and not the phraseology of any particular portion, 
is the important consideration. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Haney, Walsh & Wall, for appellant. 
Eisenstatt, Lay, Higgins & Miller, for appellee. 


Heard before WuIrE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


Wulte, C. J. 

From a jury verdict and judgment for the plaintiff 
on two causes of action arising out of an automobile 
accident, the plaintiff appeals, asserting inadequacy of 
the damages awarded and error in an instruction on 
damages. 

Plaintiff’s first cause of action is for personal injuries, 
and her second is by way of assignment from her hus- 
band for medical expenses and loss of services. Defend- 
ant’s answer admits the collision of September 17, 1960, 
and admits that the collision was caused by negligence 
of the defendant, but denies each and every other alle- 
gation of the plaintiff’s petition. On trial of the case, 
a jury verdict and judgment were rendered for $737.47 
on plaintiff’s first cause of action for injuries, and $762.53 
on the second cause for medical expenses and loss of 
services, or a total sum of $1,500. 

Negligence of the defendant in causing the accident 
being admitted, the trial court submitted the two re- 
maining issues to the jury: First, whether all or any 
part of the injuries and expenses claimed by the plain- 
tiff were the proximate result of the admitted negli- 
gence of the defendant in causing the accident; and 
second, a determination of the extent of such injuries 
and expenses, and the amount of money to be awarded 
for them. 

The medical testimony in this case is in dispute. The 
injuries claimed by the plaintiff centered around the 
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neck and adjacent areas of the back. Plaintiff worked 
half days for a short period of time after the accident 
and then returned to full-time work. Examination, in- 
cluding X-ray, revealed an existing arthritic condition 
and that there were no dislocations or fractures. Wheth- 
er the plaintiff suffered any limitation of motion in the 
affected areas, or if any motion caused her pain, were 
issues upon which the evidence was conflicting. The 
jury could have found widely varying answers to these 
questions from the plaintiff’s own medical witnesses. 
On the other hand, the defendant’s medical testimony 
negatived any finding of limitation of motion, muscle 
spasm, permanent disability, or loss of function. It also 
was to the effect that she was consciously controlling 
her reactions to the different tests that were given and 
that her complaints were of an emotional origin and 
not related to trauma. The testimony, both as to the 
extent of, and the causes of her condition, was in con- 
flict and susceptible to widely varying inferences. 

‘As to the second cause of action, medical bills in- 
curred by plaintiff were in the sum of $870 and she 
estimates a loss of earnings of $123.50. It is asserted 
that the fact that this evidence was undisputed binds the 
jury to return a larger verdict on the second cause of 
action. But, the jury had a right to determine what por- 
tion of her treated injuries and complaints was proxi- 
mately caused by the accident. It had a right to de- 
termine what portion of her calls, examinations, and 
the charges incident thereto, was reasonably required 
on account of any injury received due to the defendant’s 
negligence. It might have been significant to the jury 
that one of the two doctors employed by the plaintiff 
was consulted almost two years after the accident. 

An admission of liability for an accident does not con- 
stitute an admission that all damages claimed by the 
plaintiff, even though undisputed in the record, were 
the proximate result of the accident. A verdict and 
judgment will not be set aside as inadequate unless 
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they are clearly wrong and so against the weight and 
reasonableness of the evidence as to indicate they were 
the result of passion, prejudice, or mistake. Cover v. 
Platte Valley Public Power & Irr. Dist., 173 Neb. 751,. 
115 N. W. 2d 133. Plaintiff cites and argues Ellsworth 
v. City of Fairbury, 41 Neb. 881, 60 N. W. 336; Dolen v. 
Beatrice Restaurant: Co., 137 Neb. 247, 289 N. W. 336; 
Schumacher v. Lang, 160 Neb. 43, 68 N. W. 2d 892; and 
Gross v. Johnson, 174 Neb. 273, 117 N. W. 2d 534. Brev- 
ity forbids a detailed review of these cases. We have 
examined them and find nothing therein controlling of 
this case. Each case must be examined on its own par- 
ticular facts and circumstances in the light of the appli- 
cable rule as to inadequacy. In all of these cases the 
court found that there was undisputed evidence which 
would require the jury, if it found for the plaintiff, to 
return a larger verdict than that which it did. 

Plaintiff contends there was error in instruction No. 
4 given by the trial court on its own motion. In this 
instruction, the court submitted, as to both causes of 
action, the issues of whether the plaintiff sustained in- 
juries as a proximate result of the accident, and “the 
amount in money” of the loss thus sustained. The in- 
struction requires the plaintiff to establish these ele- 
ments by a preponderance of the evidence, and requires 
a verdict for the defendant. in the event of failure to 
meet the stated burden of proof. The plaintiff argues 
prejudicial error in permitting the jury to return a ver- 
dict for the defendant. Both proximate cause and the 
amount -and nature. of the damages were -issues in this 
case. Failure to meet the requisite burden of proof 
would require a verdict for the defendant. In a similar 
situation in Cover v. Platte Valley Public Power & Irr. 
Dist., supra, the negligence of the defendant was deter- 
mined as a matter of law. In response to a contention 
that the defendant was liable as a matter of law, the 
court said as follows: “But, contrary to the plaintiff’s 
present contention, the plaintiff was not relieved from 
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the burden of proving that his damages were proxi- 
mately caused by the negligence of the defendant, and 
the amount of the damages.” We note further that 
there was a verdict for the plaintiff here in this case 
on both causes of action. Implicit in the verdict on the 
separate causes of action was a finding that the burden 
of proof as to proximate cause had been met as to some 
of the damages claimed by the plaintiff, but not as to 
all of the damages which the testimony supported. The 
contention as to adequacy is without merit. 

Plaintiff contends error in the court’s instruction No. 
4 by putting the burden on the plaintiff to prove “the 
amount in money of the loss and damage thus sustained 
by the plaintiff.” It is asserted there is no burden to 
prove in money, or in dollars and cents, the value of 
her pain and suffering. Such a fragmentary and literal 
interpretation of “amount in money” is not permissible. 
Instructions to a jury should be considered as a whole, 
and the meaning of an instruction or instructions when 
taken as a whole, and not the phraseology of any par- 
ticular portion, is the important consideration. Hiner 
v. Nelson, 174 Neb. 725, 119 N. W. 2d 288; Bryant v. 
Greene, 166 Neb. 520, 89 N. W. 2d 579; Brown v. Hyslop, 
153 Neb. 669, 45 N. W. 2d 743. In the following instruc- 
tion, No. 5, the court fully instructed as to all of the 
factors to be taken into consideration in arriving at the 
amount of any damages and stated that the law has not 
established any fixed rules by which to assess damages 
and leaves ‘“‘the amount of damages to the sound judg- 
ment of the jury.” The language used was, therefore, 
neither misleading nor did it impose an additional bur- 
den upon the plaintiff. 

The assigned errors of inadequacy of the verdict and 
error in instruction No. 4 are without merit. The judg- 
ment of the trial court is affirmed. 

AFFIRMED. 
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‘CLIFFORD WHEELER, APPELLANT AND CROSS-APPELLEE, V. 
NORTHWESTERN METAL COMPANY, APPELLEE AND 


CROSS-APPELLANT. 
124 N. W. 2d 377 


Filed November 15, 1968. No. 35480. 


1. Workmen’s Compensation. Section 48-151, R. R. S. 1948, pro- 
vides in part: “The word accident as used in this act shall, 
unless a different meaning is clearly indicated by the context, 
be construed to mean an unexpected or unforeseen event hap- 
pening suddenly and violently, with or without human fault, 
and producing at the time objective symptoms of an injury.” 

In an action under the Workmen’s Compensation Act 
the burden is on the claimant to establish by a preponderance 
of the evidence that he sustained a personal injury by an acci- 
dent arising out of and in the course of his employment. 
Such facts must be proved by the claimant by sufficient 
evidence leading to the direct conclusion, or by a legitimate 
legal inference therefrom, that such an accidental injury occurred 
and caused the disability. There must be shown a causal con- 
nection between an accident suffered by the claimant and the 
cause of his disability. 
The applicable rule of construction of the Workmen’s 
Compensation Act is that it be liberally construed to the end 
that its beneficent purposes may not be thwarted by technical 
refinement of interpretation. 
In considering the sufficiency of the proof, the rule 
of liberal construction, as it relates to the Workmen’s Com- 
pensation Act, applies to the law and not to the evidence offered 
to support a claim by virtue of the law. 
For workmen’s compensation purposes, “total disa- 
bility” does not mean a state of absolute helplessness, but means 
disablement of an employee to earn wages in the same kind of 
work, or work of a similar nature, that he was trained for, or 
accustomed to perform, or any other kind of work which a per- 
son of his mentality and attainments could do. 

An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional employment 
under rare conditions at small remuneration. The claimant's 
status in such respect remains unaffected thereby unless the 
claimant is able to get, hold, or do any substantial amount of 
remunerative work either in his previous occupation or any other 
established field of employment for which he is fitted. 

8. Workmen’s Compensation: Attorney and Client. Where reason- 
able controversy exists between an employer and an employee 
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as to the employer’s liability, the employer is not liable for the 
penalty for waiting time or for allowance of attorney’s fees. 
Appeal from the district court for Lancaster County: 
HERBERT A. RoONIN, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Norman Langemach and Kier, Cobb & Luedtke, for 
appellant. 


Cline, Williams, Wright, Johnson, Oldfather & Thomp- 
son and Charles E. Wright, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


MEssmonre, J. 

This is an action arising under the provisions of the 
Nebraska Workmen’s Compensation Act. The case was 
tried before one of the judges of the Nebraska Work- 
men’s Compensation Court who rendered an award find- 
ing, insofar as necessary to consider here, that at the 
time of the plaintiff’s accidents and injuries he was re- 
ceiving an average weekly wage of $62, being suffi- 
cient to entitle him to benefits in the amount of $37 
a week from and after February 26, 1962, for so long 
as his total disability remained, not to exceed 300 
weeks; that if the plaintiffs total disability continued 
beyond the period of 300 weeks then, from and after 
such period of 300 weeks, he was entitled to compensa- 
tion from the defendant at the rate of $27.50 a week 
so long thereafter as he remained totally disabled for 
the remainder of his life; and that if prior to 300 weeks 
the plaintiff’s total disability ceased, he would be en- 
titled to statutory amounts of compensation for any 
residual permanent partial disability due to the acci- 
dents and injuries involved. The award further pro- 
vided that the defendant pay the medical and hospitali- 
zation expenses. Thereafter the defendant filed, in the 
Workmen’s Compensation Court, a waiver of rehear- 
ing and notice of appeal, and subsequently filed a peti- 
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tion on appeal in the district court for Lancaster County. 
The plaintiff filed an answer to the defendant’s petition 
on appeal. The defendant filed a reply to the plaintiff's 
answer in the form of a general denial. The district 
court found that the award of the Nebraska Workmen’s 
Compensation Court should be set aside and vacated; 
that the plaintiff sustained a 35 percent permanent par- 
tial disability; that the defendant should pay the medical 
expenses of the plaintiff resulting from his accident and 
loss of earning power to his body as a whole as a result 
of an injury received by the plaintiff on February 22, 
1962; and that the plaintiff was not entitled to any 
penalty nor the allowance of attorney’s fees. The award 
further vacated and set aside the award entered by the 
Nebraska Workmen’s Compensation Court, and allowed 
the plaintiff benefits in the amount of $1,205.16 as com- 
pensation for temporary total disability for the period 
from February 26, 1962, until October 12, 1962; that the 
plaintiff recover from the defendant for permanent par- 
tial disability $14.47 a week from October 12, 1962, to 
the time of trial and thereafter and in addition thereto 
the sum of $14.47 a week so long as the plaintiff should 
live, not, however, to exceed 267 3/7 weeks from and 
after October 12, 1962; and that the defendant pay for 
and on behalf of the plaintiff the designated medical ex- 
pense and hospital expenses which need not be set forth. 

The plaintiff’s petition, filed in the Nebraska Work- 
men’s Compensation Court, alleged injuries arising out 
of and in the course of his employment on October 27, 
1961, February 14, 1962, and February 22, 1962; that he 
was employed as a laborer receiving wages of about 
$75 a week; that the nature and extent of his injury 
was a crushing of two vertebrae in his back; that the 
defendant had notice of such injury on October 27, 1961, 
and on February 26, 1962; that he had been totally dis- 
abled since February 22, 1962, and had been hospitalized 
for over 30 days commencing March 3, 1962, and was 
under constant medical] attention; and that the defend- 
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ant failed and refused to pay any benefits to the plain- 
tiff under the Nebraska Workmen’s Compensation Act. 
The petition further alleged that on February 14, and 
February 22, 1962, the plaintiff fell from a ladder a dis- 
tance of 5 feet, and from and after February 22, 1962, 
he had been totally disabled. 

The defendant’s answer admitted that the plaintiff 
was employed by the defendant on the dates specified; 
denied that the plaintiff suffered an accident arising out 
of and in the course of his employment on the dates 
specified; alleged that any disability the plaintiff suf- 
fered was the result of causes congenital or otherwise 
and in no way caused by his employment; and denied 
all other allegations of the plaintiff’s petition not ad- 
mitted in the defendant’s answer. 

The defendant filed its petition in the district court 
alleging that the Nebraska Workmen’s Compensation 
Court erred in finding that the plaintiff sustained in- 
juries arising out of and in the course of his employment 
by the defendant on the dates specified; in finding that 
the plaintiff was totally disabled; and in allowing plain- 
tiff benefits under the Nebraska Workmen’s Compensa- 
tion Act. The prayer was for dismissal of the plain- 
tiff’s alleged cause of action. 

The plaintiff’s answer to the defendant’s petition on 
appeal alleged that the award of the Nebraska Work- 
men’s Compensation Court was correct and that the 
plaintiff was entitled to penalties and attorney’s fees 
by reason of the unreasonableness of the defendant in 
withholding benefits due the plaintiff after demands 
made upon the defendant for payments of such benefits 
under the Nebraska Workmen’s Compensation Act. 

The defendant, in reply to the plaintiff’s answer on 
appeal, denied all allegations contained therein save 
those as were consistent with the defendant’s petition 
on appeal. 

The principal assignments of error are as follows: 
- That the district court erred in finding that the plaintiff 
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sustained a 35 percent permanent partial disability for. 
the period following October 12, 1962, instead of find- 
ing that the plaintiff was entitled to permanent total 
disability; that the district court erred in finding that 
the plaintiff was not entitled to any penalty payments; 
and that the judgment is contrary to the evidence and 
the law. 

We deem the following authorities pertinent to a 
determination of this appeal. 

Section 48-151, R. R. S. 1943, provides in part: “The 
word accident as used in this act shall, unless a different 
meaning is clearly indicated by the context, be construed 
to mean an unexpected or unforeseen event happening 
suddenly and violently, with or without human fault, 
and producing at the time objective symptoms of an 
injury.” See, also, Mook v. City of Lincoln, 143 Neb. 
254, 9 N. W. 2d 184; Tilghman v. Mills, 169 Neb. 665, 
100 N. W. 2d 739. 

In an action under the Workmen’s Compensation Act 
the burden is on the claimant to establish by a prepon- 
derance of the evidence that he sustained a personal in- 
jury by an accident arising out of and in the course of 
his employment. See Pittenger v. Safeway Stores, Inc., 
166 Neb. 858, 91 N. W. 2d 31. 

Such facts must be proved by the claimant by suf- 
ficient evidence leading to the direct conclusion, or by 
a legitimate legal inference therefrom, that such an 
accidental injury occurred and caused the disability. 
There must be shown a causal connection between an 
accident suffered by the claimant and the cause of his 
disability. Anderson v. Cowger, 158 Neb. 772, 65 N. W. 
2d 51. 

The applicable rule of construction of the Workmen’s 
Compensation Act is that it be liberally construed to 
the end that its beneficent purposes may not be 
thwarted by technical refinement of interpretation. 
Haler v. Gering Bean Co., 163 Neb. 748, 81 N. W. 2d 152. 

In considering the sufficiency of the proof, the rule 


846 NEBRASKA REPORTS [Vou 175 
Wheeler v. Northwestern Metal Co, 


of liberal construction, as it relates to the Workmen’s 
Compensation Act, applies to the law and not to the 
evidence offered to support a claim by virtue of the law. 
Anderson v. Cowger, supra, 

On an appeal to this court in a workmen’s compensa- 
tion case the cause will be considered de novo upon the 
record before us. Anderson v. Cowger, supra. 

With the foregoing authorities in mind, we come to 
a summary of the evidence. 

For convenience we will refer to the parties as they 
were designated in the district court. 

The plaintiff testified that he was 57 years of age 
and could neither read nor write, not having completed 
the third grade. He had not learned a special trade of 
any type. His employment record is one of heavy type 
of labor, that is, mining and construction labor includ- 
ing moving concrete. It appears from the record that 
in the summer of 1959, in McDermitt, Nevada, the plain- 
tiff, while engaged in mining, was hit on the smal] of 
the back by a falling rock. He was treated by Dr. 
Rueckl of Winnemucca, Nevada, and later hospitalized 
and subjected to surgery in February 1960. After 3 or 
4 months, he was released from further medical care 
to return to heavy lifting and labor. On cross-examina- 
tion the plaintiff testified that after he was released he 
did not return to work at the mine in McDermitt for 
the reason that he was not permitted to go back to 
heavy work. On June 27, 1960, the plaintiff entered 
into a settlement agreement with the Nevada Industrial 
Commission whereunder he received an award of $1,500, 
based upon a 10 percent permanent partial disability on 
a body basis, and a 5 percent permanent partial dis- 
ability for other considerations. This settlement agree- 
ment places the date of the injury as July 2, 1959. 

Dr. Rueckl saw the plaintiff off and on until August 
24, 1959, at which time the plaintiff complained of pain 
in the lower back. The only positive finding at the 
time was tenderness and spasm bilaterally in the lower 
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back area. The plaintiff was hospitalized immediately 
and placed in pelvic traction until August 31, 1959. The 
plaintiff returned on September 2, 1959, with back spasm 
and pain and was readmitted to the hospital where a 
body cast was applied and left on for 4 to 6 weeks. The 
plaintiff showed some improvement and returned to 
work on September 28, 1959. Certain exhibits were re- 
ceived in evidence. These exhibits were X-ray pictures 
which were explained by Dr. Rueckl, with the conclu- 
sion that the amount of reaction that was evident in 
the lower dorsal and upper lumbar vertebrae could be 
sufficient to give the plaintiff back symptoms; and that 
there was spasm in the lumbar muscle which involved 
pain from the lower dorsal vertebra all the way down 
to the first sacral vertebra. The doctor felt that the 
cause of the plaintiff’s difficulties was the changes that 
were evident in the X-rays of his upper lumbar region, 
being the hypertrophic bone and the narrowing of the 
disc interspaces, which are found in a person who has 
performed a lot of traumas on his back and who has 
worked hard most of his life. On October 31, 1959, Dr. 
Rueckl gave as his opinion that the plaintiff would prob- 
ably be an individual who would have recurrent dis- 
comforts with his back irrespective cf the employment 
he followed. It was his opinion that the plaintiff would 
be a chronic back complainer; that he had justifiable 
grounds for the complaints referable to his back; and 
that the least amount of overindulgence in work or back 
motion could precipitate a problem in connection with 
his back in the way of muscle spasms and discomfort. 
At the time he saw the plaintiff on June 24, 1960, the 
plaintiff had between 10 and 15 percent partial disability 
which was permanent. On cross-examination this doc- 
tor stated that in June 1960, if the plaintiff had chosen 
to work at his previous mining job he would have found 
the physical strength to do it. 

In response to the plaintiff's cross-interrogatories, Dr. 
Rueckl stated that the plaintiff's subjective complaints 
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and the objective findings, which were free of neuro- 
logical involvements, were compatible with his basic 
condition which was hypotrophic arthritis; and that the 
plaintiff made a good, uneventful recovery from the ef- 
fects of the surgery. 

The plaintiff was referred to Doctors Rosenauer and 
Mack. Dr. Rosenauer testified that he specialized in 
the practice of neurological surgery; and that he per- 
formed a lumbar myelogram on the plaintiff on Decem- 
ber 29, 1959. The plaintiff complained of pain in the 
lower back and at times in the left hip and leg. There 
was marked muscle spasm in the low back on the right 
side, complaints of tenderness on the left side, and a 
15 degree limitation in straight leg raising on the left 
side. He next saw the plaintiff on February 17, 1960, 
at which time the plaintiff continued to have pain in 
his low back and left hip and was unable to work. There 
was pressure tenderness in the low left lumbar region 
and pain on straight leg raising but no definite location 
at which the pain became unbearable. On February 26, 
1960, this doctor operated on the plaintiff, performing a 
partial laminectomy. The plaintiff’s condition became 
stationary following the operation, and there were no 
specific complaints apart from occasional discomfort 
in the low back. The plaintiff desired to return to work 
and was advised to wait 1 month before starting. On 
cross-examination this doctor stated that he thought the 
plaintiff could return to work at heavy duty labor with 
1 month’s lay-off. 

Dr. Mack, a former associate of Dr. Rosenauer, in 
response to certain interrogatories from the plaintiff, 
testified that he examined the plaintiff on June 27, 1960, 
and found the plaintiff to have a good range of back 
motion, the wound well healed from the operation, and 
no subjective complaints. He further found that the 
plaintiff should wait 2 months before undertaking any 
heavy work. In response to cross-interrogatories of the 
defendant, this doctor stated that he examined the plain- 
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tiff on four separate occasions from December 1959, 
through June 1960; that based upon the examinations; 
that were carried out by Dr. Rosenauer and his examina-. 
tion of the plaintiff, it was his opinion that the plaintiff 
had a ruptured lumbosacral disc which difficulty did 
not antedate the traumatic occurrence in July 1959; that 
on June 27, 1960, he considered that the plaintiff had re- 
covered from his injury and estimated his return to full 
duty in 2 months; and that he found osteophyte forma- 
tions in the plaintiff’s lumbar spine which were probably 
of long standing and in his opinion were caused by wear. 
and tear in an individual who did hard work. 

After the doctors released the plaintiff in Nevada, he 
took a job as a farmhand in Idaho, where he lifted bales. 
of hay weighing 100 to 125 pounds, and which caused 
him no back trouble. He did mining work in Idaho, 
Oregon, and Colorado, drove a truck in Oregon and a 
truck and bulldozer in California, did common farm 
work, dug ditches, scooped gravel, and worked on a 
ranch. Later he returned to Nebraska where he drove > 
a water truck on the interstate highway construction 
for the Abel Construction Company, helped tear down 
a building in Lincoln, and washed dishes at a cafe be- 
fore he commenced working for the defendant in June 
1961. While working for the defendant his wages were 
$1.55 an hour for a 40-hour week. He worked as a 
burner. As a burner his job involved twisting and 
turning, lifting 100-foot lengths of hose and gas tanks, 
and climbing up and down ladders carrying a torch and 
a hose. No complaint was made by the defendant that 
the plaintiff did not do his work satisfactorily. On Feb- 
ruary 14, 1962, the plaintiff was working at the defend- 
ant’s yard on Tenth Street in Lincoln, taking down a 
fence which was made of railroad rails for posts and 
crossbars of old pipe. The fence was 12 feet high. He 
was working on the south side of the fence using a cut- 
ting torch. The fence was interlined with corrugated 
steel which had to be burned off where it was welded 
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to the pipe. The plaintiff was on a ladder 6 feet off the 
ground, standing on the ladder and the center crossbar 
of the fence. The crossbar on the fence broke and the 
plaintiff fell in a twisting motion onto his hips. He 
sat in this position for a few minutes and then returned 
to work. He returned to work the following day. He 
was stiff and sore, but continued to work several days. 
On February 22, 1962, while the plaintiff was doing the 
same type of work, he suStained a similar accident re- 
sulting in injuries. At that time he was about 6 feet 
above the ground cutting the upper pipe off of the fence. 
The pipe broke in identically the same way as it did 
before. There was snow on the ground. The ladder 
slipped off the end of the pipe. His left leg went be- 
tween the rungs of the ladder. He fell onto the small of 
his back across the pipe, a distance of 6 feet. He was 
badly hurt at the time, and laid in the snow approxi- 
mately 15 minutes. He was helped up by his coworker, 
Clarence Kinnison. From that time on, Clarence Kin- 
nison did the cutting. The plaintiff worked the next 
day as much as he could, but was stiff and sore. He 
did not work the day after, which was Saturday. On 
Monday he was unable to get out of bed. The plaintiff 
was sent to St. Elizabeth’s Hospital on March 3, 1962, 
by ambulance, where he was examined by Dr. Goetowski. 

Clarence Kinnison testified that he was a coworker 
with the plaintiff and worked for the defendant; that 
he did not actually see the plaintiff fall on February 
14, 1962; that on February 22, 1962, he observed that 
when the pipe broke the plaintiff fell backwards on 
the middle crossbar of the fence and the ladder; that the 
plaintiff remained on the ground about 2 minutes, then 
this witness assisted the plaintiff to get up; that this 
witness took over the cutting torch and proceeded to 
complete the work; and that there was about 114 hour’s 
work left on that day. 

Dr. Goetowski, an orthopedic surgeon, testified that 
he examined the plaintiff on March 3, 1962, in the emer- 
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gency room at St. Elizabeth’s Hospital, at which time 
the plaintiff was in severe pain and was given an opiate 
to relieve the pain. The plaintiff complained of pain 
in his low back and was unable to lift his left leg. There 
was weakness in his left foot. Even after the opiate 
was administered, the plaintiff was in such pain that the 
doctor could not turn him over, but had to examine him 
by feeling underneath him. The plaintiffs reflexes were 
tested and he failed to react, which indicated an inter- 
ruption of the normal neurological pathway. After the 
examination the plaintiff was given heavy doses of opiates 
and muscle relaxants in an effort to control his acute 
muscle spasms and pain. The plaintiff was put in pelvic 
traction aggregating 30 to 40 pounds of traction, while 
the normal traction is 20 to 25 pounds. The plaintiff 
was hospitalized from March 3, 1962, until March 30, 
1962. When he left the hospital he was required to 
wear a brace. This doctor further testified that there 
were arthritic changes in the plaintiff’s spine which were 
revealed by X-rays. This doctor further testified that it 
was his experience that many people with such a con- 
dition as the plaintiff had might carry on for an indefi- 
nite period of time until some unusual or sudden force 
projects itself and at once it becomes symptomatic. In 
his opinion the plaintiff’s back condition was the result 
of the accident, plus a preexisting condition. The de- 
tailed findings of this doctor as late as October 12, 1962, 
indicated severe restriction of motion, muscle spasm, 
objective neurological findings of depressed sensation, 
left knee and ankle jerk absent, and right ankle jerk 
absent. This doctor testified that the plaintiff had a 
25 to 35 percent permanent partial disability of the body, 
and in his opinion the plaintiff would continue to suffer 
pain in the future by reason of the aggravation of the 
preexisting condition. 

On cross-examination this doctor testified that the 
plaintiff would be able to operate an elevator, and he 
could work as a doorman at a hotel, provided he had 
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periods of rest; that he would not be able to work as a 
busboy in a restaurant due to having to carry heavy 
trays and other types of work connected therewith; that 
gardening would be a problem for the plaintiff because 
he would have to hoe and dig, and the doctor did not 
encourage that; and that the plaintiff could not do work 
requiring walking up and down steps. The doctor fur-. 
ther testified that even if the plaintiff's present subjec- 
tive complaints would subside completely, he would not 
certify the plaintiff back to heavy labor. On redirect 
examination this doctor testified that the plaintiff could 
not operate heavy equipment; and that in his opinion, 
because of the combination of the preexisting factors 
plus the plaintiff’s trauma, he has a complex aggravation 
which will persist and remain in the future. 

Dr. Goetowski suspected that the plaintiff had an ulcer 
and asked Dr. Maxwell, an internist, to examine the 
plaintiff. Dr. Maxwell did not find anything in the 
course of his examination to indicate that the plaintiff 
was faking or malingering, or anything other than what 
was genuine. He testified that the plaintiff tried to 
minimize his particular complaints. This doctor found 
no evidence of heart trouble or kidney disease, nor in- 
fection of the veins or arteries of the leg, and stated that 
there was no indication of gout. 

Dr. McGreer, a roentgenologist, a witness for the de- 
fendant, took X-rays of the plaintiff on March 3, 1962. 
The X-rays disclosed no fracture or dislocation, but 
revealed narrowing of intervening disc spaces of the 
lumbar spine and osteophytic lipping of numerous bodies 
consistent with degenerative arthritis of the lumbar 
spine, which is degenerative arthritic change, the exact 
cause of which is indeterminate and which may be the 
result of an old trauma as well as degenerative changes. 
This doctor testified on cross-examination that he could 
not see any evidence of the effect of trauma on any of 
the X-rays that he took. This doctor testified that all 
structures are subject to trauma. 
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Dr. Horn, an orthopedic surgeon, testified on behalf 
of the defendant that he examined the plaintiff on Sep- 
tember 24, 1962, at the request of the defendant. The 
plaintiff gave the doctor a history of two falls from a 
ladder in February 1962. He further testified that the 
plaintiff complained of a recent attack of pain which was 
constant. This doctor’s physical examination revealed 
that the plaintiff reacted as if tender all over the lumbar 
and lower dorsal area, however, he was able to sit up 
sharply when his hip was rotated; and that rotation of 
the hips was painful and there was no hypalgesia noted 
in the lower extremities. The plaintiff stood straight 
without list or lordosis. When asked to bend forward 
he did so very slowly. With urging he was able to bend 
quite a way down. Palpation of the hips produced con- 
siderable grimacing. There was no atrophy of his 
calves; and his knee jerks were brisk and active but 
there were no ankle jerks. The plaintiff walked freely 
and briskly as he left the clinic building. This witness 
did not see any significant changes in the X-rays taken 
in September 1962, and the ones taken in November 1961. 
This doctor testified that the plaintiff had 5 or 10 per- 
cent residual permanent disability after the disc surgery. 
The doctor concluded that the plaintiff was malingering. 
This doctor further testified that the plaintiff could re- 
turn to heavy labor and various other jobs; and that the 
plaintiff would be able to undertake janitorial or cus- 
todial work, dishwashing, driving a truck, would be able 
to change a truck tire or operate a truck jack, o or would 
be able to do work in a filling station. 

On cross-examination Dr. Horn testified that an osteo- 
arthitic process could produce considerable pain; that 
a trauma such as a fall could aggravate osteoarthritis 
and probably does in many cases; that the fact that 
there was no X-ray change in this particular arthritis 
did not necessarily mean that it was not aggravated; 
and that occasionally, in cases such as that of the plain- 
tiff where there is osteoarthritis and lipping which has 


854 : NEBRASKA REPORTS [Vou. 175 
Wheeler v. Northwestern Metal Co. 


been present for a period of years and a person suffers 
a trauma, he is unable to work following the trauma 
whereas he had been able to work before without com- 
plaint. This doctor was not acquainted with the plain- 
tiff’s condition before September 24, 1962, and did not 
read the hospital records. He further testified that he 
would not recommend that an employer hire a man with 
the condition of which the plaintiff complained. He 
formed no opinion as to whether the falling episodes 
aggravated the preexisting condition shown by the X- 
rays. He would not say that the treatment by Dr. 
Goetowski was not necessary, and he had no opinion as 
to whether or not the hospitalization was necessary. 
He further testified that trauma could aggravate the 
type of condition which the plaintiff had, and that if the 
plaintiff was working and doing heavy manual work 
daily before the second fall, it would be his opinion that 
the arthritis might have been aggravated by the falls. 
This doctor made no diagnosis of the plaintiff’s condition, 
and he had no opinion as to whether or not the two falls 
aggravated the preexisting condition which the plain- 
tiff had. 

A witness connected with the employment service of 
the Lincoln office of the Nebraska Department of Labor, 
division of employment, testified that during the 6 
months prior to the trial there had been job availabil- 
ities for porters and janitors, and for jobs which would 
not call for heavy lifting; that two or three of such jobs 
were available at the time of trial; that the pay scale 
for this type of work runs from $1 an hour up as high 
as $250 a month on a monthly scale; that during the 
month prior to trial there had been three job availabil- 
ities for elevator operators paying $1 an hour; that an 
elevator operator would not require the ability to read 
or write or do any heavy lifting, and the operator could 
be seated while working; that there was available at the 
time of trial a porter or custodial job requiring no heavy 
lifting, merely sweeping floors and waxing and dusting 
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furniture, requiring a man over 30 years of age and 
offering a salary of $257 a month; and that in his opinion 
a man 58 years of age with a third-grade education, 
whose doctor had advised him not to do any heavy lift- 
ing and who could not read or write, could find employ- 
ment. On cross-examination this witness testified that it 
was harder to find work for a disabled person; and that 
he did not know the plaintiff’s qualifications, and there- 
fore his answers were general. 

The defendant called an investigator for the Pinker- 
ton Detective Agency who testified that he observed 
the plaintiff on the dates of October 9 through October 
12, 1962, and on October 14, 1962. On October 9, 1962, 
he observed the plaintiff driving his automobile and 
walking around his automobile and home, and his move- 
ments appeared fluid. On October 10, 1962, he observed 
the plaintiff operating his automobile and bending over 
into the rear window of his automobile. On October 
11, 1962, he observed the plaintiff walking out of his 
house, working on and washing his station wagon, crawl- 
ing in and out of the back end of his station wagon, and 
leaning into the front seat area bending over the back 
of the front seat into the rear area with no noticeable 
brace or support. On October 12, 1962, he observed the 
plaintiff walk from his home, wipe off his automobile, 
walk from the house carrying a sack of garbage about 
250 feet to a trash burner, walk from there approxi- 
mately 300 feet to a mailbox, thereafter get in his auto- 
mobile in company with his brother, and drive to the 
offices of the Lincoln Orthopedic Clinic, park his auto- 
mobile in the parking lot, walk into the clinic, leave the 
clinic, enter his automobile, and drive off. Certain mo- 
tion pictures were taken of the plaintiff which this wit- 
ness explained and which have been observed. He 
further testified on cross-examination that he never 
observed the plaintiff pick up an object that weighed 
30, 40, or 50 pounds, and had no knowledge of the plain- 
tiff’s ability to pick up as much as 50 pounds; that he 
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knew nothing about the plaintifi’s ability to bend and 
stoop as a normal person does; and that he did not watch 
the plaintiff with fieldglasses and was unable to tell if 
the plaintiff was wearing a back brace from a block away 
- with the naked eye. 

We conclude that the plaintiff has established by a pre- 
_ponderance of the evidence that he sustained an injury 
by an accident arising out of and in the course of his 
employment. 

The question arises, what was the extent of the dis- 
ability the plaintiff suffered? 

For workmen’s compensation purposes, “total disabil- 
ity” does not mean a state of absolute helplessness, but 
means disablement of an employee to earn wages in the 
same kind of work, or work of a similar nature, that 
he was trained for, or accustomed to perform, or any 
other kind of work which a person of his mentality and 
attainments could do. See, Elliott v. Gooch Feed Mill 
Co., 147 Neb. 309, 23 N. W. 2d 262; Elliott v. Gooch Feed 
Mill Co., 147 Neb. 612, 24 N. W. 2d 561. 

“An employee may be totally disabled for all prac- 
tical purposes and yet be able to obtain trivial occa- 
sional employment under rare conditions at small re- 
muneration. The claimant’s status in such respect re- 
mains unaffected thereby unless the claimant is able to 
get, hold, or do any substantial amount of remunerative 
work either in his previous occupation or any other es- 
tablished field of employment for which he is fitted.” 
Sporcie v. Swift & Co., 149 Neb. 246, 30 N. W. 2d 891. 
See, also, Elliott v. Gooch Feed Mill Co., 147 Neb. 309, 
23 N. W. 2d 262; Crable v. Great Western Sugar Co., 
166 Neb. 795, 90 N. W. 2d 805. 

In Pavel v. Hughes Brothers, Inc., 167 Neb. 727, 94 
N. W. 2d 492, this court held: “Disability under section 
48-121, R. S. Supp., 1957 (now R. R. S. 1943), subdivisions 
(1) and (2), is defined by our statute in terms of em- 
ployability and earning capacity rather than in terms of 
loss of bodily function.” And, referring to Miller v. 
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Peterson, 165 Neb. 344, 85 N. W. 2d 700, this court said: 
““* * * we had occasion to examine a contention that a 
court should hesitate to refuse to accept the findings of 
the medical experts as to the extent of the disability. 
We held that: ‘There seems to be an assumption that 
the ratio of functional loss, or loss from the medical 
viewpoint, is the same as loss of earning capacity or 
wage loss. If this were so it would be quite immaterial 
in what occupation an injured workman was engaged 
and to what extent he was unable to perform it or 
similar work because of his injury. Disability under 
subdivisions (1) and (2) of section 48-121, R. S. Supp., 
1953, refers to loss of earning capacity and not to func- 
tional or medical loss alone.’ By quotation from Castle 
v. City of Stillwater, 235 Minn. 502, 51 N. W. 2d 370, we 
approved this language: ‘Thus, in defining total dis- 
ability, losses in bodily function are not important in 
themselves, but are only important insofar as they re- 
late to ability to earn an income.’” 

The evidence discloses that the plaintiff in the in- 
stant case is an unskilled or common laborer, and dis- 
closes that he cannot engage in doing heavy lifting. 
He is, therefore, what is referred to as an “odd job” 
man, the nondescript in the labor market, with which 
industry has little patience, and rarely hires. Work, 
if he finds any that he can do, is casual and intermittent. 
He is unable to work as he did before this accident. 
Under these facts, we think we are justified in finding 
that in his present handicapped condition he is entitled 
to an award for permanent total disability under the 
Nebraska Workmen’s Compensation Act. 

The plaintiff makes reference to section 48-125, R. R. 
S. 1943, to the effect that in the event an employer fails 
to pay compensation within 30 days of notice of dis- 
ability, the employee is entitled to an additional 50 per- 
cent of compensation for all delinquent payments, and 
attorney’s fees. We have examined the evidence re- 
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lating to this phase of the case. The following rule is 
applicable. 

Where a reasonable controversy exists between an 
employer and an employee as to the employer’s liability, 
the employer is not liable for the penalty for waiting 
time or for allowance of attorney’s fees. See Redfern 
v. Safeway Stores, Inc., 145 Neb. 288, 16 N. W. 2d 196. 

The defendant cross-appealed, contending that the 
trial court erred in finding that the plaintiff sustained 
personal injuries by accidents arising out of and in the 
course of his employment on the dates heretofore men- 
tioned; in allowing the plaintiff any benefits under the 
Nebraska Workmen’s Compensation Act; and in failing 
to dismiss the plaintiff’s petition and causes of action 
in accordance with the evidence and the law. 

In the light of what has heretofore been said relating 
to the evidence and the law applicable thereto, we find 
that the defendant’s cross-appeal is without merit and 
cannot be sustained. 

As we view the record, the plaintiff is entitled to re- 
cover from the defendant for permanent total disability 
the sum of $37 a week from and after February 26, 1962, 
for the first 300 weeks of such disability, and the sum 
of $27.50 a week for the remainder of his life as pro- 
vided for in section 48-121, R. R. S. 1943. In addition, 
the plaintiff is entitled to recover for medical expenses 
and hospitalization furnished the plaintiff as shown by 
the record. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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JOHNSTON GRAIN COMPANY, A CORPORATION, APPELLANT, V. 
JOSEPH TRIDLE AND DELMAR MorFItTT, DOING BUSINESS AS 
T. & M. ConstrucTION COMPANY, A PARTNERSHIP, 


APPELLEES. 
124 N. W. 2d 463 


Filed November 15, 1963. No. 35487. - 


1. Judgments: New Trial. A court of general jurisdiction has in- 
herent power to vacate or modify its own judgments at any time 
during the term at which they are pronounced, and such power 
exists entirely independent of any statute. 

2. 3 . A court has no discretionary power or au- 
thority to vacate a judgment on application made within the 
judgment term but considered and ruled on at a subsequent term. 

3. New Trial. A motion for a new trial which has been duly and 
timely filed may he heard at a subsequent term and the court 
may then pass upon the motion and enter its judgment on the 
motion for new trial. 

4. Judgments: New Trial. The question of the courtesy which 
should prevail among members of the bar is a proper matter 
to be considered by the trial court in exercising its discretion 
to set aside a judgment in term time. 

5. New Trial. The lack of diligence of a party or his attorney is 
not an unavoidable casualty or misfortune under section 25- 
2001, R. R. S. 1948. 


Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Reversed and remanded with direc- 
tions. 


C. Morris Gillespie and Andrew J. McMullen, for ap- 
pellant. 


Tye, Worlock, Knapp & Tye and Munro, Parker & 
Munro, for appellees. 


Heard before Wurte, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BRow_Er, JJ. 


SPENCER, J., 

This is an appeal by Johnston Grain Company, a cor- 
poration, hereinafter referred to as plaintiff, from an 
order of the district court for Buffalo County vacating 
and setting aside a default judgment entered against 
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Delmar Morfitt and T. & M. Construction Company, a 
partnership, hereinafter referred to as defendants. 

T. & M. Consruction Company, a partnership com- 
posed of Joseph Tridle and Delmar Morfitt, had a con- 
tract with the plaintiff for the erection of 10 grain bins 
for which plaintiff was to furnish the steel. They had 
partially erected one of the bins but were delayed be- 
cause plaintiff had not been able to furnish all of the 
necessary steel. While so delayed, on May 4, 1959, a 
severe windstorm wrecked the partially completed bin. 
C. Morris Gillespie, plaintiff’s attorney in the instant 
case, adjusted the loss for plaintiff’s insurance carrier. 
He secured an estimate of the damage from the T. & M. 
Construction Company which was given the job of mak- 
ing the necessary repairs. On November 24, 1959, plain- 
tiff paid the balance due on the contract with T. & M. 
Construction Company as well as the amount due on the 
repairs. This payment was made to F. M. Parker, the 
attorney for T. & M. Construction Company. On March 
7, 1960, the partnership and the individual partners 
were adjudicated bankrupt. F. M. Parker, who had 
been the sole attorney for the partnership during 1959 
and 1960, was the attorney in the bankruptcy proceed- 
ings. It is undisputed that plaintiff and its attorneys 
were fully aware of the bankruptcy proceedings, and 
that Parker was attorney for the partnership when 
plaintiff filed suit June 13, 1960, against the partnership 
for damages for alleged negligence in going ahead with 
construction when sufficient steel was not on hand to 
complete the job. 

No service was had on Joseph Tridle, who had left 
the state. Service was had on Delmar Morfitt on June 
13, 1960. He took the summons to his attorney’s office, 
and, when he found the attorney was on a vacation, left 
the summons with the attorney’s secretary. Morfitt paid 
no more attention to the matter. Answer day was July 
18, 1960. On August 4, 1960, one of plaintiff’s attorneys, 
in the absence of Judge E. G. Reed, the local district 
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judge, had a default judgment entered against Delmar 
Morfitt and T. & M. Construction Company, a partner- 
ship, by Judge Norris Chadderdon, who was temporarily 
in Buffalo County. Parker, defendants’ attorney, did 
not return to his office until August 2, 1960, and did not 
see the summons left by Morfitt until after the default 
judgment was entered. However, he was in the court- 
house at the time of its entry and knew that it had been 
entered immediately thereafter and while Judge Chad- 
derdon was still at the courthouse. 

On August 12, 1960, Parker filed an application for an 
order vacating the judgment and for 10 days to file an 
answer. A letter was directed to Judge Reed calling 
the matter to his attention and asking that the application 
be heard. Parker was never able to obtain a hearing on 
the application. Judge Reed passed away between 
Christmas Day and New Year’s Day, and no judge was 
appointed to fill out his term. The 1961 spring term 
was opened January 5, 1961. On March 24, 1961, de- 
fendants’ application came on for hearing and the trial 
court ordered the default judgment set aside and per- 
mitted defendants to file an answer. 

On February 20, 1962, defendants filed a petition 
after term to set aside the default judgment and for a 
new trial. Trial was had on January 9, 1963. The court 
specifically held that if the application was not properly 
sustained on March 24, 1961, the court again finds that 
the default judgment should be set aside. The trial court 
made no finding of fraud, but found the fact that the 
matter was not disposed of during term was the fault 
of the court and not the moving party. 

The plaintiff alleges nine assignments of error. We 
will consider only two of them. The first one we con- 
sider is that the trial court erred in abusing its discretion- 
ary powers in ordering the default judgment set aside 
in its order of March 24, 1961, when there were no affi- 
davits, documents, or other supporting evidence. Cer- 
tainly the trial court was without power to enter the 
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order of March 24, 1961. Our law is well settled that a 
court of general jurisdiction has inherent power to va- 
cate or modify its own judgments at any time during 
the term at which they are pronounced, and such power 
exists entirely independent of any statute. See Bradley 
v. Slater, 58 Neb. 554, 78 N. W. 1059. 

Here, however, defendants’ application, while filed in 
term time, was not heard until March 24, 1961, which was 
after the judgment term had ended. Our law is equally 
clear that a court has no discretionary power or au- 
thority to vacate a judgment on application made within 
the judgment term but considered and ruled on at a sub- 
sequent term. See Lyman v. Dunn, 125 Neb. 770, 252 
N. W. 197. Defendants’ present counsel recognized this 
lack of jurisdiction on the part of the court, and filed a 
petition after term to set aside the judgment and for a 
new trial. 

The order of March 24, 1961, setting aside the de- 
fault, was clearly erroneous unless defendants’ applica- 
tion can be construed as a motion for a new trial. Can 
defendants’ application be construed as a motion for a 
new trial? There is no question that a motion for a new 
trial timely filed may be heard at a subsequent term. 
In Workman v. Workman, 174 Neb. 471, 118 N. W. 2d 
764, we said: “A motion for new trial which has been 
duly and timely filed may be heard at a subsequent 
term and the court may then pass upon the motion and 
enter its judgment on the motion for new trial.” The 
application herein was timely filed. However, the mo- 
tion must allege grounds for a new trial at the very 
least in the language of the statute. See § 25-1144, R. 
R. S. 1943. The most that can be said of defendants’ 
application is that defendants’ attorney had no knowl- 
edge of the action until after the default had been en- 
tered, and that neither plaintiff nor its attorneys noti- 
fied defendants’ counsel that default would be entered 
when they knew that defendants had counsel and had 
taken bankruptcy. This clearly is not sufficient to be 
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construed as a motion for a new trial within the statute. 

The second assignment which we consider is that the 
trial court erred in overruling plaintiff’s motion for a 
directed verdict at the close of defendants’ evidence on 
the hearing on the petition filed after term to set aside 
judgment and for a new trial. After the adjournment 
of the term at which a judgment was rendered, the trial 
court has authority to grant a new trial for any of the 
grounds stated in section 25-2001, R. R. S. 1943, which 
includes a motion for a new trial in accordance with sec- 
‘tions 25-1143 and 25-1145, R. R. S. 1943. See Harman 
v. Swanson, 169 Neb. 452, 100 N. W. 2d 33. 

As suggested, the application herein cannot be con- 
strued as a motion for a new trial in accordance with 
section 25-1143, R. R. S. 1943. The question then is, can 
‘the petition filed February 20, 1962, be sustained under 
any of the other provisions of section 25-2001, R. R. S. 
1943? There are only two provisions which it might be 
argued are applicable. They are as follows: ‘“* * * (4) 
for fraud practiced by the successful party in obtaining 
the judgment or order; * * * (7) for unavoidable casualty 
or misfortune, preventing the party from prosecuting 
or defending; * * *.” 

Defendants’ evidence, viewed in its most favorable 
light, establishes that plaintiff and plaintiff’s counsel 
knew that Parker was defendants’ counsel and had their 
records; had visited with him before the action was filed 
about defendants’ business affairs and financial circum- 
stances; knew that defendants had been adjudicated 
bankrupt; and knew that defendants had a valid and 
justiciable defense to the original petition. There is 
‘no dispute but that plaintiff’s chief counsel told Morfitt 
after the default was entered that he was attempting to 
recover from the insurance company and did not intend 
tc make any recovery against him personally. There 
is no evidence, however, that plaintiff’s counsel ever 
‘agreed to set the judgment aside or inferred that he 
would do so or did anything after the default was en- 
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tered which prevented the defendant from having the 
application heard. Plaintiff’s counsel did write Judge 
Reed a letter requesting that the matter be set for hear- 
ing, and testified that he orally requested a hearing 
from the judge on other occasions but was never able 
to get one. This, however, cannot be charged in any 
way to the plaintiff. 

It is defendants’ position that the common courtesy 
which should prevail among members of the bar in 
any locality dictates that the default should have been 
set aside by agreement. It is true that in Barney v. 
Platte Valley Public Power & Irr. Dist., 147 Neb. 375, 
23 N. W. 2d 335, we said as follows: ‘“ “The courtesy 
that should prevail between opposing counsel to a cause 
ordinarily requires that counsel for one party should, 
before taking a default, give notice to counsel for the 
other side of his intention so to do.’” This was quoted 
from Lacey v. Citizens Lumber & Supply Co., 124 Neb. 
813, 248 N. W. 378, which was a case in which counsel 
had appeared of record. In the Barney case, while 
counsel had not appeared, prior actions had been filed 
arising out of the same subject of action, were tried and 
appealed to this court, where they were dismissed be- 
cause of a failure to properly lodge the appeals. Further, 
the application was heard in the judgment term. 

The question of the courtesy which should prevail 
among members of the bar is a proper matter to be 
considered by the trial court in exercising its discretion 
to set aside a judgment in term time. Here, however, 
the court lost its right to set aside the default because 
the term at which it was entered had expired. 

Bankruptcy is an affirmative defense and must be 
pleaded. Even though plaintiff’s counsel may have be- 
lieved counsel who had been representing the defend- 
ants would appear for them, he was under no legal 
obligation to call his attention to the action. This was 
the responsibility of the defendants. If counsel had ap- 
peared of record in this case, that would be a different 
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matter. Defendants’ counsel was not without fault. 
He was present in the courthouse when the default was 
entered, and learned of it before Judge Chadderdon left 
the courthouse. Prompt action at that moment would 
have avoided the present situation. Further, defend- 
ants’ counsel was a member of a firm of attorneys. 
There is no showing in this record that the matter could 
not have been handled by one of his two associates dur- 
ing his absence from the city. The fault and the over- 
sight it seems was in his own office. When answer day 
passed without any appearance, plaintiff was entitled to 
a default judgment. There is no sufficient showing of 
fraud or misconduct to permit the setting aside of the 
judgment on that ground. 

In Lyman v. Dunn, 125 Neb. 770, 252 N. W. 197, we 
held that lack of diligence of a party or his attorneys 
is not an unavoidable casualty or misfortune under sec- 
tion 25-2001, R. R. S. 1943. The trial court found that 
if the fact that the application was not heard during the 
term was the fault of anyone, it was the fault of the 
resident judge. We do not find sufficient evidence in 
the record herein to sustain this conclusion, but do sug- 
gest that if the defendants had been more diligent in at- 
tempting to get the matter heard, this might have been 
considered an unavoidable casualty or misfortune. There 
is no sufficient showing that Judge Reed was too ill to 
hold court, or that the defendants made any attempt to 
have him request another judge to hear the matter. The 
record does show that Judge Chadderdon did hold court 
in Kearney during December 1960, which was still with- 
in term time. It is unfortunate that the application was 
permitted to pend until the term ended, but on the record 
presented we must find that the defendants did not ex- 
haust their remedies to have the matter heard. It is 
our conclusion that there is no sufficient showing that 
the judgment should be set aside for unavoidable casu- 
alty or misfortune preventing the defendants from pros- 
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ecuting or defending within the limits of section 25- 
2001, R. R. S. 1943. 

For the reasons given, the order of the trial court va- 
cating the default judgment is hereby vacated. and set 
aside, and the cause is remanded with directions to re- 
instate the judgment of August 4, 1960. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Tony A. ZAGER, APPELLANT, V. JANETTE JOHNSON, APPELLEE. 
124 N. W. 2d 390 


Filed November 15, 1963. No. 35491. 


1. Trial. The trial court is required to submit to the jury the 
issues raised by the pleadings which are supported by the 
evidence. 

2. Automobiles: Trial. Circumstantial evidence may be sufficient 
to support a finding as to the rate of speed at which a motor 
vehicle was operated, and may be sufficient to overcome direct 
evidence as to that fact. 

8. Trial. The meaning of an instruction, and not its phraseology, 
is the important consideration. Where the meaning of an in- 
struction is reasonably clear it is not prejudicially erroneous. 

4, Appeal and Error. A judgment will not be reversed because of 
an inadvertent substitution of words in an instruction if the jury 
could not reasonably have been misled thereby. 

An assignment of error relating to an instruction to 

the jury will not be considered by this court unless it was 

included in the motion for new trial. 


Appeal from the district court for Douglas County: 
Pau. J. GARRortTo, Judge. Affirmed. 


Haney, Walsh & Wall, for appellant. 
. Fraser, Stryker, Marshall & Veach, for appellee. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


BoSLaAuGu, J. 
This is an action to recover damages arising out of 
an automobile accident in which Tony A. Zager is the 
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plaintiff and Janette Johnson is the defendant. The jury 
returned a verdict for the defendant. The plaintiff's 
motion for new trial was overruled and he has appealed. 

The accident occurred when the front of the defend- 
ant’s automobile collided with the right side of the 
plaintiff's truck at the intersection of Thirty-ninth and 
Washington Streets in Omaha, Nebraska. A more com- 
plete statement of the facts may be found in our first 
opinion in this case in 174 Neb. 106, 116 N. W. 2d 1. 

The plaintiff's assignments of error all relate to the 
instructions given by the trial court. The plaintiff’s 
principal contention is that instructions Nos. 1 and 5, 
when considered together, placed an improper burden 
of proof upon the plaintiff. 

Instruction No. 1 was a summary of the allegations of 
the petition. Instruction No. 5 related to the matters 
which the plaintiff was required to prove in order to 
recover judgment. 

Instruction No. 1 provided in part as follows: 

“Plaintiff further alleges that his injury and damage 
to his property was the direct and proximate result of 
the negligence of the defendant as follows: 

“(a) In failing to keep a proper lookout for vehicles 
traveling on 39th Street and particularly plaintiff’s truck. 

“(b) In failing to yield the right of way to plaintiff’s 
truck, which had entered the intersection before the de- 
fendant’s automobile. 

“(c) In operating her automobile at a high and dan- 
gerous rate of speed, to wit: 40 miles per hour. 

“(d) In failing to have her automobile under proper 
control. 

“(e) In failing to swerve or stop her automobile or 
to do any other thing reasonably in her power and con- 
trol to avoid a collision with the side of plaintiffs’ truck.” 

Instruction No. 5 was as follows: 

“The burden is upon the plaintiff to establish by a 
preponderance of the evidence the following propositions: 

“1, That the defendant was negligent in one or more 
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of the respects charged against the defendant in the 
numbered parts of Instruction No. 1. 

“2. That any such negligence was the proximate cause 
of the resultant injury to plaintiff and damage to the 
truck and other personal property of the plaintiff. 

“If the plaintiff has so proved all of the foregoing 
numbered propositions your verdict will be for the plain- 
tiff, unless you find the plaintiff himself to have been 
negligent proximately contributing to cause the acci- 
dent and to an extent to defeat his recovery as herein 
elsewhere stated. If the plaintiff has failed to prove 
any one of the foregoing numbered propositions by a 
preponderance of the evidence your verdict will be for 
the defendant.” (Emphasis supplied.) 

The plaintiff complains that the effect of instruction 
No. 1 was to require the plaintiff to prove that the 
defendant was operating her automobile at a rate of 
speed of 40 miles per hour in order to recover on the 
allegation of negligence relating to speed. The plaintiff 
points out that the speed limit at the intersection where 
the accident occurred is 25 miles per hour and that ac- 
cording to the direct evidence the maximum speed of the 
defendant’s automobile was 35 miles per hour. 

If the plaintiff was not satisfied with the allegations of 
his petition, the remedy was an application for leav2 
to amend. In the absence of such an application, the 
trial court was required to submit the allegation of the 
petition concerning speed to the jury if there was suffi- 
cient evidence to sustain it. In determining whether 
there was sufficient evidence to sustain the plaintiff’s 
allegation as to the defendant’s speed, the trial court was 
required to consider the circumstantial evidence as well 
as the direct evidence. Circumstantial evidence may 
be sufficient to support a finding as to the rate of speed 
at which a motor vehicle was operated, and may be 
sufficient to overcome direct evidence as to that fact. 
Coyle v. Stopak, 165 Neb. 594, 86 N. W. 2d 758. 

There was evidence in this case as to the weight of 
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the plaintiff’s truck and its contents, the relative dis-; 
tances of the vehicles from the point of impact before 
the collision, the skid marks left by the defendant’s auto- 
mobile, and the damage to the vehicles in the collision. 
There was evidence that the plaintiff’s truck was forced 
into and against another automobile which was proceed-. 
ing north on Thirty-ninth Street, that the equipment and 
material in the plaintiff’s truck were thrown out of it 
by the impact, and that the defendant’s automobile be-. 
came attached to the plaintiff’s truck and was dragged 
to the south after the impact. The plaintiff testified 
that the hot pot or cooker, which weighed 250 or 350 
pounds, was thrown out of the truck by the impact and 
that it landed about 30 feet into some property. We 
think that the circumstantial evidence in this case, par- 
ticularly that relating to the force of the impact, was 
sufficient to require the trial court to submit the plain- 
tiff’s allegation concerning speed to the jury. 

The plaintiff further complains of the reference in 
instruction No. 5 to “the numbered parts” of instruction 
No. 1. There were no “numbered parts” in instruction 
No. 1 and the plaintiff argues that the jury may have 
been confused and believed that the plaintiff was re 
quired to prove all of the specifications of BSgHEEnCS 
alleged in order to recover. 

It is unfortunate that the trial court referred to the 
“numbered” parts of instruction No. 1 instead of the 
“lettered” parts. However, in order to misunderstand 
instruction No. 5, as the plaintiff contends, it would have 
been necessary for the jury to have confused the “num- 
bered parts” of instruction No. 1 with the “foregoing 
numbered propositions” which were set out in instruc- 
tion No. 5 and denominated as such. 

The meaning of an instruction, and not its phrase- 
ology, is the important consideration. Where the mean- 
ing of an instruction is reasonably clear it is not preju- 
dicially erroneous. Bolio v. Scholting, 152 Neb. 588, 41 
N. W. 2d 913. A judgment will not be reversed because 


870 NEBRASKA REPORTS [VoL. 175 


Zager v. Johnson 


of an inadvertent substitution of words in an instruc- 
tion if the jury could not reasonably have been misled 
thereby. Pierson v. Jensen, 150 Neb. 86, 33 N. W. 2d 
462. See, also, Blanchard v. Lawson, 148 Neb. 299, 27 
N. W. 2d 217; Tidd v. Stull, 128 Neb. 506, 259 N. W. 369; 
Zelenka v. Union Stock Yards Co., 82 Neb. 511, 118 N. 
W. 103. We think that the jury in this case was able to 
ascertain the meaning of instruction No. 5 and to under- 
stand it correctly notwithstanding the inadvertent sub- 
stitution of “numbered parts” for “lettered parts.” 

The plaintiff complains that it was error for the trial 
court to give instructions Nos. 7, 8, 9, and 14 which re- 
lated to the rules of the road and right-of-way at inter- 
sections. These instructions, or parts of them, were re- 
quested by the defendant. The plaintiff does not con- 
tend that any of the instructions contained erroneous 
statements of law. The plaintiff argues that the instruc- 
tions were repetitious and gave undue emphasis to the 
defendant’s theory of the case. 

The accident involved in this case occurred at an in- 
tersection where there was no traffic control. The de- 
fendant was to the right, but the plaintiff claimed that he 
entered the intersection first. Right-of-way was an im- 
portant issue. It was necessary that the jury be in- 
structed fully as to the relative rights and responsi- 
bilities of the drivers involved in the accident. See 
Long v. Whalen, 160 Neb. 813, 71 N. W. 2d 496. From 
our examination of the record, we conclude that it was 
proper for the trial court to give the instructions in 
question. 

The plaintiff assigns error with respect to instruction 
No. 12. No objection. was made to this instruction in 
the motion for new trial. An assignment of error re- 
lating to an instruction to the jury will not be con- 
sidered by this court unless it was included in the 
motion for new trial. Jensen v. Priebe, 163 Neb. 481, 80 
N. W. 2d 127. Accordingly, we do not consider this 
assignment of error. 
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The judgment of the district court is correct and it 
is affirmed. 
AFFIRMED. 


ELvin E. HILLS ET AL., APPELLEES, V. EARLE M. BURNETT, 
SR., DOING BUSINESS AS BURNETT’S HOME TRAILER SALES, 
ET AL., APPELLEES, IMPLEADED WITH THE MICHIGAN 
NATIONAL BANK, A CORPORATION, APPELLANT. 

125 N. W. 2d 66 
Filed November 22, 1968. No. 34923. 


1. Appearances. Where the defect does not appear upon the face 
of the record, a defendant who is privileged from suit in the 
county where the action is brought is not required to make the 
objection by special appearance but may raise the defense by 
answer. 

2. Contracts: Actions. A provision in a contract that all matters 
relating to the execution, interpretation, validity, and perform- 
ance of it shall be governed by the laws of Nebraska is not 
a waiver of privilege from suit in Nebraska by an assignee of 
the contract. 


Appeal from the district court for Lancaster County: 
Harry A. SPENCER, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Wilson & Barlow, for appellant. 


Nelson, Harding & Acklie and Charles J. Kimball, for 
appellees Hills. 


Heard before WuitE, C. J., CARTER, MESSMORE, YEAGER, 
Bos.LauauH, and Brower, JJ. 


BoSLAuGH, J. 

This action was brought in the district court for Lan- 
caster County, Nebraska, by Elvin E. Hills and Margie 
Hills, the plaintiffs, to cancel a contract of conditional 
sale for the purchase of a house trailer and to recover the 
payments made upon the contract. After the contract 
had been executed it was assigned by the defendant, 
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Earle M. Burnett, Sr., to the defendant, Michigan Na- 
tional Bank. 

The trial court found that the contract was void and 
entered judgment for the plaintiffs. Upon appeal to this 
court, that judgment was affirmed. Hills v. Burnett, 
172 Neb. 370, 109 N. W. 2d 739. Thereafter, the Supreme 
Court of the United States granted certiorari, vacated 
the judgment, and remanded the cause for further pro- 
ceedings not inconsistent with its opinion filed March 
25, 1963. Michigan Nat. Bank v. Hills, 372 U. S. 591, 
83 S. Ct. 914, 9 L. Ed. 2d 961. Upon the motion of the 
plaintiffs, this court then granted reargument upon the 
issues presented by the mandate of the Supreme Court 
of the United States. 

‘By’special appearance, and later by answer, the Michi- 
gan National Bank objected to the venue of the action. 
The. bank contended that, pursuant to the terms of a 
federal statute, the action against it could be brought 
cnly in the district court of the United States held within 
the district in which it was established, or in any state, 
county, or municipal court in the county or city in which 
it was located having jurisdiction in similar cases. 12 
U.S: C. A., § 94, p. 442. This court held that the fed- 
eral statute was permissive rather than mandatory and 
that the bank was subject to suit in Nebraska. 

The Supreme Court of the United States has now held 
that the federal statute is controlling, and that a national 
bank may be sued only in those state courts in the county 
where the bank is located unless the bank has waived 
its privilege. Mercantile Nat. Bank at Dallas v. Lang- 
deau, 371 U.S. 555, 83 S. Ct. 520, 9 L. Ed. 2d 523. Thus, 
the only question which remains at this time is whether 
the Michigan National Bank has waived its privilege of 
immunity from suit in the district court for Lancaster 
County, Nebraska. 

The plaintiffs contend that the Michigan National 
Bank did not make timely objection to the venue of the 
action in the trial court. A similar contention was 
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made by the plaintiffs at the time the appeal was heard 
in this court, but we determined that the question of 
venue was presented. Hills v. Burnett, supra. If the 
special appearance of the Michigan National Bank had 
made no objection to the venue of the action, the objec- 
tion made in the answer was sufficient. Where the 
defect does not appear upon the face of the record, a 
defendant who is privileged from suit in the county 
where the action is brought is not required to make that 
objection by special appearance but may raise that de- 
fense by answer. Baker v. Union Stock Yards Nat. 
Bank, 63 Neb. 801, 89 N. W. 269, 93 Am. S. R. 484; 
Stelling v. Peddicord, 78 Neb. 779, 111 N. W. 793; Peters 
v. Pothast, 120 Neb. 208, 231 N. W. 805; Rueger v. Hawks, 
150 Neb. 834, 36 N. W. 2d 236. 

The plaintiffs further contend that a provision in the 
contract is a waiver of any privilege from suit in Lancas- 
ter County, Nebraska, that the seller or any assignee of 
the seller might have. The contract provided in part 
as follows: “It is the intention of the parties hereto 
that all matters relating to the execution, interpretation, 
validity and performance of this contract shall be gov- 
erned by the laws of the state in which the Buyer now 
resides, which is the state indicated below.” The con- 
tract shows the residence of the plaintiffs, who were 
the “buyers,” to be Lincoln, Nebraska. We do not think 
that the above provision of the contract was intended 
to relate to the venue of an action brought upon the con- 
tract. Consequently, this provision of the contract did 
not waive the privilege of the Michigan National Bank 
from suit in Lancaster County, Nebraska. 

The judgment of the district court as to all defendants 
except the Michigan National Bank is affirmed; as to 
the Michigan National Bank, the judgment is reversed 
and the cause remanded with directions to dismiss the 
action as to the Michigan National Bank. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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MauvRrIcE BERG ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. MipweEst LAUNDRY EQUIPMENT CORP., A CORPORATION, 
APPELLEE AND CROSS-APPELLEE, INDUSTRIAL CREDIT 
COMPANY, A CORPORATION, APPELLEE AND CROSS- 
APPELLANT. 

124 N. W. 2d 699 


Filed November 22, 1968. No. 35409. 
SUPPLEMENTAL OPINION 


Appeal from the district court for Lancaster County: 
HERBERT A. RONIN, Judge. On motion for rehearing. 
See ante p. 423, 122 N. W. 2d 250, for original opinion. 
Original opinion modified. Motion for rehearing over- 
ruled. 


Ginsburg, Rosenberg & Ginsburg and Norman Krivo- 
sha, for appellants. 


Young, Denenberg & Mullery, for appellee Midwest 
Laundry Equipment Corp. 


Perry & Perry and James V. Risser, for appellee In- 
dustrial Credit Co. 


Heard before WHITE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


BosLaueH, J. 

The appellee, Midwest Laundry Equipment Corp., has 
filed a motion for rehearing in which it contends that the 
appellants are not entitled to recover the amounts paid 
to it upon the contract for the purchase of the laundry 
equipment even though the contract is void. This ques- 
tion was not raised in the briefs or argument in this court 
until the motion for rehearing was filed. 

Upon further consideration of the matter, we are now 
of the opinion that the cause should be remanded to the 
district court with directions to determine the amount 
of the payments made by the appellants to the Midwest 
Laundry Equipment Corp. and whether the appellants 
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should recover this amount from the Midwest Laundry 
Equipment Corp. in view of our determination con- 
cerning the validity of that contract. 
Our opinion in this case filed on June 14, 1963, is modi- 
fied accordingly. The motion for rehearing is overruled. 
ORIGINAL OPINION MODIFIED. 
. MOTION FOR REHEARING OVERRULED. 


CHARLIE F. BAIR ET AL., APPELLEES, V. MICHIGAN 
NATIONAL BANK, A CORPORATION, APPELLANT. 
124 N. W. 2d 926 
Filed November 22, 1968. No. 35439. 


Contracts: Actions. A provision in a contract that all matters 
relating to the execution, interpretation, validity, and perform- 
ance of it shall be governed by the laws of Nebraska is not a 
waiver of privilege from suit in Nebraska by an assignee of the 
contract. 


Appeal from the district court for Lancaster County: 
Paut W. WHITE, Judge. Reversed and remanded with 
directions. 


Wilson & Barlow, for appellant. 
E. D. Warnsholz, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, SPENCER, 
BosLAUGH, and Brower, JJ. 


BosLaucGH, J. 

This action was brought by Charlie F. Bair and 
Linnie Bair, the plaintiffs, to declare void a loan made to 
the plaintiffs by the Michigan National Bank, the de- 
fendant, and to recover the payments made on the loan. 
The district court found that the loan was in violation of 
the Installment Loan Act and entered judgment for 
the plaintiffs. The bank’s motion for new trial was over- 
ruled and it has ‘appealed. 
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The bank filed a special appearance objecting to the 
Jurisdiction of the court over the person of the defend- 
ant, which was overruled. The bank then filed a special 
demurrer, which recited that it reserved and preserved 
its special appearance, and objected to the venue of the 
action. The special demurrer was overruled. The bank 
then filed an answer, reserving and preserving its spe- 
cial appearance, and alleging that the venue of the 
action was improper. The bank relies on a federal stat- 
ute which provides that an action against a national 
bank can be brought only in the district court of the 
United States held within the district in which it is estab- 
lished, or in any state, county, or municipal court in 
the county or city in which it is located having jurisdic- 
tion in similar cases. 12 U.S.C. A. § 94, p. 442. The 
Supreme Court of the United States has held that this 
statute is controlling in this type of action and that a 
national bank may be sued only in those state courts 
in the county where the bank is located unless the bank 
has waived its privilege. Mercantile Nat. Bank at Dallas 
v. Langdeau, 371 U. S. 555, 83 S. Ct. 520, 9 L. Ed. 2d 523. 
See, also, Michigan Nat. Bank v. Hills, 372 U. S. 591, 83 
S. Ct. 914, 9 L. Ed. 2d 961; Hills v. Burnett, ante p. 871, 
125 N. W. 2d 66. 

The evidence shows that the Michigan National Bank 
is established and located in Lansing, Ingham County, 
Michigan. Therefore, in this action the bank is privi- 
leged from suit in the district court for Lancaster County, 
Nebraska, unless it has waived its privilege. 

The loan which the bank made to the plaintiffs was 
evidenced by a promissory note and a contract of con- 
ditional sale for the purchase of a house trailer. The 
loan represented the unpaid balance of the contract for 
the purchase of the trailer. After the note and contract 
had been executed, they were endorsed and assigned to 
the bank. 

The contract contained a provision which recited that 
all matters relating to the execution, interpretation, 
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validity, and performance of the contract should be gov- 
erned by the laws of the state of the residence of the 
buyer which was shown to be Nebraska. The plaintiffs 
contend that this provision in the contract is a waiver 
of the privilege of the bank from suit in Lancaster Coun- 
ty, Nebraska. We hold to the contrary. Hills v. Burnett, 
supra. 

The judgment of the district court is reversed and 
the cause remanded with directions to dismiss the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


RICHARD BIERMAN ET AL., APPELLEES, v. ANNE CAMPBELL, 


APPELLANT. 
124 N. W. 2d 918 


Filed November 22, 1963. No. 35470. 


1. Schools and School Districts. The waiver of the requirement of 
subsection (4) of section 79-486, R. S. Supp., 1961, requiring the 
county superintendent to dissolve a school district which for five 
consecutive years contracts for the instruction of its pupils, 
restricts the right of the county superintendent to dissolve the 
school district during the school year covered by the waiver. 

The waiver, having been granted for the sixth year, 
has exactly the same effect as if the sixth year were the fifth 
year of the contract instruction. 

8. Schools and School Districts: Injunction. Injunctive relief will 

not, in the absence of an abuse of discretion, issue to control the 

acts of school boards and county superintendents within the 
limits of the powers conferred on them. 

: Unlawful acts or acts beyond the scope of the 
powers of such officers may be enjoined where there is no other 
adequate remedy available on the complaint of one whose prop- 
erty rights will be irreparably injured thereby. 


Appeal from the district court for Madison County: 
GEoRGE W. Dirtrick, Judge. Affirmed. 


McFadden & Kirby, for appellant. 
Bernard Ptak, for appellees. 
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Heard before WuirteE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and Brower, JJ. 


SPENCER, J. 

This is an appeal from an order of the district court 
ior Madison County enjoining the dissolution of School 
District No. 14 of Madison County and its attachment 
tc School District No. 5 of Madison County. The action 
was brought by Richard Bierman and School District 
No. 14 of Madison County, Nebraska, who will herein- 
after be designated either as plaintiffs or as school dis- 
trict No. 14. The defendant, Anne Campbell, county 
superintendent of schools of Madison County, who will 
hereinafter be referred to as county superintendent, per- 
fected the appeal to this court. 

For the school year 1962-1963, and for the 5 preceding 
years, school district No. 14 contracted with school dis- 
trict No. 5 for the education and instruction of pupils 
of school district No. 14. 

Subsection (4) of section 79-486, R. S. Supp., 1961, 
provides in part as follows: “All the contracts, referred 
to in subsections (1), (2), and (3) of this section, shall be 
in writing and copies of all such contracts must be filed 
in the office of the county superintendent on or before 
August 15 of each year. The form of such contracts 
shall be prescribed by the Commissioner of Education. 
School districts, thus providing instruction for their 
children in neighboring districts, shall be considered as 
maintaining a school as required by law. * * * Provided, 
that the county superintendent shall dissolve and at- 
tach to a neighboring district or districts any school 
district which, for five consecutive years contracts for 
the instruction of its pupils, except that in instances 
where such dissolution shall create extreme hardships 
on the pupils or the district affected, the State Board of 
Education may, on application by the school board of 
the district and the recommendation of the county super- 
intendent of the county in which the district is located, 
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annually waive the requirements of this subsection; 
* * * 9? 

Pursuant to subsection (4) of section 79-486, R. S. 
Supp., 1961, the State Board of Education, on applica- 
tion of the school board of school district No. 14 and 
the recommendation of the county superintendent, 
waived in writing the requirements for the school year 
1962-1963. 

On November 30, 1962, the county superintendent 
caused notice to be given to all the legal voters of school 
district No. 14 of a hearing to be held December 22, 
1962, the purpose and intent of which was the dissolu- 
tion of school district No. 14 and its attachment to school 
district No. 5. 

On December 19, 1962, petitions filed by 79 percent 
of the legal voters of School District No. 31 of Madison 
County, Nebraska, and 78 percent of the legal voters of 
school district No. 14, were submitted to the county 
committee for school district reorganization of Madisou 
County pursuant to section 79-402, R. S. Supp., 1961. 
These petitions called for a change of the boundaries of 
school district No. 31 so as to annex and include in 
school district No. 31 the area of school district No. 14. 

On December 21, 1962, on petition of the plaintiffs, 
the county superintendent was enjoined from holding 
the hearing scheduled for December 22, 1962. 

On January 4, 1963, the county superintendent caused 
another notice to be given to the legal voters of school 
district No. 14 of a hearing to be held January 26, 1963, 
the purpose and intent of which hearing was the disso- 
lution of school district No. 14 and its attachment to 
school district No. 5. 

A supplemental petition for an injunction was filed 
by school district No. 14 on January 22, 1963. The county 
superintendent filed an answer the same day. Hearing 
was had January 22, 1963, on a written stipulation of 
facts. The court found for the plaintiffs and entered a 
decree permanently enjoining Anne Campbell, county 
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superintendent of schools, and her successors in office, 
from proceeding according to the provisions of section 
79-486, R. S. Supp., 1961, until and unless it was finally 
determined that the petitions referred to in the stipula- 
tion of facts executed by the purported legal voters of 
school district No. 14 and school district No. 31 do not 
as a matter of fact constitute at least 55 percent of the 
legal voters of each district. 

The issue actually tried was whether or not the county 
superintendent could be enjoined from dissolving school 
district No. 14 according to the provisions of subsection 
(4) of section 79-486, R. S. Supp., 1961, after the State 
Board of Education, on application of school, district 
No. 14 and the recommendation of the county super- 
intendent, waived the requirements for the school year 
1962-1963, until such time as the taxpayers of said school 
district had been given an opportunity to exhaust their 
rights under section 79-402, R. S. Supp., 1961. 

Section 79-402, R. S. Supp., 1961, provides for the 
change of boundaries of any district upon petitions 
signed by 55 percent of the legal voters of each district 
affected. The stipulation of facts states that 79 percent 
of the legal voters of school district No. 31 and 78 per- 
cent of the legal voters of school district No. 14 signed 
the petitions, so for the purpose of this discussion the 
petitions must be considered as in full compliance with 
the statute. 

Under section 79-402, R. S. Supp., 1961, the county 
committee for school district reorganization is required 
to submit the proposal embraced in the petitions within 
40 days to the state committee for school district reor- 
ganization for review. The state committee must, with- 
in 40 days, review the proposal and return it with any 
recommendations deemed advisable to the county com- 
mittee. The county committee is then required to con- 
duct a proper hearing at which the recommendations 
of the state committee are presented to the legal voters 
in attendance. Thereafter, the county superintendent 
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shall then hold a hearing to determine the validity and 
sufficiency of the petitions, and, if found sufficient, the 
county superintendent is required to proceed to effect 
the changes in the district boundary lines as set forth in 
the petitions. 

The waiver of the requirement of subsection (4) of 
section 79-486, R. S. Supp., 1961, is not made by the 
county superintendent but by the State Board of Edu- 
cation. The State Board of Education acts on the appli- 
cation of the school district and the recommendation of 
the county superintendent. This waiver, when once 
granted, restricts the right of the county superintendent 
to dissolve the school district under subsection (4) of 
section 79-486, R. S. Supp., 1961, during the school year 
covered by the waiver. 

The county superintendent argues that the powers and 
duties of the county superintendent conferred by sub- 
section (4) of section 79-486, R. S. Supp., 1961, insofar 
as it applies to this case, are mandatory and dependent 
upon a situation where the district has contracted at 
least 5 years for the education of its pupils. We have 
no quarrel with this statement if a waiver is not in- 
volved. However, the waiver, having been granted for 
the 1962-1963 school year, had exactly the same effect 
as if the 1962-1963 school year were the fifth rather than 
the sixth consecutive year of contract instruction. The 
county superintendent could not have taken action in 
the fifth year. The waiver having been granted for the 
school year of 1962-1963, the county superintendent had 
no right to dissolve the district under subsection (4) 
of section 79-486, R. S. Supp., 1961, during the year 
covered by the waiver. 

Defendant argues that the act of a county super- 
intendent in dissolving a school district is legislative in 
character and not subject to injunctive relief. The ob- 
vious answer is that whatever authority a county super- 
intendent may have must be exercised strictly within 
the terms and conditions of the law. The Legislature 
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cannot delegate legislative authority to an individual. 
It can prescribe the terms and conditions which may 
bring into operation a dissolution or consolidation of 
school districts. This is the legislative act. It then can 
authorize the county superintendent to determine if the 
facts exist which call the law into operation. See, Rowe 
v. Ray, 120 Neb. 118, 231 N. W. 689, 70 A. L. R. 1056; 
Lindgren v. School Dist. of Bridgeport, 170 Neb. 279, 
102 N. W. 2d 599. 

It is true that injunctive relief will not, in the absence 
cf an abuse of discretion, issue to control the acts of 
school boards and county superintendents within the 
limits of the powers conferred on them. However, un- 
lawful acts or acts beyond the scope of the powers of 
such officers may be enjoined where there is no other 
adequate remedy available, on the complaint of one 
whose property rights will be irreparably injured 
thereby. 

Here, the waiver having been granted for the school 
year 1962-1963, there was no authority for the county 
superintendent to proceed under section 79-486, R. S. 
Supp., 1961. Consequently, she was attempting to ex- 
ercise authority she did not possess to deprive the vast 
majority of the voters of school district No. 14 of their 
legal right to proceed under section 79-402, R. S. Supp., 
1961. Plaintiffs were entitled to injunctive relief. 

The judgment of the trial court in enjoining the county 
superintendent from proceeding under section 79-486, 
R. S. Supp., 1961, is correct and should be and hereby 
is affirmed. 

AFFIRMED. 
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In RE Estate oF RayMon A. OGIER, DECEASED. 
J. M. WHITE, EXECUTOR OF THE LAST WILL AND TESTAMENT 
or Raymon A. OGIER, DECEASED, APPELLEE, v. Ray E. 
OGIER AND JOANNE K. OGIER, MINORS, BY JAMES E,. 


SCHNEIDER, GUARDIAN AD LITEM, ET AL., APPELLANTS. 
125 N. W. 2d 68 


Filed November 22, 1968. No. 35471. 


1. Joint Tenancy. A joint tenancy may be created in real estate 
and in any kind of personal property that may be held in 
severalty. 

In order to create a joint tenancy the purpose must 
be clearly expressed, otherwise the tenancy will be held to be 
in common, 

8. Joint Tenancy: Tenancy in Common. Joint tenancies are not 
favored in the law, and if not expressly created by statute, 
contract, conveyance, grant, or devise, the law presumes the 
existence of a tenancy in common in jointly owned property. 

4. Joint Tenancy. A joint tenancy in personal property may be 
created by oral agreement if it is established by a preponder- 
ance of the evidence the quality of which is clear, satisfactory, 
and convincing in character. 

A joint tenancy is destroyed by any act of one joint 

tenant which is inconsistent with joint tenancy and such an act 

has the effect of destroying the right of survivorship incidental 
to it. 


Where there is a joint tenancy created in a bank 
account and one joint tenant withdraws the whole or a part 
thereof, with or without the consent of the other joint tenant, 
and the character of the funds withdrawn is thus changed, 
there has been a severance of the joint tenancy as to the funds 
withdrawn and an extinguishment of the right of survivorship 
as to such funds. 

The holding in the case of Crowell v. Milligan, 157 
Neb. 127, 59 N. W. 2d 346, to the effect that a withdrawal of 
funds from a joint tenancy account does not divest the right of 
survivorship as to such funds is overruled whether the joint 
tenancy is created by statute, contract, conveyance, grant, or 
devise. 

8. Joint Tenancy: Tenancy in Common. When the evidence is in- 
sufficient to create a joint tenancy in jointly owned property, the 
presumption is that it is held as a tenancy in common. 

9. Costs. The provisions of section 25-308, R. R. S. 1943, pro- 
viding that the guardian or next friend is liable for costs of an 
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action brought by him, has no application to a case brought by 
another against minors or incompetents he has been appointed 
to defend. 

. The fee of a guardian ad litem for services rendered 
should be fixed by the court in which such services were ren- 
dered and taxed as costs in such action or proceeding. 


The circumstances of each case are to be considered 
in determining to whom the fees of a guardian ad litem are to 
be taxed or from what source they are to be paid. 

In determining the value of services rendered by a 
guardian ad litem the court will consider the nature of the liti- 
gation, the amount involved, the result of the suit, the length 
of time spent on the case, the care and diligence exhibited, and 
the character and standing of the guardian ad litem as a lawyer. 


10. 


11. 


12. 


Appeal from the district court for Lincoln County: 
CLaRENCE 8. BECK, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


James E. Schneider, for appellants. 


Maupin, Dent, Kay & Satterfield, Clinton J. Gatz, and 
Donald E. Girard, for appellee. 


Heard before WuiTE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BoSLAUGH, and Brower, JJ. 


CaRTER, J. 


This is an action under the Declaratory Judgments 
Act to determine the ownership of certain personal prop- 
erty listed in the executor’s inventory in the estate of 
Raymon A. Ogier, deceased. The trial court found for 
the executor and the guardian ad litem of Ray E. Ogier 
and Joanne K. Ogier, minor defendants, has appealed. 

Raymon A. Ogier died testate on April 25, 1960. He 
left surviving his widow, Irene Ogier, and two adopted 
children, Ray E. Ogier and Joanne K. Ogier, twins of the 
age of 16 years. By the terms of the will of the deceased, 
Irene Ogier was the legatee and devisee of personal and 
real property inventoried at approximately $175,000 
about which there appears to be no dispute. The testa- 
tor also conveyed certain described business properties 
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and all interest in two partnerships known as Ogier’s 
of Wallace and Ogier’s of Stratton in trust for the bene- 
fit of Irene Ogier during her lifetime, with the power 
of appointment, the remainder otherwise to become a 
part of the corpus of trusts set up for Ray E. Ogier and 
Joanne K. Ogier. The residue of the estate was set up 
in the form of trusts with Ray E. Ogier and Joanne K. 
Ogier as the beneficiaries. The issues in this case are 
whether or not certain securities hereafter described 
were held in joint tenancy with Irene Ogier and became 
her property as survivor, or whether or not they, or 
some part of them, are a part of the residue of the estate 
and therefore a part of the corpus of the trusts estab- 
lished for the benefit of Ray E. Ogier and Joanne K. 
Ogier. Specific legacies were given to Margaret White, 
a cousin of the deceased, and her husband, J. M. White. 
The latter was the assistant manager of Ogier’s of North 
Platte and a faithful employee of the deceased and his 
business enterprises. J. M. White was the named execu- 
tor in the will of the deceased and the designated trustee 
of the trusts established by the will with full and com- 
plete discretion in their handling. 

The deceased was an equal partner with Irene Ogier 
in businesses designated as Ogier’s of Wallace, and 
Ogier’s of Stratton. The deceased and Irene Ogier each 
owned a 26 percent interest in the partnership designated 
as Ogier’s of North Platte. Other interests were owned 
by the trustees of trusts in favor of Ray E. Ogier and 
Joanne K. Ogier established by the will of Nicholas E. 
Ogier, the father of the deceased. Margaret White and 
J. M. White were also partners to the extent of 4 per- 
cent each. The deceased and Irene Ogier each owned 
a 30 percent interest in Ogier’s of McCook. The record 
does not reveal the owners of the interest in Ogier’s of 
McCook other than that of the deceased and Irene Ogier. 

The personal property involved in this litigation con- 
sists of municipal bonds of the face value of $91,000, 
General Motors Acceptance Corporation notes of the 
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face value of $275,000, and United States government 
bonds of the face value of $25,000. 

The will was admitted to probate and J. M. White 
was appointed the executor of the estate. The executor 
proceeded immediately to inventory the assets of the 
estate. The executor’s original inventory was filed in 
the county court of Lincoln County on December 12, 
1960. The municipal bonds were listed as the property 
of the deceased. The government bonds and General 
Motors Acceptance Corporation notes were not listed, 
they evidently being included in the provision of the 
inventory stating that property held in joint tenancy 
with Irene Ogier was not included. The executor asked 
and was granted leave to amend his inventory by show- 
ing that the City of Cambridge bonds in the amount of 
$5,000 were the property of Irene Ogier and erroneously 
included, and that a bank account in the McDonald State 
Bank in the amount of $2,050.96 shown as belonging to 
the deceased was in fact a joint tenancy account with 
Irene Ogier and should not have been listed as an asset 
of the estate. 

On or about November 23, 1960, the executor filed an 
inventory of assets in which he stated that from an ex- 
amination of books and records he had determined that 
the listed property was owned by the deceased and 
Irene Ogier in joint tenancy at the time of the death of 
the deceased. Among the assets so listed as being held 
in joint tenancy at the time of the death of the deceased 
are $200,000 of General Motors Acceptance Corporation 
notes, $5,000 of Mutual Building and Loan Association 
certificates, government bonds in the amount of $32,100 
which includes the $25,000 in bonds here in dispute, and 
$37,290.57 in bank accounts. The appellee asserts in his 
brief that the $75,000 in notes over and above the $200,- 
.000 of General Motors Acceptance Corporation notes 
were in fact joint tenancy notes owned by the deceased 
and Irene Ogier. 

On August 22, 1962, the executor filed his petition for 


VoL. 175] SEPTEMBER TERM, 1963 887 
White v. Ogier 


the final settlement of his account in the county court of 
Lincoln County. On the same day the executor filed a 
petition in the county court of Lincoln County for a 
declaration and determination of ownership of the prop- 
erty in question in this appeal. Ray E. Ogier and Joanne 
K. Ogier, minors, and James E. Schneider, guardian ad 
litem, were made defendants in this action. On Sep- 
tember 10, 1962, James E. Schneider, the guardian ad 
litem of Ray E. Ogier and Joanne K. Ogier, filed his ob- 
jection denying the allegations of the petition asserting 
that the questioned property was held in joint tenancy 
and demanding that the executor account for the prop- 
erty described in his petition. The county court, after 
a hearing, held for the executor and the guardian ad 
litem appealed to the district court. 

In the district court the parties stipulated that the 
case be tired on the pleadings made up in the county 
court. It was also stipulated that the evidence taken 
in the county court could be used as evidence in the dis- 
trict court, subject to the objection of the guardian ad 
litem that the evidence of Irene Ogier was incompetent 
under the dead man’s statute, section 25-1202, R. R. S. 
1943, and subject to objection as to any and all conclu- 
sions and opinions of the witnesses contained in the 
evidence taken in the county court. It was further 
stipulated that the witnesses testifying in the county 
court could be further examined in the district court 
and that additional evidence might be adduced by either 
party in the district court. The evidence taken in the 
county court was offered in evidence in the district court 
and additional evidence was adduced in that court. The 
trial court found for the executor and against the guard- 
ian ad litem. The latter has appealed to this court. 

The guardian ad litem insists that Irene Ogier is an 
incompetent witness under the dead man’s statute, sec- 
tion 25-1202, R. R. S. 1943. An examination of her evi- 
dence, in the light of the conclusion that we have reached, 
reveals that it does not tend to support a finding that 
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a joint tenancy was created. Her evidence was just as 
consistent with the establishment of a tenancy in com- 
mon, if not more so, as with a joint tenancy. We do not 
deem it necessary, therefore, to pass upon or discuss 
her competency as a witness. 

The executor asserts that the $275,000 in General Mo- 
tors Acceptance Corporation notes were held in joint 
tenancy by the deceased and Irene Ogier. The situation 
as to $200,000 of the notes is identical, while as to the 
remaining $75,000 in notes the situation is somewhat 
different. We shall deal with them in the above order. 

The evidence shows that deceased and Irene Ogier 
each had a 50 percent interest in the partnerships desig- 
nated as Ogier’s of Wallace and Ogier’s of Stratton. They 
each had lesser but equal interests in Ogier’s of North 
Platte and Ogier’s of McCook. Distributions of profits 
from these partnerships were ordinarily made by a single 
check to the deceased for the profits distributed to de- 
ceased and Irene Ogier. These checks were deposited in 
bank accounts carried in North Platte and McCook. 
The account in the McDonald State Bank, North Platte, 
Nebraska, was in the name of Mr. or Mrs. Ray Ogier 
and was a joint tenancy account payable to either or the 
survivor. The account in the First National Bank of 
McCook, Nebraska, was an account in the name of Ray 
Ogier with a joint tenancy agreement attached, signed 
by the deceased and Irene Ogier. The account in The 
McCook National Bank, McCook, Nebraska, was also an 
account in the name of the deceased with a joint tenancy 
agreement attached, signed by the deceased and Irene 
Ogier. The account in the First National Bank, North 
' Platte, Nebraska, appears to be a joint tenancy account 
carried in the name of Ray Ogier or Irene Ogier. Some 
of the checks written on these accounts in payment for 
notes of the General Motors Acceptance Corporation ap- 
pear to have been written before the joint tenancies 
were created. We do not deem this of significance in 
the disposition of the case for the reason that all of such 
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notes were renewed, endorsed, controlled, and possessed 
in the same manner and under the same conditions as 
those purchased from the joint tenancy bank accounts. 

The evidence shows the deceased as a dealer in motor 
vehicles was eligible to purchase short time notes from 
the General Motors Acceptance Corporation. On April 
11, 1951, the deceased first purchased notes of the cor- 
poration in the amount of $40,000. He paid for them 
with three checks signed by himself, drawn on bank ac- 
counts held in joint tenancy by himself and Irene Ogier. 
The notes issued by the corporation were made payable 
to bearer and contained no evidence of ownership or 
special interest in any person. Upon the receipt of the 
notes, deceased caused the following unsigned endorse- 
ment to be typed on them: “Pay to the order of Ray 
or Irene Ogier.” When the notes became due, deceased 
caused a further endorsement to be placed on them, 
making the notes payable to the order of General Motors 
Acceptance Corporation, which endorsements were signed 
by Ray Ogier. 

The handling of the General Motors Acceptance Cor- 
poration notes is described in the evidence substantially 
as follows: On March 20, 1951, the deceased inquired 
of General Motors Acceptance Corporation about invest- 
ing in the notes of the corporation. On March 23, 1951, 
the corporation advised the deceased of the method of 
handling. On April 11, 1951, deceased purchased $40,000 
of the corporation notes with three checks signed by 
Ray Ogier as follows: A check for $14,000 drawn on 
the McCook National Bank, a check for $18,000 drawn 
on the First National Bank of North Platte, and a check 
for $8,000 drawn on the First National Bank of McCook. 
On receipt of the checks the corporation issued its notes . 
in the amount of $40,000 payable to bearer and issued 
its check for interest for the term of the notes at 214 
percent per annum. Upon receipt of the notes deceased 
endorsed them as hereinbefore stated and placed them 
in a locked box in the safe of Ogier’s of North Platte. 
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The interest was deposited in the joint tenancy account 
in the McCook National Bank. 

Shortly before the notes became due they were en- 
dorsed by deceased to the order of General Motors Ac- 
ceptance Corporation and returned for renewal. Addi- 
tional funds were enclosed from time to time for the 
purchase of additional notes. No notes were ever paid. 
The deceased requested and obtained renewal of old 
notes and invested in new ones until they totalled the 
sum of $145,000, all of which were purchased from the 
joint tenancy accounts in the First National Bank of 
McCook, the McCook National Bank, and the First Na- 
tional Bank of North Platte. 

The evidence shows that the partnerships in McCook 
and North Platte, in which deceased and Irene Ogier 
were partners, purchased notes of General Motors Ac- 
ceptance Corporation in the amount of $130,000, which 
were distributed to deceased and Irene Ogier as profits 
in lieu of money. They were purchased and handled 
the same way as all other notes of the corporation. They 
were made payable to bearer and were found in the 
“Green Box’ in the safe of Ogier’s of North Platte. 
Notes in the amount of $75,000 were found in the “Green 
Box” in an envelope marked “Irene.” These notes were 
first inventoried as property of Irene Ogier but after 
further examination of the records they were found 
by the executor to have the same ownership status as 
the remainder of the notes. 

The deceased retained the general control and custody 
of these bearer notes. When deceased was absent or 
ill, Irene Ogier had the keys to his desk and the boxes 
in the safe. She on occasion entered the box and on 
occasion had typed the endorsement on new notes at 
the direction of the deceased. J. M. White also placed 
the typewritten unsigned endorsements on newly re- 
ceived notes and placed them in the safe of Ogier’s of 
North Platte. The evidence is clear that deceased con- 
trolled the handling of the notes, although White and 
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Irene Ogier did participate in their handling at his di- 
rection during his absence or illness. It is on these facts 
that the executor urges that the $275,000 of General 
Motors Acceptance Corporation notes were held in joint 
tenancy by Raymon and Irene Ogier at the time of the 
death of Raymon A. Ogier. 

We point out that there is nothing in writing on 
the notes, or in any instrument pertaining to them, that 
in any manner refers to a joint tenancy or a right of sur- 
vivorship. The unsigned endorsement, “Pay to the order 
of Ray or Irene Ogier,” placed on the back of the notes 
by the deceased is evidence that Irene Ogier has some 
interest in them, but it is not sufficient to show a joint 
tenancy or a contractual right of survivorship. J. M. 
White testified that the purpose of the endorsement as 
told to him by the deceased was two-fold: First, to make 
it more difficult for a thief or wrongdoer to negotiate 
these bearer notes, and second, to indicate that they be- 
longed to both the deceased and Irene Ogier. 

This court has recognized common-law joint tenancies 
and the right to provide for survivorship in a tenancy in 
common by contract. Such estates may be created in 
real estate and in any kind of personal property that 
may be held in severalty. It is fundamental that in 
order to create a joint tenancy the purpose must be 
clearly expressed, otherwise the tenancy will be held 
to be in common. Joint tenancies are not favored in 
the law, and if not expressly created by statute, contract, 
conveyance, grant, or devise, the law presumes the ex- 
istence of a tenancy in common. A joint tenancy in per- 
sonal property may be created by oral agreement if it is 
established by a preponderance of the evidence, the 
quality of which is clear, satisfactory, and convincing 
in character. As we have indicated, there is no such 
evidence contained in the record before us. The fore- 
going principles of law have been announced by this 
court in numerous cases, to wit: Sanderson v. Everson, 
93 Neb. 606, 141 N. W. 1025; In re Estate of Vance, 149 
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Neb. 220, 30 N. W. 2d 677; Buford v. Dahlke, 158 Neb. 
39, 62 N. W. 2d 252; Whiteside v. Whiteside, 159 Neb. 
362, 67 N. W. 2d 141. 

. It is fundamental that an existing estate in joint ten- 
ancy can be destroyed by an act of one joint tenant 
which is inconsistent with joint tenancy and such an act 
has the effect of destroying the right of survivorship in- 
cidental to it. The creation, as well as the continued 
existence, of an estate in joint tenancy under the com- 
mon law, which is recognized in this state, subject to 
the right of the Legislature to modify the common-law 
rule which it has done by section 76-118, R. R. S. 1943, 
requires a unity of possession, a unity of interest, a unity 
of time, and a unity of title in all holding an interest in 
such estate. Any act of a joint tenant which destroys 
any one or more of its necessarily coexistent unities 
operates as a severance of the joint tenancy and extin- 
guishes the right of survivorship. Stuehm v. Mikulski, 
139 Neb. 374, 297 N. W. 595, 187 A. L. R. 327; Anson v. 
Murphy, 149 Neb. 716, 32 N. W. 2d 271; Buford v. Dahlke, 
supra; Whiteside v. Whiteside, supra; DeForge v. Patrick, 
162 Neb. 568, 76 N. W. 2d 733. 

It is also the rule of this state that when there is a 
joint tenancy created in a bank account and one joint 
tenant withdraws the whole or any part thereof, and the 
character of the fund is thus changed, as to the funds 
withdrawn there has been a severance of the joint ten- 
ancy and the extinguishment of the right of survivor- 
ship. Whiteside v. Whiteside, supra; Buford v. Dahlke, 
supra; DeForge v. Patrick, supra. 

The executor contends, however, that where one joint 
tenant withdraws funds held in a bank in joint tenancy, 
the joint interest of the depositors follows the funds 
withdrawn by either and negatives the idea that such 
withdrawals were severed from the joint tenancy for his 
own use and that other joint tenants may trace and be 
awarded that which has retained the joint ownership 
character. The executor relies on Crowell v. Milligan, 
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157 Neb. 127, 59 N. W. 2d 346, and cases therein cited, 
which so hold. In Rose v. Hooper, ante p. 645, 122 N. 
W. 2d 753, the case of Crowell v. Milligan, supra, was 
expressly overruled on the point in support of which it 
was cited in this case. This court in Rose v. Hooper, 
supra, said: “Our decision in this case does not agree 
with the citations of law herein quoted from Crowell 
v. Milligan, supra, if they were meant to apply to joint 
certificates in building and loan associations or joint 
bank accounts. Therefore, the case of Crowell v. Milli- 
gan, supra, insofar as it conflicts with this opinion, is 
hereby overruled.” We go further and hold that it is 
wrong in principle and should not be applied to any 
joint tenancy created by statute, contract, conveyance, 
grant, or devise. 

For the foregoing reasons we hold that the with- 
drawal of the joint tenancy funds by the deceased for the 
purchase of bearer notes of the General Motors Accept- 
ance Corporation amounts to a severance of the joint 
tenancy as to the funds withdrawn and the consequent 
extinguishment of the right of survivorship in the notes 
purchased therewith. 

The executor put in issue the ownership of school 
district, city, and village bonds in the amount of $91,000. 
We exclude from this discussion bonds of the City of 
Cambridge in the amount:of $5,000 which we will dis- 
cuss separately. The remaining $86,000 in municipal 
bonds were purchased by the deceased from joint ten- 
ancy funds in the same manner as the General Motors 
Acceptance Corporation notes. They were all bearer 
bonds. On the death of the deceased the bonds were 
found in a small box in the safe of Ogier’s of North 
Platte. The safe was in the office of the deceased. The 
deceased, Irene Ogier, J. M. White, and a bookkeeper 
knew the combination to the safe. The small box had 
a lock and key. The key was kept in the desk drawer 
of the deceased, which was usually locked. White testi- 
fied that deceased told him he was buying the bonds as 
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an investment “for my wife and myself.” There is no 
writing of any kind indicating any intent that the bonds 
were to be held in joint tenancy. There is not, in fact, 
any oral evidence indicating any intent to create such 
an estate in these bonds. The executor relies, as he did 
in the case of the General Motors Acceptance Corporation 
notes, on the source of the funds used to purchase the 
bonds and the circumstances surrounding their posses- 
sion and custody as establishing the joint tenancy. Their 
status is subject to the rules applied to the General 
Motors Acceptance Corporation notes and lead to the 
same result. The money withdrawn from the joint ten- 
ancy bank accounts and used for the purchase of the fore- 
going municipal bonds was thereby severed from the 
joint tenancy. The bonds were not held in joint terancy 
and the right of survivorship incidental to the joint ten- 
ancy bank accounts was estinguished when the purchase 
money for the bonds was severed from the joint ten- 
ancy accounts. 

As to the City of Cambridge bonds in the amount of 
$5,000, the evidence shows that Irene Ogier had a per- 
sonal account in the First National Bank of North Platte. 
On June 20, 1958, she issued her personal check in the 
amount of $5,009.93 to the Wachob-Bender Corporation 
in payment for the City of Cambridge bonds. On June 
24, 1958, the check was charged to her personal account 
in the First National Bank of North Platte. The evidence 
clearly shows that Irene Ogier was at all times the 
owner of the Cambridge bonds and that they should 
not have been listed as an asset of the estate of Raymon 
A. Ogier. 

The ownership of five United States government 
bearer bonds, each in the amount of $5,000, is also in- 
volved in this appeal. On the death of the deceased, 
three of the bonds were found in a safety deposit box in 
the First National Bank, North Platte, Nebraska. The 
safety deposit box lease in which they were found 
showed Ray Ogier as renter and Irene Ogier and J. M. 
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White as co-renters. They were in an envelope in the 
safety deposit box. On the outside of the envelope 
were the words “Ray Ogier.” It was stipulated that 
Irene Ogier never signed to enter this safety deposit 
box or that she ever did enter it. These three bonds 
were paid for by a check for $14,963.95 signed by Ray 
Ogier and paid from an account in the First National 
Bank, North Platte, Nebraska, designated “Mr. or Mrs. 
Ray Ogier (Irene). The signature card for this ac- 
count shows a joint tenancy agreement. In other words, 
these three bonds were purchased with joint tenancy 
funds. 

The other two government bonds were found in a 
safety deposit box in the First National Bank, McCook, 
Nebraska. The rental agreement for this safety deposit 
box was signed by Irene Ogier and Ray Ogier. These 
two bonds were in an envelope marked “Ray and Irene 
Ogier.” It was stipulated that Irene Ogier never signed 
to enter or ever did enter the deposit box in the First 
National Bank of McCook. The bonds were paid for 
by a check in the amount of $9,985.85 signed by Ray 
Ogier, drawn on the McCook National Bank. The check 
was paid from an account designated ‘Ray Ogier, Per- 
sonal.” Attached to the signature card for this account 
is a joint tenancy agreement signed by Ray Ogier and 
Irene Ogier. The evidence shows, therefore, that these 
two bonds were paid from joint tenancy funds. 

There is no evidence, oral or written, indicating the 
existence of a joint tenancy ownership of these govern- 
ment bonds payable to bearer. As in the cases of the 
General Motors Acceptance Corporation notes and the 
municipal bonds, the executor relies upon the fact that 
the bonds were purchased with money from joint tenancy 
accounts and the circumstances surrounding their posses- 
sion and control after their purchase. The same rules 
apply to these bonds as was hereinbefore applied to the 
General Motors Acceptance Corporation notes and the 
municipal bonds involved in this litigation. The govern- 
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ment bonds were not held in joint tenancy and a right of 
survivorship does not exist. 

We think the evidence shows that the General Motors 
Acceptance Corporation notes in the amount of $275,000, 
the municipal bonds in the amount of $86,000, and the 
United States government bonds in the amount of $25,- 
000 were owned by Irene Ogier and Raymon A. Ogier 
at the time of the latter’s death as tenants in common. 
This means that Irene Ogier is entitled to $193,000 there- 
of as her one-half of the common property and that the 
remaining $193,000 is a part of the residue of the estate 
of Raymon A. Ogier, deceased, which, under the terms 
of the will, becomes a part of the corpus of the trusts 
set up therein for the benefit of the minor children, Ray 
E. Ogier and Joanne K. Ogier. We hold, also, that the 
City of Cambridge bonds in the amount of $5,000 are the 
property of Irene Ogier and no part of the assets of the 
estate of Raymon A. Ogier, deceased. 

Complaint is here made of the action of the trial court 
in assessing the costs of the action in the district court 
to the guardian ad litem. The executor relies in part 
on section 25-308, R. R. S. 1943, which provides: “The 
guardian or the next friend is liable for the costs of the 
action brought by him, and, when he is insolvent, the 
court may require security for them. Either may be a 
witness in an action brought by him.” This section of 
the statutes has no application in the instant case. The 
present action was brought by the executor, not the 
guardian ad litem. The guardian ad litem as well as the 
rninor children he was appointed to represent were made 
defendants in the action. The resulting costs were the 
result of action by the executor and not the guardian 
ad litem. 

In view of the reversal of the judgment of the dis- 
iwict court, we hold that the costs should be taxed against 
J. M. White as executor of the estate of Raymon A. Ogier, 
deceased. The costs of this appeal are likewise taxed to 
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J. M. White, executor of the estate of Raymon A. Ogier, 
deceased. 

The guardian ad litem also complains of the failure 
cf the trial court to allow an attorney’s fee to him for 
services rendered in that court. The judgment of the 
district court provided that the guardian ad litem’s fees 
for services rendered in the county and district courts 
should be first passed upon by the county court of Lin- 
coln County. It further provided that the district court 
retained jurisdiction for the allowance of a guardian 
ad litem’s fee for services rendered in the district court 
if subsequent application be made therefore in the dis- 
trict court. 

The duty of a guardian ad litem toward the minors or 
incompetents he represents is a responsible one which 
has been commented on many times by this court and 
will not be reviewed here. If the action of a guardian 
ad litem is reasonable, and within the duties of a guardian 
ad litem in protecting the best interests of the minors or 
incompetents whom he was appointed to represent, he is 
entitled to reimbursement for expenses and to an allow- 
ance of fees for services rendered. A guardian ad litem 
who acts in good faith in the performance of his duty 
will not ordinarily be hindered by the fear that he will 
be charged with expenses and nonpayment for services 
rendered. The result obtained in this court by the guard- 
ian ad litem in the present case is proof enough of the 
good faith exercised in appealing the case to the district 
court, and then to this court. See, Boden v. Mier, 71 
Neb. 191, 98 N. W. 701; Hunter v. Buchanan, 87 Neb 
277, 127 N. W. 166, 29 L. R. A. N. S. 147, Ann. Cas. 
1912A 1072. 

The basic question posed is, in what court should the 
fees of the guardian ad litem be allowed. The fund out 
of which they are to be paid is of little concern. If 
chargeable to the executor they would be paid from the 
residuary estate which is given to the trusts set up for 
these minor defendants. If charged to the funds recov- 
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ered for the minor defendants, the end result would be 
the same. 

The proper court from which to secure an allowance 
of attorney’s fees for a guardian ad litem is raised by 
‘this appeal. The fees of a guardian ad litem are charge- 
able as costs in cases which involve minors or incom- 
petents in litigation. It would seem, therefore, that the 
fees of a guardian ad litem should be taxed as costs in 
‘the court or courts in which his services were rendered. 
See Wood Realty Co. v. Wood, 132 Neb. 817, 273 N. W. 
493. This has been the practice followed in this court 
from its earliest decisions. The circumstances of each 
case are to be considered in determining to whom the 
fees of a guardian ad litem are to be taxed or from 
what source they are to be paid. A guardian ad litem 
who acts reasonably and in good faith is entitled to be 
paid whether or not he is successful in the litigation. 
-Copple v. Bowlin, 172 Neb. 467, 110 N. W. 2d 117. He 
is entitled to such compensation for such service as the 
court shall deem reasonable. § 7-113, R. R. S. 1943; Wood 
Realty Co. v. Wood, supra; Copple v. Bowlin, supra. 

The district court was in error in referring to the 
county court for its consideration the allowance of a 
guardian ad litem’s fee for services rendered in the dis- 
trict court. The allowance of such a fee is for the 
‘district court and the amount allowed should be taxed as 
‘costs in that court. On January 8, 1963, the guardian 
ad litem filed his application and showing in the district 
court for the allowance of fees, costs, and expenses in 
that court. Costs and other expenses amounting to 
$182.30 were shown. They should and hereby are taxed 
to the executor of the estate. 

The application shows in detail the services rendered 
in the district court, all of which were legal in character. 
The matter of the allowance of the fees of the guardian 
‘ad litem for services rendered in the district court is here 
for review. 

In determining the value of services rendered by an 
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attorney who has been appointed guardian ad litem the 
court will consider the nature of the litigation, the 
amount involved, the result of the suit, the length of time 
spent on the case, the care and diligence exhibited, and 
the character and standing of the attorney. Allen v. 
Tallon, 120 Neb. 611, 234 N. W. 411. The case was an 
intricate one requiring the examination of many records. 
It has been in the courts for more than 14 months. The 
legal questions involved were not simple in any sense 
of the word. The amount involved is $391,000. It was 
time consuming in its preparation and presentation to 
the court. We think a guardian ad litem’s fee of $6,000 
should have been allowed by the district court. The 
guardian ad litem’s fee in the district court is hereby 
fixed at $6,000. 

The guardian ad litem is also entitled to fees for serv- 
ices rendered in this court. The record shows that the 
issues in this case were tried in the county and district 
courts of Lincoln County, both of which resulted in ad- 
verse judgments to the guardian ad litem’s contentions. 
The guardian ad litem perfected his appeal to this court. 
‘The case was comprehensively briefed and argued in 
this court. The result was a recovery of $193,000 for 
the two minor children whom he represented. After a 
consideration of all the facts before this court, we allow 
the guardian ad litem a fee of $4,000 for services ren- 
‘dered in this court. 

The judgment of the trial court finding Irene Ogier 
-to be the sole owner of the City of Cambridge bonds in 
the amount of $5,000 is affirmed. The judgment of the 
trial court holding the General Motors Acceptance Cor- 
poration notes in the amount of $275,000, the municipal 
bonds in the amount of $86,000, and the United States 
government bonds in the amount of $25,000 to be the 
sole property of Irene Ogier is reversed and the cause 
remanded with directions to enter a judgment holding 
such notes and bonds to have been owned by Irene 
Ogier and the deceased as tenants in common at the time 
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of the latter’s death. The guardian ad litem is awarded 
a fee of $6,000 for services rendered in the district court 
and a further sum of $4,000 for services rendered in 
this court, payable by the executor from the residue 
of the estate of Raymon A. Ogier, deceased. Expenses 
of the guardian ad litem in the district court of $182.30 
are taxed to the executor of the estate. The costs of this 
appeal are likewise taxed to the executor of the estate. 
AFFIRMED IN PART, AND IN PART REVERSED 


a AND REMANDED WITH DIRECTIONS. 


Epp STEEL, APPELLEE AND CROSS-APPELLANT, V. EMMANUEL 


NORDIN, APPELLANT AND CROSS-APPELLEE. 
124 N. W. 2d 921 


Filed November 22, 1963. No. 35476. 


1. Negligence: Trial. The question of the existence of negligence 
or contributory negligence is for a jury where different minds 
may reasonably draw different conclusions from the evidence as 
to the existence of negligence or contributory negligence. 

2. Automobiles: Negligence. When one, being in a place of safety, 
seeing and being aware of the approach of a moving vehicle in 
close proximity to him, suddenly moves from the place of safety 
into the path of such vehicle and is struck, his own conduct 
constitutes contributory negligence more than slight in degree, 
as a matter of law, and precludes recovery. 

Where a person looks but does not see an 
approaching motor vehicle because of unusual conditions or 
circumstances, or sees the approaching vehicle and erroneously 
judges its speed or distance, or for some other reason assumes he 
could safely complete the movement, the question of negli- 
gence and contributory negligence is usually for the jury. 


Appeal from the district court for Lincoln county: 
JouHn H. Kuns, Judge. Reversed and remanded with 
directions. 


Maupin, Dent, Kay & Satterfield, Clinton J. Gatz, and 
Donald E. Girard, for appellant. 


Murphy, Pederson & Piccolo, for appellee. 
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Heard before WuiTeE, C. J., CARTER, MESSMORE, YEAGER, 
SPENCER, BOSLAUGH, and BROWER, JJ. 


YEAGER, J. 

This is an action by Edd Steel, plaintiff and appellee, 
growing out of an accident wherein the plaintiff claims 
to have sustained injuries and damages which he asserts 
were caused by negligence of Emmanuel Nordin, de- 
fendant and appellant. The action was tried to a jury 
and a special verdict was returned in favor of the plain- 
tiff and against the defendant. A judgment was ren- 
dered in favor of the plaintiff and against the defendant 
for $13,163.31 with interest at 6 percent per annum 
from November 15, 1962, and costs, pursuant to indica- 
tions contained in the verdict. From this judgment the 
defendant has appealed and the plaintiff has filed a 
cross-appeal. 

The trial proceeded in due course and at the conclusion 
of the plaintiff’s evidence, the defendant moved for a 
directed verdict. This motion was overruled. The de- 
fendant adduced his evidence and rebuttal evidence was 
adduced by the plaintiff. At the conclusion of all of the 
evidence the defendant moved for a directed verdict in 
his favor. The plaintiff moved for a directed verdict 
in his favor. These motions were overruled. The case 
was then submitted and the results which have been 
mentioned followed. 

After the verdict was returned the defendant filed a 
motion for judgment notwithstanding the verdict and 
with it a motion for new trial. The plaintiff also filed 
a motion for judgment notwithstanding the verdict. 

Afterward a judgment was rendered in favor of plain- 
tiff and against the defendant for $13,163.31, the amount 
mentioned earlier herein. The motions of the parties 
for judgment notwithstanding the verdict and the de- 
fendant’s motion for new trial were overruled. 

The defendant’s motion for judgment notwithstand- 
ing the verdict contains assignments of numerous rea- 
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sons why it should have been sustained, which are re- 
asserted as assignments of error in this court as grounds 
for reversal of the judgment. One of these is that there 
was an insufficiency of evidence to support a submissible 
issue of the liability for the damage claimed by plaintiff 
to a jury. This question presented by assignment of 
error calls for first consideration herein. This is true 
since if the evidence is insufficient prima facie to estab- 
lish liability the other asserted grounds for reversal re- 
quire no consideration in this opinion. 

The action here grew out of an accident which oc- 
curred in Lincoln County, Nebraska, on September 13, 
i957, and was instituted by the filing of the petition 
on August 24, 1960. The allegations of negligence, brief- 
ly stated, are that at about 11:30 p.m. on September 13, 
1957, the defendant carelessly and negligently, suddenly, 
without warning, and while failing to have his car under 
proper control and while failing to keep a proper look- 
out for plaintiff, who was standing behind the car, as 
he knew, backed his Ford car with great force and vio- 
lence into and against the plaintiff in such manner that 
the rear bumper of defendant’s car crushed and broke 
both of plaintiff’s legs and thus proximately caused in- 
juries, disabilities, and damages to the plaintiff. The 
claimed character of the injuries and damages are 
pleaded, but a statement thereof is of no importance 
here. By answer the defendant denied these allegations. 

The evidence as to how the accident happened is not 
in any large measure in dispute. The parties agree that 
on the evening of the accident at the home of plaintiff, 
which is on a farm and ranch, they with their wives 
and another couple had a party. On the farm the plain- 
tiff produced some watermelons and muskmelons. At 
the conclusion of the party the plaintiff offered to sup- 
ply the defendant with some melons. The two got into 
the car, a 1951 Ford, and drove to the melon patch where 
some melons were obtained and placed in the car. After 
this the plaintiff informed the defendant that in a truck 
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in the barn, which was not far from the house, were some 
other melons some of which he offered to give to the de- 
fendant. The barn had a driveway extending from 
north to south and the truck with the melons stood just 
inside a door which was at the north end of the barn. 
This was a hanging door which was opened and shut 
by moving it back and forth by rollers on a track from 
which it was suspended. At the outset of events in- 
volved here the door was closed. The area was not 
lighted and light from adjacent areas did not extend 
into it. 

On departure from the melon patch to get the melons 
at the barn the parties agreed that the defendant should 
drive back to the north of the barn to a driveway lead- 
ing from the north southward to the barn and place his 
car thereon so as to back it to or near the door in order 
that melons from the truck could be loaded into it. The 
car was so placed and stopped a distance, estimated at 20 
to 30 feet by the plaintiff and at 25 to 30 feet by the de- 
fendant, from the door, and the plaintiff got out of the 
car on the right-hand side. He had a flashlight which 
is not in evidence and has not been described. 

It was a rainy or misty night and the soil was wet 
which caused the tires of the car, when it was in motion, 
to slip or spin on the driveway on backward movement 
toward the door. On the driveway extending north- 
ward about 2 feet was a cement slab. Extending north- 
ward from this slab for 8 or 10 feet was an area of 
gravel. From the door northward in a distance of 
about 16 feet the driveway declined about 15 inches. 

When the car stopped the plaintiff got out on the 
right-hand side with his flashlight and started walking, 
always on the right-hand side and out of the path of 
the car, and signaling for backward movement of the 
car by the defendant. 

The testimony of the plaintiff is that the car started 
backward pursuant to these signals and never did at 
any time stop until this accident happened. The evi- 
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dence discloses that the plaintiff moved faster than 
the car and when he got to a point not clearly fixed but 
which he desired and would have permitted the defend- 
ant to stop within 6 feet of the barn door, he signaled 
for defendant to stop. At that time he was still not 
within the path of the car which he at the time knew 
was moving backward. 

The defendant observed the movements of the plain- 
tiff through the window or windows on the side and the 
rear of the car as he moved backward with his flashlight 
alongside the driveway. There is no evidence that he 
ever saw any character of stop signal or saw or could 
have seen the plaintiff behind or in the path of the mov- 
ing car. There is evidence that the defendant couid 
not have seen the door from his position in the car be- 
cause of absence of lighting facilities, and there is non¢ 
that he could have seen the plaintiff or other objects. 

Immediately after giving the signal which he said 
that he gave to the defendant to stop, with full knowl- 
edge that the car was moving and without waiting to 
see if he did, would, or could stop the car, the plain- 
tiff turned and moved from his place of safety into the 
path of the car and started to open the door to the barn. 
After he had started to open the door, as he testified, 
he sensed that the car had not stopped, whereupon he 
turned facing the car and was pushed back into the 
door, and as a result thereof the bones below the knees 
of both legs were fractured. 

The defendant testified that he saw no signal to stop 
and could not see anything behind the car before the 
accident. 

There is evidence that at some point after the back- 
ward movement of the car started, the car increased 
its speed but none that it had ever stopped before the 
accident. 

The plaintiff adduced evidence the effect of which 
was to say that after the accident the defendant stated 
that the increased speed was caused by his foot slipping 
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off of the clutch. This is denied by the defendant. The 
inference which flows from his testimony is that the 
speeding up came about when the tires reached the 
graveled area of the driveway, with a possibility that his 
foot may have slipped on the brake pedal. 

It is pointed out that the evidence discloses that there 
was no intention on the part of the plaintiff that the 
car should be backed into the barn, but only that it 
should be backed to a point near the door so that the 
melons could be transferred from the truck to the car 
without the parties getting wet. The plaintiff intended 
that it should be stopped about 6 feet outside but there 
is no evidence that this intention as to distance was com- 
municated to the defendant. On the basis of this in- 
tention on the part of the plaintiff and on reliance on 
the signal which he said he gave, he turned from his 
position at the side of the driveway and moved into the 
path of the moving car and, as has been said, was struck 
and injured. 

It is submitted that upon this résumé of evidence the 
question of whether or not the plaintiff has sustained 
sufficient proof of a:cause of action depends. 

In an approach to a determination of this question 
the following rule must be given consideration and 
application and it must control if the evidence meets its 
affirmative exactions, in which event the right to a 
judgment notwithstanding the verdict would require 
denial: “The question of the existence of negligence or 
contributory negligence is for a jury where different 
ininds may reasonably draw different conclusions from 
the evidence as to the existence of negligence or con- 
tributory negligence.” Hickman v. Parks Constr. Co., 
162 Neb. 461, 76 N. W. 2d 403, 62 A. L. R. 2d 1040. See, 
also, Sayers v. Witte, 171 Neb. 750, 107 N. W. 2d 676. 

The matter for consideration at this point does not 
relate to this rule in its entirety but only to the evi- 
dence of contributory negligence of the plaintiff, that 
is whether or not the plaintiff was guilty of contribu- 
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tory negligence of such a character and in such a de- 
-gree.as to defeat a right of recovery. 

The defendant contends that the evidence without 
reasonable dispute discloses that the plaintiff was guilty 
cf such contributory negligence. He contends that the 
following rule is applicable and that under it he is 
entitled to judgment in his favor: ‘When one, being 
in a place of safety, sees and is aware of the approach 
of a moving vehicle in close proximity to him, suddenly 
moves from the place of safety into the path of such 
vehicle and is struck, his own conduct constitutes con- 
tributory negligence more than slight in degree, as a 
matter of law, and precludes recovery.” ‘Travinsky v. 
Omaha & C. B. St. Ry. Co., 187 Neb. 168, 288 N. W. 
512. This pronouncement was quoted with approval 
in Hughes v. Omaha & C. B. St. Ry. Co., 143 Neb. 47, 
8 N. W. 2d 509. See, also, Gade v. Carlson, 154 Neb. 
710, 48 N. W. 2d 727; Heinis v. Lawrence, 160 Neb. 652, 
71 N. W. 2d 127, 52 A. L. R. 2d 1428; Corbitt v. Omaha 
Transit Co., 162 Neb. 598, 77 N. W. 2d 144; Larsen v. 
Omaha Transit Co., 168 Neb. 205, 95 N. W. 2d 554. 

The plaintiff contends that this-rule does not apply 
to the case here and that here was a jury question under 
the rule stated in Petersen v. Schneider, 153 Neb. 815, 
46 N. W. 2d 355, as follows: ‘Where such a driver looks 
but does not see an approaching motor vehicle because of 
unusual conditions or circumstances, or sees the ap- 
proaching vehicle and erroneously misjudges its speed 
or distance, or for some other reason assumes he could 
safely complete the movement, the question of negli- 
gence is usually for the jury.” The rule which the de- 
fendant contends is applicable is also considered in this 
case and is in nowise modified or overruled. The two 
rules are also considered in Waite v. Briggs, ante p. 104, 
120 N. W. 2d 547, and there the rule contended for by 
defendant is not modified or overruled. ‘ 

Examination makes it clear that before the rule pre- 
sented by. the plaintiff can operate some condition must 
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be existent or come about the effect of which might or 
could reasonably be misleading or mistaken. This ex- 
amination furnishes no excuse in instances where a per- 
son in a place of safety, seeing and being aware of the 
approach of a moving vehicle in close proximity to him, 
suddenly moves from his place of safety into the path 
of the vehicle and is struck and injured. 

Conclusively and without substantial dispute this de- 
scribes the conduct of the plaintiff which led to the 
accident involved here and the consequent injuries to 
the plaintiff. In the light of the controlling rules he 
was guilty of contributory negligence in a degree which 
was as a matter of law more than slight, the consequence 
of which is that the verdict in his favor may not be 
allowed to stand. Under the evidence no jury question 
was involved. 

At the conclusion of the evidence in the case the de- 
fendant was entitled to a directed verdict in his favor. 
This was denied. After verdict he was entitled to a 
judgment in his favor notwithstanding the verdict. This 
was denied. He is now entitled to a judgment in his 
favor notwithstanding the verdict. 

Accordingly the judgment of the district court is re- 
versed and the cause remanded to that court with di- 
rections to render judgment in favor of the defendant on 
his motion for judgment notwithstanding the verdict. 

The other questions raised by the parties require no 
consideration herein. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Actions. 


1. 


INDEX 


The right of a plaintiff to dismiss a cause of action 
before submission to the court is a statutory right 
and is not a matter of judicial grace or discretion. 
Giesler v. City of Omaha —__----_-----_--------- 
A provision in a contract that all matters relating 
to the execution, interpretation, validity, and per- 
formance of it shall be governed by the laws of 
Nebraska is not a waiver of privilege from suit in 
Nebraska by an assignee of the contract. Hills 
Vv; Burnett: 2c 22-2 e oo ce ho te eee ee ee 
Bair v. Michigan Nat. Bank ___--___.--__--------- 


Adjoining Landowners. 


1. 


Where the plaintiffs were as well aware of the 
situation as the work of excavating progressed as 
were the defendants, there was no occasion for 
notifying plaintiffs of what was being done. Michel- 
Sén: ‘v3. Upton: 222 <c-seeccssn veces oe se ete eee 
When the possessor of adjoining land to where an 
excavation is being made knows or has reason to 
know of the danger, he is guilty of contributory 
negligence if he fails to take such precautions as an 
ordinarily prudent man would take under like cir- 
cumstances to guard his premises against harm. 
Michelsen v. Upton ~_--_---.---------._---__---- 


Administrative Law. 


1. 


Powers of Nebraska Liquor Control Commission are 
stated. Terry Carpenter, Inc. v. Nebraska Liquor 
Control Commission ___--.------------------.---- 
The Nebraska Liquor Control Commission may not 
adopt rules and regulations which are in conflict 
with the provisions of the Nebraska Liquor Control 
Act. Terry Carpenter, Inc. v. Nebraska Liquor 
Control Commission ~.__-_-~.-_------.--_~-____-_ 
The officers of the Nebraska Liquor Control Com- 
mission carry into effect legislative policies em- 
bodied in the statute in accordance with the legis- 
lative standard therein prescribed. Terry Carpenter, 
Inc. v. Nebraska Liquor Control Commission _.____ 
The Nebraska Liquor Control Commission is charged 
with the enforcement of no policy except the policy 
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of law. Terry Carpenter, Inc. v. Nebraska Liquor 
Control Commission __.....-.-.---_--.---.--__-___. 
The Legislature may not lawfully delegate its legis- 
lative powers to an administrative agency. Terry 
Carpenter, Inc. v. Nebraska Liquor Control Com- 
mission” 22.2222. s 22s c hose ce elses lech eu recuse 
In the grant of power to an administrative agency 
to legislate, such power must be limited to the ex- 
press purpose and administered in accordance with 
standards prescribed in the legislative act. Terry 
Carpenter, Inc. v. Nebraska Liquor Control Commis- 
SION ses et se es Se ne St 


Adverse Possession. 


1. 


2. 


Requisities necessary to establish title by adverse 
possession stated. Mitchell v. Beermann -_--_.-___ 
In order to establish title by adverse possession it 
is not necessary that a party shall prove complete 
enclosure nor that he remained continuously on the 
land for the statutory period, but only that the land 
was used continuously for the purposes to which it 
was by its nature adapted. Mitchell v. Beermann 
The statutory period for the establishment of title 
to real estate by adverse possession is 10 years. 
Mitchell v. Beermann _----..-_.--.---.--_.--_~_2 


Appeal and Error. 


1. 


In the absence of a bill of exceptions it is presumed 
that issues of fact presented by the pleadings are 
established by the evidence. The only issue that 
will be considered on appeal is the sufficiency of the 
pleadings to sustain the judgment. Hague v. Sterns 
A party is not entitled to appeal from an order or 
the rendition of a judgment which was made with his 
consent or upon his application. Robins v. Sandoz 
In a ease tried to the court, either in law or in 
equity, the presumption obtains that the trial court 
in arriving at decision considered only such evidence 
as was competent and relevant. The Supreme Court 
will not reverse a judgment in a case so tried 
because other evidence was admitted, if there is 
sufficient competent and relevant evidence in the 
record to sustain the judgment. Terry Carpenter, 
Ine. v. Nebraska Liquor Control Commission --__.- 
It is reversible error to submit issues to a jury 
which find no support in the evidence. Darnell 
v. Panhandle Coop. Assn. ~_-------.--------_.-_- 
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5. 


10. 


11. 


12. 


13. 


14. 


Conflicting instructions are erroneous and preju- 
dicial unless it is apparent from the record that 
the jury was not misled thereby. Darnell v. Pan- 
handle Coop. Assn, ----.-..----_--.-------------- 
To lay the foundation for the proper presentment 
of error in the exclusion of proposed testimony, an 
offer to prove must be made of matter which would 
have been admitted as relevant, responsive, and 
pertinent in answer to the rejected interrogatory. 
State -v. Eggers. <.2--20-2.oss2ss5ecuecseneneccee 
An offer of proof is required for the purpose of 
making it appear to the court that the question 
put to the witness calls for competent evidence. 
Unless it does so without equivocation, it is not 
error to overrule the offer. State v. Eggers -___ 
It is not error to reject an offer of proof not 
within the limits of the question on which the offer 
is based. State v. Eggers ..-.._.-_-----_--__-__ 
An order by the district court vacating a default 
judgment and permitting a party to defend upon 
the merits is a final and appealable order. Jones 
v. Nebraska Blue Cross Hospital Service Assn. _- 
An order of the district court setting aside a default 
judgment will not be set aside in the absence of 
proof or showing that there was an-abuse of discre- 
tion. Jones v. Nebraska Blue Cross Hospital Service 
ASSN: shoes coc el oceh oe ale see 
In the absence of any evidence in a bill of excep- 
tions, it will be presumed by the Supreme Court 
on appeal that the district court has not abused its 
discretion in setting aside a default judgment. 
Jones v. Nebraska Blue Cross Hospital Service Assn. 
Purpose and effect of proceedings in error stated. 
Dlouhy v. City of Fremont —--____.---.-__- 1 e 
Where evidence is required to establish an error 
of law by an inferior tribunal, it must be presented 
in the district court by a bill of exceptions. New 
evidence may not be introduced in the district court 
to show that errors of law occurred in the pro- 
ceedings before the tribunal. Dlouhy v.. City of 
Fremont: 2222550222225. 5 cee eo 
An appeal from an order of the district court 
granting or denying a motion for a judgment not- 
withstanding the verdict requires the Supreme 
Court to consider the entire record and to deter- 
mine whether it does or does not justify the 
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action of the trial court. Flynn v. Union Stock 
Yards" C0. 22 o2s2d shes kee eee eck see seule 
A judgment of the district court must stand or 
fall upon the statutory record of the case, that is, 
on the pleadings, the finding and judgment, and 
the bill of exceptions. Connor v. State ~--._---._ 
Exhibits, unless made so by appropriate reference, 
are not a part of the pleadings, and, to be other- 
wise a part of the record on appeal, must be con- 
tained in a bill of exceptions or some substitute 
therefor. Connor v. State _----_-.-----------..- 
Procedure outlined where appeal is taken from order 
granting new trial. Connor v. State -_----------__ 
On an appeal from an order granting a new trial, 
errors assigned will be considered and determined 
so far as necessary to dispose of the appeal, 
subject to the right to consider plain errors not 
assigned. Connor v. State _---.---_--_--_--.------ 
Where testimony is offered and admitted in evidence 
without objection being made thereto, error cannot 
be predicated thereon on appeal. The rule also 
applies to the district court when reviewing its own 
proceedings on motion for a new trial. Connor v. 
tale: 22o2 ices see cones wees Se een deseo ck 


Where a verdict of a jury is clearly against the 
weight and reasonableness of the evidence it will 
be set aside and a new trial granted. Connor v. 
State: * 23.2 Se er ee 


An order of the railway commission which fails to 
make findings of ultimate facts is irregular and 
will be set aside upon appeal. Yellow Cab Co. v. 
Nebraska State Railway Commission _.-_.-_-----_ 


Where the charge to a jury in a particular respect 
contains a correct general statement of the law, 
error cannot be predicated on a failure to give a 
more specific instruction in the absence of a re- 
quest therefor. Carter v. Chicago, B. & Q. R.R. Co. 


Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer 
requests for instructions that will supply the omis- 
sion, and, unless this is done, the judgment will not 
ordinarily be reversed for such defects. Carter 
v. Chicago, B. & Q. R.R. Co. ~.------------------ 
Instructions given to a jury must be construed 
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25. 


26. 


27. 
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together and if, when considered as a whole, they 
properly state the law that is sufficient. Carter 
v. Chicago, B. & Q. R.R. Co. ~_------------------ 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its jur- 
isdiction, the question for determination is the suffi- 
ciency of the evidence to prove that the order is 
not unreasonable or arbitrary. Andrews v. Ne- 
braska State Railway Commission ----_~----.-~- 
In the absence of a bill of exceptions, no question 
will be considered, a determination of which re- 
quires an examination of the evidence produced at 
a hearing before the railway commission. Andrews 
v. Nebraska State Railway Commission __._~-_- 
It is only when a tribunal acts judicially that a review 
by error proceedings is allowed. Longe v. County 
of Wayne: 22022222500 555- 25 tect ioe eee 
When the time for filing a petition in error ex- 
pires and objection is timely made, the right to a 
review is lost and the petition in error should be 
dismissed. Frankforter v. Turner __..---~----~--- 
In an error proceeding, it is mandatory that a peti- 
tion in error and the transcript be properly authen- 
ticated and timely filed to vest the appellate court 
with jurisdiction of the subject matter. Frankforter 
Vo TuMMner si ct eles tee od eee ote ose 
An appellate court may not consider or decide a case 
within its appellate jurisdiction unless its authority 
to act is invoked in the manner prescribed by law. 
Frankforter v. Turner _.-.-.-.-------..__-___-_-- 
If a district court was without jurisdiction of the 
subject matter of litigation, the Supreme Court does 
not acquire jurisdiction thereof by an appeal to it 
from a final order of the district court therein. 
Frankforter v. Turner --.---__.--------------_--- 
An appeal to the district court from the action 
of the county board of equalization is heard in 
equity, and upon appeal to the Supreme Court 
is tried de novo. H/K Company v. Board of Equaliza- 
tion’ 2325526. 2 eek ee a ees 
Questions for determination upon appeal from order 
of railway commission fixing rates stated. United 
Mineral Products Co. v. Nebraska Railroads ____-- 
Requisites of transcript on appeal to Supreme Court 
stated. Everts v. School Dist. No. 16 __-----_____ 


A party appealing to the Supreme Court may order 
a bill of exceptions by filing in the office of the clerk 
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of the district court a praecipe therefor within the 
time allowed for filing of a notice of appeal. 
Everts v. School Dist. No. 16 ~------------------ 
The bill of exceptions is the only vehicle for bringing 
evidence before the Supreme Court on appeal. 
Everts v. School Dist. No. 16 -..----.-----.------ 
The bill of exceptions contains the evidence ad- 
duced at the trial of the cause, and the transcript 
contains the judgment or decree of the court and 
other pleadings filed in the cause. Everts v. School 
Dist: JNo..716 22 ooo sob ese See tect ech se 
The allegations of a petition require proof by evi- 
dence incorporated in the bill of exceptions. Everts 
v. School Dist. No. 16 ~-------------------.----- 
An affidavit used as evidence in the trial court 
cannot be considered on an appeal of a cause to 
the Supreme Court unless it is offered in evidence 
in the trial court and preserved in and made a 
part of the bill of exceptions. Everts v. School 
Dist; 2N0:..16) noe sntses oe co ee ecole se loaiee 
One who has brought out improper testimony on the 
examination-in-chief of his own witness over proper 
objections cannot complain of cross-examination of 
the witness on the same subject. Neill v. McGinn 
Effect of joinder in stipulation as to existence of a 
settlement with a joint tort-feasor stated. Neill v. 
MeGinn: 2222222222322 2cen55 5 sen shcesece coos 
A judgment will not be reversed for errors against 
a party not entitled to succeed in any event. Nekuda 
v. Allis-Chalmers Manuf. Co. __-.----------------~ 
In a condemnation action, when the evidence is con- 
flicting, the verdict of a jury will not be set aside 
unless it is clearly wrong. State v. Dillon _------- 
A claimant who appeals from a judgment of the 
county court disallowing a claim against the estate 
of a deceased person is required to file a petition in 
the district court within 50 days from the date of 
the rendition of the judgment in the county court. 
Satterfield v. Estate of Buell ._--------.-_-------_- 
If the claimant fails to file a petition within 50 days 
from the date of the rendition of the judgment in 
the county court, he should be nonsuited unless the 
court on good cause shown shall otherwise order. 
Satterfield v. Estate of Buell _.._._------~-------- 
It is a question of fact as to whether good cause 
has been shown to permit a petition to be filed out 
of time. Ordinarily, the Supreme Court will not 
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47. 


48. 


49. 


50. 


51. 
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53. 


54. 


55. 


56. 


disturb the finding and judgment of the district 
court on that issue in the absence of a showing of 
an abuse of discretion. Satterfield v. Estate of 
Buell. cnk ake Deen) 2 oe a Me a te 
In order that assignments of error as to the ad- 
mission or rejection of evidence may be considered, 
the holdings of the Supreme Court require that ap- 
propriate reference be made to the specific evidence 
against which objection is urged. Sperry v. Greiner 
A decision of a board of adjustment in zoning case 
will not be disturbed unless it is illegal, is not sup- 
ported by the evidence, is arbitrary and unreason- 
able, or is clearly wrong. Crane v. Board of County 
Commissioners ~...~------.-----~---.------------ 
A divorce case is tried de novo on the record in 
the Supreme Court, which is required to reach in- 
dependent conclusions of fact without reference to 
findings made by the trial court. Upah v. Upah 
Where a certain theory as to the measure of dam- 
ages is relied upon by the parties in the trial 
court, it will be adhered to on appeal whether or 
not it is correct. Jacobs v. Korst ~-.-.-.----.--~- 
In a case where a demurrer to a petition is sus- 
tained, the plaintiff’s action is dismissed, and a 
motion for a new trial and rehearing is filed and 
ruled upon, the time for appeal begins to run from 
the date of the ruling on the motion for a new trial 
and rehearing. Weiner v. Morgan ~.-..-----.-~. 
An appeal from a finding and adjudication of the 
district court that a child is or is not neglected or 
dependent is disposed of in the Supreme Court 
by trial de novo. Jones v. State _.....--.-----_.. 
Any final order or judgment entered by a separate 
juvenile court may be reviewed by the Supreme 
Court within the same time and in the same manner 
prescribed by law for the review of any order or 
judgment of the district court. Jones v. State __ 
In the absence of error or a showing that the 
action of the district court with respect to custody of 
children was unreasonable, such action will not ordi- 
narily be vacated or set aside on appeal. Grothen- 
dick v. Grothendick -....---.-----_---.-- 2 
The filing of a praecipe is essential to the procure- 
ment of a bill of exceptions in the district court. 
Woods v. Woods ._.----..----.---_------- 
A motion for an extension of time for preparing and 
filing a bill of exceptions will not be granted 
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where it appears that a praecipe for a bill of ex- 
ceptions has not been filed within the time pre 
scribed by Rule 7c, Revised Rules of the Supreme 
Court. Woods v. Woods _..--_----.__~_-_--__----_ 
Where there is no bill of exceptions or the bill of 
exceptions has been quashed, no question will be 
considered, the determination of which necessarily 
involves an examination of the evidence adduced in 
the trial court. In such a situation, if the pleadings 
are sufficient to support the judgment, it will be 
affirmed. State v. Neuman .----.-------------~- 
One appealing to the Supreme Court cannot com- 
plain of the absence of a bill of exceptions without 
showing by the transcript or a supplement thereto 
that one was timely requested in the trial court. 
State ‘v.. Netlman’-22s26.c62-5 ce ict eeslk peeecse 
Where a bill of exceptions cannot be prepared 
within the time allowed for that purpose, an 
appellant who has made no request for an extension 
of time for its preparation cannot complain of its 
not being furnished. State v. Neuman __-__~_-- 
A judgment will not be reversed because of an in- 
advertent substitution of words in an instruction 
if the jury could not reasonably have been misled 
thereby. Zager v. Johnson ___-__-.--_--___----__ 
An assignment of error relating to an instruction will 
not be considered by the Supreme Court unless it 
was included in the motion for new trial. Zager 
Vi JOHNSON {22 oan Seo oc sees te ee 


Appearances. 


1. 


The general rule is that an appearance is special 
when its sole purpose is to question the jurisdiction of 
the court. It is general if the party appearing 
invokes the power of the court on any question 
other than that of jurisdiction. Insurance Co. of 
North America v. Kunin _..-.-.----.--.-.--_---__ 
A special appearance is in the nature of a plea in 
abatement and is governed by the same rules. In- 
surance Co. of North America v. Kunin ___-__-_~- 
When a party appears specially before judgment 
and denies the truth of any material fact alleged 
in the affidavit for service by publication, the 
court must then determine the truth of the allega- 
tion contained in the affidavit. Insurance Co. of 
North America v. Kunin ---.----.-.----.-------- 
Where the validity of service by publication upon 
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Arrest. 


the defendant depends upon the defendant owning 
property, or having debts owing to him within the 
state which are sought to be taken by a provisional 
remedy, the defendant may appear specially and deny 
that he owns any property or has any debts owing to 
him within the state. ‘Insurance Co. of North 
America v. Kunin ~---.---------~--------~------_- 
The filing of an amended special appearance with- 
out having obtained leave of court is not a general 
appearance. Insurance Co. of North America v. Kunin 
The filing of a special appearance containing alle- 
gations relating to the validity of a garnishment 
is not a general appearance where the jurisdic- 
tion of the court depends upon the validity of the 
garnishment. Insurance Co. of North America v. 
Kumnini® 222225 sasee sates sec taste ast see Secs 
Where a party filing a special appearance there- 
after requests affirmative relief, he waives his spe- 
cial appearance from the time of the subsequent 
pleading. System Meat Co. v. Stewart --------..-- 
Where the defect does not appear upon the face 
of the record, a defendant who is privileged from 
suit in the county where the action is brought is 
not required to make the objection by special appear- 
ance but may raise the defense by answer. Hills 
V.. Burnett 2s2u52 522 ec en sce Se eee SESS 


A police officer may arrest without a warrant when 
it appears that a felony has been committed and 
that there are reasonable grounds. to believe that 
the person arrested is guilty of the offense. State 
Vio O'Kelly: (2 os. 22 ssi essences ks ease eels tee 
The applicable standard for an arrest without war- 
rant is that there is reasonable ground to believe that 
a felony has been committed and to believe the 
person arrested is guilty of such offense. This 
standard is the same standard as that of the Fourth 
Amendment to Constitution of the United States 
protecting persons against unreasonable seizures. 
State v. O'Kelly ......-.......--..2.----------u. 
When a police officer acts upon information fur- 
nished him in making an arrest, there is no precise 
formula for the determination of reasonableness. 
Each case is to be decided on its own facts and cir- 
cumstances. State v. O’Kelly _.______--_._________ 
Facts and circumstances within an officer’s know!l- 
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edge must be sufficient to warrant a man of rea- 
sonable caution in the belief that an offense has 
been or is being committed. State v. O’Kelly -_____ 


Attorney and Client. 


1, 


The statute providing for an attorney’s lien is in 
derogation of the common law and will be strictly 
construed. Lewis v. Gallemore _-_----------------- 
A court-appointed receiver is not an adverse party 
within the meaning of statute providing for an at- 
torney’s lien. An attorney can obtain no lien upon 
the funds in the possession of such receiver. Lewis 
y. Gallemore ..--.-.--s=--<--.-4.--2-4..2---2---- 
The basis for the payment of attorney’s fees and 
expenses by a court from funds in the possession 
of a court-appointed receiver is founded on general 
equitable principles which are proper only for dom- 
inating reasons of justice. Lewis v. Gallemore ~~. 
Where an attorney acting for his client induces a 
settlement of litigation by the client giving secur- 
ity, he will not ordinarily be permitted to assert a 
prior right to such security for attorney’s fees 
where he had knowledge of and failed to disclose 
such claim at the time the settlement was entered 
into. The doctrines of waiver and estoppel bar such 
a result. Lewis v Gallemore —~--_.-.---_-------~- 
In a divorce action it is ordinarily within the dis- 
cretion of the court to allow or refuse to allow 
attorney’s fees. Koch v. Koch —.-----_..____---. 
Where reasonable controversy exists between an em- 
ployer and an employee as to the employer’s liability, 
the employer is not liable for the penalty for wait- 
ing time or for allowance of attorney’s fees. 
Wheeler v. Northwestern Metal Co. ...-----_-____ 


Automobiles. 


1. 


As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
lighted by his headlights. Robins v. Sandoz ..___- 
Even though defendant is guilty of negligence as a 
matter of law, where there is also evidence of neg- 
ligence on the part of the plaintiff, a question for 
determination by a jury is presented under the com- 
parative negligence statute. Robins v. Sandoz __ 
Generally it is negligence for a motorist to drive a 
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10. 
11. 


12. 


13. 


motor vehicle on a highway in such a manner that 
he cannot stop in time to avoid a collision with an 
object within the range of his vision. Waite v. 
BIGGS: oc ts ooSws once cede dsmncboteccecaeceseses 
Where a motorist approaching a through street or 
highway stops, looks, and sees an approaching 
vehicle on the favored street or highway but errone- 
ously judges its speed or distance or for some 
other reason assumes he can proceed with safety 
and not have a collision, the question of whether 
he was guilty of contributory negligence which was 
the proximate cause of the collision is usually a 
jury question. Waite v. Briggs. ------.--------~-- 
A guest by the terms of motor vehicle guest statute 
is a person who accepts a ride in a motor vehicle 
without giving compensation therefor. Carter v. 
Chicago, B. & Q. R.R. Co. _-._-_-__---_-----_--. 
Requirements of motor vehicle guest statute stated. 
Cole v. Wentworth _._-_-------------.----------- 
Gross negligence within the meaning of the motor 
vehicle guest statute is great and excessive negli- 
gence in a very high degree. It indicates the absence 
of slight care in the performance of a duty. Cole v. 
Wentworth: 22-24-4222 cs een soss soe c Ss cc ewe ce else 
Under former statute, it was provided that drivers 
of vehicles proceeding in opposite directions should 
pass each other to the right, each giving to the other 
at least one-half of the main traveled portion of the 
roadway as nearly as possible. Cole v. Wentworth 
Under former statute, it was provided that upon all 
highways of sufficient width, except upon one-way 
streets, the driver of a vehicle should drive the 
same upon the right half of the highway unless it 
was impracticable to travel on such side. Cole v. 
Wentworth 2222 22-22 eco ene ee et 
Rule for determination of what cases shall be sub- 
mitted to jury under motor vehicle guest statute 
stated. Cole v. Wentworth _.-_...--_-.-__---_-_ 
The words “who shall be convicted,” contained in 
motor vehicle statute, apply to the offense charged 
and not to the penalty. State v. Steemer _---.___ 
Motor vehicle statute, providing an increased pen- 
alty for a second offense, is not ex post facto as to 
a first conviction prior to its passage, since an of- 
fender is not punished under it but on a conviction 
of an offense after its passage. State v. Steemer 
Penalty provision of motor vehicle statute deals with 
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offenses committed after its passage, permits in- 
quiry into previous convictions, and in fixing the 
penalty does not punish for previous offenses but 
for persistence in violating the statute. State v. 
Steemer® 222 dee ss bee Se re Bo teed ee 
In an action for damages to an automobile, where 
the automobile cannot be placed in substantially as 
good condition as it was before the injury, the meas- 
ure of damages is the difference between its reason- 
able market value immediately before and immedi- 
ately after the accident. Neill v. McGinn ___-__-. 
The injured party is not permitted to recover in 
addition to the reasonable market value of an auto- 
mobile immediately before and after the accident 
damages for loss of use thereof. Neill v. McGinn 
A dealer in automobiles may in good faith sell a car 
on time for a price in excess of the cash price with- 
out tainting the transaction with usury, though the 
difference in prices may exceed lawful interest for 
a loan. Elder v. Doerr ___-_----._..__---._.-_- 
An instruction reciting the provisions of statutes reg- 
ulating and controlling the speed of motor vehicles 
should include therein all the material applicable 
statutory limitations and qualifications to enable a 
jury to observe and understand the duty of drivers 
at the time and place in question. Stillwell v. 
Schmoker 22 .cse se 322500 ee ee ee 
Although the evidence may be entirely circumstantial 
as to the rate of speed at which a motor vehicle 
was operated, it may be sufficient to support a 
reasonable conclusion reached by the jury on the 
issue of negligence. Stillwell v. Schmoker _____~ 
Circumstances connected with an accident may be 
sufficient to overcome direct evidence as to the speed 
of a motor vehicle. Stillwell v. Schmoker ________ 
The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed by statute is 
determined by the further test of whether the 
speed was greater than was reasonable and prudent 
under the conditions then existing. Stillwell v. 
Schmoker® 22 5.3253 525052 A ek 
Specifications of speed as well as any other spe- 
cifications of negligence claimed may be proved 
by circumstantial evidence. Stillwell v. Schmoker 
Where the negligence of the driver of the automo- 
bile in which a guest is riding is the sole proximate 
cause of injuries to the guest, the guest has no 
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right of recovery as against a third person. Napier 
ye Pedersen: 22222522 fees ee oocs ce ee ee 
Revocation of driver’s license upon accumulation 
of 12 or more points within a period of 2 years is 
authorized by statute. State v. Garst ____--._.-__ 
The Director of Motor Vehicles is required to notify 
by registered or certified mail any person whose 
license or privilege to operate a motor vehicle has 
been revoked. State v. Garst -----------------__ 
It was the intention of the Legislature that the 
Director of Motor Vehicles could and should rely 
upon the last-known residence as shown by the 
files in his office in mailing notice of revocation of 
license. State v. Garst ~-------------._-_--__..__ 
An instruction that a plaintiff may not recover 
if the jury finds defendant’s motor vehicle was 
stopped in the street when the collision occurred, 
and had been so stopped before it came into plain- 
tiff’s vision, is a correct statement of the law 
where there is no evidence sustaining recognized ex- 
ceptions to the rule. Kraft v. Fundum __---_--_-_~- 
The sudden emergency rule applies only when the 
evidence discloses that one became aware of an 
emergency and was put to an immediate choice of 
alternative courses of action in order to avoid 
accident and injury and, because of stress and want 
of time, an unwise or wrong alternative was 
selected. Kraft v. Fundum ____._.-._.--.-_---_- 


Circumstantial evidence may be sufficient to sup- 
port a finding as to the rate of speed at which a 
motor vehicle was operated, and may be sufficient 
to overcome direct evidence as to that fact. Zager 
Vo Johnson? 25-22-2225 s3e-25 coe seco shse sk, 


When one, being in a place of safety, seeing and 
being aware of the approach of a moving vehicle 
in close proximity to him, suddenly moves from 
the place of safety into the path of such vehicle and 
is struck, his own conduct constitutes contributory 
negligence more than slight in degree, as a matter 
of law, and precludes recovery. Steel v. Nordin 
Where a person looks but does not see an approach- 
ing motor vehicle because of unusual conditions or 
circumstances, or sees the approaching vehicle and 
erroneously judges its speed or distance, or for some 
other reason assumes he could safely complete the 
movement, the question of negligence and contribu- 
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tory negligence is usually for the jury. Steel 
Vic Nordin: 2i25-c2222.22iec2ees5i eset Sescse acs 


The Legislature, by statute, has empowered mu- 
nicipalities to impose charges for the privilege of 
using municipal airport facilities. City of Ord v. 
BiéMond’ 22-2026 se ses se ch eagle Seek tes 
Congress has pre-empted the field of interstate air 
transportation in regard to the routes and points to 
be served by interstate air carriers to the exclusion 
of conflicting regulation by the states. Frontier Air- 
lines, Inc. v. Nebraska Department of Aeronautics 
The railway commission lacks authority to compel a 
carrier licensed by the Civil Aeronautics Board to 
continue operations over a segment of a route 
which that board has authorized to be discontinued. 
Frontier Airlines, Inc. v. Nebraska Department of 
Aeronautics: 2-25. sc2soseie tie eoo ek be Se ke 


Banks and Banking. 


1. 


The crime of obtaining money by means of an in- 
sufficient fund check is completed at the time the 
check is uttered and passed. State v. Eggers ---- 
Unless subsequent transactions have some bearing 
on the transaction involved in the issuance of a 
check, they are immaterial and incompetent. State v. 
Begers: 262255263 sos sates Sole sl sess ose eeneess 
The presumption is that a bank deposit made in the 
usual course of business is a general deposit and 
not a special or trust deposit. Glass v. Nebraska 
State? Bank: cscs 22-322 sce col ose cee es 
A bank in paying out the funds from a general 
deposit must comply with its agreement with the 
depositor. The signature upon which a depositor 
is to be bound and the bank is to be authorized to 
disburse the money in a general deposit is what- 
ever authorization that the bank and the depositor 
agree upon. Glass v. Nebraska State Bank ______ 
The burden of proof that a deposit is for a special 
purpose or of a trust nature devolves on the party 
who claims that it is impressed with such char- 
acter. Glass v. Nebraska State Bank ______---.-- 
The burden of proving that a trust or special de- 
posit exists must be made by clear and satisfac- 
tory evidence. Glass v. Nebraska State Bank -- 
A bank may not attempt to pass on the rights of 
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an adverse claimant to the fund deposited. If it 
pays such funds out without authorization according 
to the terms of the deposit, it becomes responsible 
for the amount so paid to the depositor. Glass v. 
Nebraska State Bank _._-._--_..-..-.----------- 


Bills and Notes. 


1. 


Bonds. 


A corporation may draw or accept a bill of ex- 
change for the purpose of its business. Geyer 
vs. The: Walling Co. 22 ccaeseesccceen cece ete ccscs 
The trade acceptances involved in this case were 
negotiable instruments. Geyer v. The Walling Co. 
Where a private corporation has power to issue 
negotiable paper and the officer or agent of the 
corporation by whom the instrument is executed, 
accepted, or endorsed has apparent authority to 
perform such act, the fact that he does not have 
actual authority or that the instrument was unau- 
thorized is not a defense as against a bona fide 
holder of the instrument. Geyer v. The Walling Co. 
A bona fide holder for value of a past-due negotiable 
instrument is entitled to a peremptory instruction 
in his favor. Geyer v. The Walling Co. --.-..-.-- 


All bonds issued by a city are required to be regis- 


tered in the office of the Auditor of Public Accounts. 
State ex rel. City of Grand Island v. Johnson ~~~. 


Building and Loan Associations. 


1. 


Statute prescribing effect of joint ownership of 
building and loan stock is intended for the protec- 
tion of the building and loan association and, in addi- 
tion thereto, fixes the property rights of the persons 
named, unless a contrary intent affirmatively ap- 
pears from the terms used in the stock certificate. 
Rose’ ‘v:. Hooper: 1-2 ae eee sew alee cee cue dence 
The provision of the statute as to joint ownership 
of building and loan stock is in derogation of the 
common law. It eliminates all legal refinements 
and technicalities growing out of judicial precedents 
determining the nature of the transactions there- 
in described since the adoption of the act. Rose v. 
Hooper’ a2eews cde ses c cece dec te le coe kees 
Building and loan statute clearly and without am- 
biguity provides that whenever certificates in a 
building and loan association are made to the joint 
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account of two or more persons the shares repre- 
sented thereby shall be payable to any one of them. 
Rose: *v;. ‘Hooper: 22.---22escecccee caus sscess uss 
Effect of withdrawal of funds by one joint owner of 
building and loan stock stated. Rose v. Hooper -- 


The removal of a part of a building pursuant to an 


Carriers. 
1. 


order of condemnation creates no obligation on the 
part of the owner of the part of the building re- 
moved to provide future protection for an interior 
division wall. First Investment Co. v. State Fire 
Marshal! <2 22200 > fo hte Ja Se ee ed 


The railway commission has the power, and it is 
its duty, as between points within the state, to 
fix all necessary rates and to correct abuses and 
prevent unjust discriminations as to such rates. 
(United Mineral Products Co. v. Nebraska Railroads 
In the fixing of rates, railroads may not give any 
undue preference or advantage to any particular 
person or locality, or subject any particular de- 
scription of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever. 
United Mineral Products Co. v. Nebraska Railroads 
When railroad rates are discriminatory and prefer- 
ential stated. United Mineral Products Co. v. Ne- 
braska Railroads --------.------.--.---------- 

Where discrimination as to rates is an issue, com- 
parison of the commodity price with rates of trans- 
portation may be an important issue. United Min- 
eral Products Co. v. Nebraska Railroads ._..-____. 
Rate discrimination is a fact issue peculiarly com- 
mitted to the discretion of the railway commission. 
Its decision may not be disturbed unless arbitrary 
and unreasonable and outside of the scope of its 
authority. United Mineral Products Co. v. Nebraska 
Railroads): 8220.5 toes Re eee ek 
The lowest rates published, or charged, for sub- 
stantially the same kind of service are prima 
facie evidence of a reasonable rate for the services 
under investigation. United Mineral Products Co. 
v. Nebraska Railroads .--_--~------------_-__--- 
In establishing through joint rates, the railway 
commission is required to consider average rates 
charged by the railroads for shipments within this 
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state for like distances over their respective lines. 
United Mineral Products Co. v. Nebraska Railroads 
Railroads may not reduce rates to meet competi- 
tion at one point and refuse to meet it at other 
points where the circumstances are substantially 
similar. United Mineral Products Co. v. Nebraska 
Railroads: 2222-25. once dc se owen coo cceeee 


Chattel Mortgages. 


To 


Commerce. 
1. 


warrant reformation of a chattel mortgage where 
there is a misdescription of land upon which a 
crop of wheat is growing, the proof must be clear, 
convincing, and satisfactory. Walkenhorst v. Apolius 


The power of Congress to regulate commerce among 
the several states and with foreign nations is su- 
preme and plenary; it is complete in itself and knows 
no limitations except the prohibitions and limitations 
of the United States Constitution and its amend- 
ments. Frontier Airlines, Inc. v. Nebraska Depart- 
ment of Aeronautics ~..-~.------------------___. 
Wherever interstate and intrastate transactions are 
so related that the government of the one involves 
the control of the other, it is Congress, and not the 
state, that is entitled to prescribe the final and 
dominant rule. Frontier Airlines, Inc. v. Nebraska 
Department of Aeronautics ~-.--.._-.--_..___-2_ 
Although activities may be intrastate in character 
when separately considered, if they have such a 
close and substantial relation to interstate com- 
merce that their control is essential or appropriate 
to protect that commerce from burdens and ob- 
structions, Congress cannot be denied the power 
to exercise that control. Frontier Airlines, Inc. v. 
Nebraska Department of Aeronautics __..________ 
While Congress cannot delegate power to regulate 
foreign or interstate commerce to a state or munici- 
pal corporation, it may leave certain matters or 
details to officers, departments, or commissions 
without violating the rule. Frontier Airlines, Inc. 
v. Nebraska Department of Aeronautics __________ 
The execution by Congress of its power to regulate 
interstate commerce is not limited by. the fact that 
intrastate transactions may have become so inter- 
woven therewith that the effective control of inter- 
state commerce by the federal Congress incidentally 
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controls intrastate commerce. Frontier Airlines, 
Inc. vy. Nebraska Department of Aeronautics _...-- 
Congress has pre-empted the field of interstate air 
transportation in regard to the routes and points to 
be served by interstate air carriers to the exclusion 
of conflicting regulation by the states. Frontier 
Airlines, Inc. v. Nebraska Department of Aero- 
Nauties: sos -henes ee sscoe ee basa sal lass eee sel se 


Constitutional Law. 


1. 


Forfeited recognizances and cash bonds are penalties 
arising under the general laws of the state as pro- 
vided in Article VII, section 5, Constitution of Ne- 
braska, and should be distributed to the several 
school districts of the county in which they accrue. 
School Dist. of Omaha v. City of Omaha --.------~ 
Penalties which are required by the Constitution to 
be paid over to the common schools cannot be di- 
verted to any other purpose by the Legislature or 
by a city. School Dist. of Omaha v. City of Omaha 
The Legislature may not lawfully delegate its leg- 
islative powers to an administrative agency. Terry 
Carpenter, Ine. v. Nebraska Liquor Control Com- 
Mission: o2:<useende-- oo ses ssscesce secede cecwecss 
In the grant of power to an administrative agency 
to legislate, such power must be limited to the ex- 
pressed purpose and administered in accordance with 
standards prescribed in the legislative act. Terry 
Carpenter, Inc. v. Nebraska Liquor Control Com- 
MISSION. 2222S ee cee ee = 
The constitutional guaranties of the Bill of Rights 
contemplate that every person legally possesses the 
right of acquiring the absolute and unqualified title 
to every species of property recognized by law, with 
all rights incidental thereto, and the right to dis- 
pose of such property as he pleases, at such price 
as he can obtain in fair barter. Terry Carpenter, 
Inc. v. Nebraska Liquor Control Commission --_--_- 
The Legislature, under the guise of regulation, may 
not indulge in arbitrary price fixing or the destruc- 
tion of lawful competition. Terry Carpenter, Inc. 
v. Nebraska Liquor Control Commission ____-.._-- 
If an act has but one general object, no matter how 
broad that object may be, contains no matter not 
germane thereto, and the title fairly expresses the 
subject of the bill, it does not violate the Consti- 
tution of Nebraska providing that no bill shall 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


contain more than one subject and the same shall 
be clearly expressed in the title. Yellow Cab Co. 
v. Nebraska State Railway Commission -_------_-- 
The amendments to the Administrative Procedure 
Act do not violate the constitutional provision that 
no bill shall contain more than one subject because 
its provisions apply to the railway commission and 
other administrative agencies. Yellow Cab Co v. 
Nebraska State Railway Commission --------_._- 
There is no constitutional limitation in this state 
on the right to take private property for public use 
under the power of eminent domain, except as to 
the right to just compensation. Hammer v. De- 
partment of Roads ---...----_------------------ 
The Constitution of Nebraska requires taxes on all 
tangible property to be levied by valuation uni- 
formly and proportionately. H/K Company v. Board 
of Equalization -..-------_---_-------------_---_ 
Constitutional provisions requiring equality and uni- 
formity of taxation do not apply to rent or use 
charges for revenue purposes, and there need be no 
uniformity as between occupations or businesses. 
City of Ord v. Biemond -__---~-.----_----.---- 
By the terms of Article I, section 21, of the Con- 
stitution of Nebraska, the property of no person 
shall be taken or damaged for public use without 
just compensation therefor. State v. Dillon —___-- 
Every person possesses the legal right to acquire the 
absolute and unqualified title to every species of 
property recognized by law, with all rights incidental 
thereto, including the right to sell it at such price 
as he can obtain in fair barter. Elder v. Doerr -__- 
The right to engage in a lawful and useful occupa- 
tion may be subjected to reasonable regulation in 
the public interest, even though it results in some 
degree of limitation of the rights of property. 
Elder v. Doerr —~----~-----------...__--.___---__ 
Under the Constitution of Nebraska, an act regu- 
lating interest on money must be general and not 
special; the act must be made by general law on 
a reasonable classification of persons or things. 
Elder¥2 Doerr.2- 222 oe ea ene 
The price differential provided in the Nebraska In- 
stallment Sales Act is a charge for the hire of 
money or the forbearance of debt, and is therefore 
a regulation of interest within the meaning of the 
Constitution of Nebraska. Elder v. Doerr 
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The fixing of different interest rates for install- 
ment sales contracts in sales of automobiles based 
on classifications of automobiles according to their 
ages, is special legislation inhibited by Article III, 
section 18, Constitution of Nebraska. Elder v. Doerr 
The fixing of different interest rates on automo- 
biles and other personal property is special legis- 
lation inhibited by Article III, section 18, Constitu- 
tion of Nebraska, in that there is no substantial 
difference of situation or circumstances that would 
naturally suggest the justice or expedience of di- 
verse legislation with respect to the object of their 
classification. Elder v. Doerr ~--.---.---------~. 
The Nebraska Installment Sales Act is unconstitu- 
tional in that it contravenes Article III, section 18, 
Constitution of Nebraska, and it is of no force and 
effect. Elder v. Doerr -._--...----.------------- 
The power of Congress to regulate commerce among 
the several states and with foreign nations is su- 
preme and plenary; it is complete in itself and 
knows no limitations except the prohibitions and 
limitations of the United States Constitution and 
its amendments. Frontier Airlines, Inc. v. Ne- 
braska Department of Aeronautics ~-----..--.-.. 
The power of the Legislature to regulate interest 
on money is limited by Article III, section 18, 
Constitution of Nebraska, which provides that it 
may not be done by local or special laws. Stanton 
Vo. Mattson’ 222202225 cect sheen eck seca see ene 
By Article III, section 18, of the Constitution of 
Nebraska, the Legislature is prohibited from pass- 
ing local and special laws regulating the interest 
on money. It prohibits class legislation which does 
not, operate equally and uniformly upon all mem- 
bers of the class brought within its operation. 
Stanton v. Mattson ~._.--.--------___-_.---_____ 
Rule as to classification of persons and property 
for purposes of legislation stated. Stanton v. 
Mattson: .o-*22ooss2. se tose see a 
The designation of retail installment sales con- 
tracts as a class to the exclusion of all others in- 
cluding manufacturers, distributors, and others mak- 
ing such contracts, in fixing maximum interest to 
be charged, is special and not general legislation 
inhibited by Article III, section 18, of the Consti- 
tution of Nebraska. Stanton v. Mattson ________ 
The statutory definition of an installment sales 
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26. 


27, 


28. 


29. 


30. 


31. 


32. 


33. 


contract as one in which a lien is taken or title 
retained, to the exclusion of other such contracts, 
is special and not general in that it has no reasonable 
relation to the regulation of interest on money. 
Stanton v. Mattson ~--..-----_--.-------.------ 
The exclusion of motor vehicles from the provisions 
of sections 6 and 7 of Legislative Bill 811, 73rd ses- 
sion of the Legislature, makes such sections spe- 
cial as distinguished from general provisions. Stan- 
ton “y.. .Mattson. <222-22..2 awa eS es eece snes cusud 
Legislative Bill 811, 73rd session of the Legislature, 
is unconstitutional and void in that it contravenes 
Article III, section 18, and Article I, section 16, 
Constitution of Nebraska. Stanton v. Mattson .. 
The protection of the Fourth Amendment to the 
Constitution of the United States and the holdings 
of the United States Supreme Court in construing 
such protections are binding upon the courts of 
this state. State v. O’Kelly —-_-.-.-...-_--_-___. 
Evidence obtained as the fruit of an illegal search 
or arrest, in violation of the Constitutions of the 
United States and Nebraska is inadmissible in a 
prosecution in this state and must be excluded. 
State: v. O'Kelly’ 222. -s2ssece 2 see ca ssle ieee 
The applicable standard for an arrest without war- 
rant is that there is reasonable ground to believe that 
a felony has been committed and to believe the per- 
son arrested is guilty of such offense. This stand- 
ard is the same standard as that of the Fourth 
Amendment to the Constitution of the United States 
protecting persons against unreasonable seizures. 
State v. O’Kelly ___...--._-.2--_-__-_ eee 
The reasonableness of a search or seizure in the 
first instance is a substantive determination to be 
made by the trial court from the facts and circum- 
stances of the case and in the light of constitutional 
requirements. State v. O’Kelly ~-_.._._._-.___-__ 
A preliminary hearing is not a trial within the 
meaning of Article I, section 11, of the Constitution 
of Nebraska, and there is no requirement that coun- 
sel be furnished an accused prior to that time. 
state v;-O' Kelly se si ses se edoe eect tess cecen ss 
Investigation and examination of an accused after 
a proper legal arrest and before a preliminary 
hearing is not in violation of the United States or 
Nebraska Constitutions and is consistent with due 
process. State v. O’Kelly _...--._ -__~__-__ 
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Consideration for an agreement or a promise is suffi- 
cient if there is any benefit to the promisor or any 
detriment to the promisee. Dorland v. Dorland __.- 
If negotiations between parties result in an agree- 
ment in reference to the subject matter thereof and 
if they reduce it to writing, execute, and deliver it, 
the writing, in the absence of fraud, mistake, or 
ambiguity, is the only competent evidence of the 
contract. Dorland v. Dorland __~--------------- 
When writings show a complete legal obligation, 
without any uncertainty or ambiguity as to the ob- 
ject and extent of the engagement, it is conclusively 
presumed that the whole agreement of the parties 
was included in the writings. Glass v. Nebraska State 
Bank: 22-22 os See oe soe ae a a es, 
Parol evidence of prior or contemporaneous oral 
agreement may not be introduced to vary, alter, 
or contradict the clear and unambiguous terms of a 
written contract. Glass v. Nebraska State Bank __ 
Preliminary negotiations, conversations, or oral un- 
derstandings are merged in a written contract or 
agreement. Glass v. Nebraska State Bank ____.. 
A provision in a contract that all matters relating 
to the execution, interpretation, validity, and per- 
formance of it shall be governed by the laws of 
Nebraska is not a waiver of privilege from suit in 
Nebraska by an assignee of the contract. Hills v. 
Burnett: .co2ciss25 3sss2k bse ce le ea ee sessile 
Bair v. Michigan Nat. Bank ___..--._--__.-.-__.- 


Corporations. 


1. 


2. 


The management of corporate litigation is under the 
direction and control of corporate officials. System 
Meat Co. v. Stewart ~---.------------.__---.--_- 
If gross negligence, fraud, or flagrant abuse of dis- 
cretion is present, courts should interfere with the 
management of corporate litigation to protect the 
stockholders. System Meat Co. v. Stewart ___.___- 
In the absence of usurpation, fraud, gross negli- 
gence, or transgression of statutory limitations, 
courts of equity will not interfere at the suit of dis- 
satisfied stockholders merely to overrule the discre- 
tion of directors on questions of corporate manage- 
ment, policy, or business. System Meat Co. v. 
Stewart, 22. oes howe seca cee a secu ees 
Where stockholders for sufficient reason are per- 
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mitted to intervene, they become parties to the 
litigation until such time as the court, upon a 
proper hearing, finds it unnecessary for them to par- 
ticipate. System Meat Co. v. Stewart ~---.------- 
Under the facts presented in this case, interveners 
are entitled to their day in court to contest the 
fairness of the proposed settlement agreement. Sys- 
tem Meat Co. v. Stewart ~_-----_---_.._._------ 
Jurisdiction over a foreign corporation which is ac- 
tually doing business in Nebraska may be obtained 
by service of process upon the Secretary of State 
even though the corporation has not expressly con- 
sented to such jurisdiction. Berg v. Midwest Laun- 
dry Equipment Corp. __----_--_--.-_----- Lee 
It is a question of fact as to whether a foreign 
corporation is doing business in this state. Each 
case must be decided upon its own facts. Berg v. 
Midwest Laundry Equipment Corp. ______---_____ 
A corporation may draw or accept a bill of ex- 
change for the purpose of its business. Geyer v. 
The Walling Co. -.----.---.---___~_---_________e 
Where a private corporation has power to issue 
negotiable paper and the officer or agent of the 
corporation by whom the instrument is executed, 
accepted, or endorsed has apparent authority to per- 
form such act, the fact that he does not have actual 
authority or that the instrument was unauthor- 
ized is not a defense as against a bona fide holder 
of the instrument. Geyer v. The Walling Co. ____ 
A corporation can act only by its agents. The pre- 
sumption is that an act pertaining to its ordinary 
business when performed by an officer who could 
ordinarily transact such business is legally done and 
is binding on the corporation. Geyer v. The Walling 
CO.) eet eee ese i to de 


Statute providing that the guardian or next friend 
is liable for costs of an action brought by him has 
no application to a case brought by another against 
minors or incompetents he has been appointed to 
defend. White v. Ogier -_-----.--------_-__----- 
The fee of a guardian ad litem for services ren- 
dered should be fixed by the court in which such 
services were rendered and taxed as costs in such 
action or proceeding. White v. Ogier _._._.______ 
The circumstances of each case are to be con- 
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sidered in determining to whom the fees of a guard- 
ian ad litem are to be taxed or from what source 
they are to be paid. White v. Ogier __---..-_------ 
In determining the value of services rendered by a 
guardian ad litem the court will consider the nature 
of the litigation, the amount involved, the result of 
the suit, the length of time spent on the case, the 
care and diligence exhibited, and the character 
and standing of the guardian ad litem as a lawyer. 
White v. Ogier 


A court of record has inherent authority to amend 
its records so as to make them conform to the 
facts. Gunia v. Morton _...----------~-----_------ 
In the absence of fraud, the courts will not ordi- 
narily consider the effect of votes not actually 
cast at an election or the effect of fixing of a par- 
ticular time for the election which is allegedly 
more favorable to one side than the other. Peterson 
Vi; Cook. .22- 3208 oo Seis ee eek 
Generally, courts will presume that all electors 
failing to vote at an election assent to the affirma- 
tive vote as shown by the returns. Peterson v. 
Cook e422 oe ee aces ee 
The presumption in favor of the regularity of pro- 
ceedings in courts of general jurisdiction does not 
apply to courts or tribunals of inferior or limited 
jurisdiction who act in a judicial capacity. As to 
such courts or tribunals the facts necessary to con- 
fer jurisdiction must affirmatively appear upon the 
face of the record. Everts v. School Dist. No. 16 
It is a judicial question as to whether an act of the 
Legislature pertains to a matter of statewide con- 
cern or to a matter of purely local concern. State 
ex rel. City of Grand Island v. Johnson -._-____ 
While a court will take judicial notice of its own 
records, it will not ordinarily in one case take judi- 
cial notice of the record in another case. Knapp v. 
City of Omaha __~-~-- 2-2 ek 
A court may take judicial notice of its own pro- 
ceedings and judgments where cases are interde- 
pendent and interwoven. Knapp v. City of Omaha 
Matters so judicially noticed are properly con- 
sidered when determining the questions presented 
by a demurrer. Knapp v. City of Omaha 
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Criminal Law. 


1. 


10. 


By statute, the issuance of an insufficient fund 
check is presumptive evidence of intent to defraud 
and of knowledge of insufficient funds in the bank. 
State v. Eggers _----.-_---___----.-----___----- 
The presumption of intent to defraud is a re- 
buttable presumption and does not shift the burden 
of proof. The presumption of innocence is still a 
matter of evidence to which the defendant is en- 
titled, but along with it the jury is entitled to con- 
sider the presumption provided by this statute as 
to knowledge and intent. State v. Eggers -_---_ 
The crime of obtaining money by means of an in- 
sufficient fund check is completed at the time the 
check is uttered and passed. State v. Eggers -__--- 
Unless subsequent transactions have some bearing 
on the transaction involved in the issuance of a 
check, they are immaterial and incompetent. State 
V; HP perss oo soe5 a ee ee eee oe tes 
The question of the competency of a venireman to 
sit in the trial of a criminal case cannot be raised 
by a motion for a continuance. State v. Eggers 


It is the duty of a trial court to see that a defend- 


ant in a criminal case is tried by a jury such that 
not even the suspicion of bias or prejudice can at- 
tach to any member thereof. State v. Eggers ___- 


The right to challenge jurors for cause is a right 
which may be waived. State v. Eggers  ___-.__ 


Where a motion for a directed verdict is made at 
the close of the evidence of the State in a criminal 
action, the introduction of evidence thereafter by 
the defendant waives any error in the ruling on the 
motion. The defendant, however, is not prevented 
from questioning the sufficiency of the evidence in 
the entire record to sustain a conviction. State v. 
Begers: 2 -i322.0--6o0 ieee ene seek seh seals 
In a criminal action, the Supreme Court will not 
interfere with a verdict of guilty based upon con- 
flicting evidence unless the evidence is so lacking 
in probative force that as a matter of law it is in- 
sufficient to support a finding of guilt beyond a 
reasonable doubt. State v. Miller __-___._--_____. 
State v. Nichols --------_-----------------_____- 
The failure of the court to instruct the jury that 
a defendant charged with rape cannot be convicted 
without evidence corroborating the prosecutrix is 
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not error, unless it appears that such an instruc- 
tion was requested. State v. Miller -__.-_._.-_.__ 
An instruction is erroneous and should not be 
given where it is apt to confuse or mislead the 
jury. State v. Miller ~_-.__-_--_--__- ~~ __--_- 
If it does not appear from the record that an in- 
correct instruction to the jury did not affect the 
result of a trial of a criminal case unfavorably to 
the defendant the giving of the instruction must 
be considered prejudicial error. State v. Miller 
The habitual criminal law does not set out a dis- 
tinct crime, but provides that the repetition of the 
criminal conduct aggravates the offense and pro- 
vides heavier penalties. Von Bokelman v. Sigler 
An instruction which informs the jury that when 
there is conflict in the evidence it is its duty to 
reconcile the evidence if it can, and if it cannot, 
then to determine which is true and which is untrue, 
does not infringe upon the right of the jury to 
judge the credibility of witnesses and the weight 
to be given their testimony. State v. May -_-- 
The words “who shal) be convicted,” contained in 
motor vehicle statute, apply to the offense charged 
and not to the penalty. State v. Steemer ____.___ 
Motor vehicle statute, providing an increased pen- 
alty for a second offense, is not ex post facto as 
to a first conviction prior to its passage, since an 
offender is not punished under it but on a convic- 
tion of an offense after its passage. State v. 
Steetiier 2.222266 acters oe ee Se 
Penalty provision of motor vehicle statute deals 
with offenses committed after its passage, permits 
inquiry into previous convictions, and in fixing the 
penalty does not punish for previous offenses but 
for persistence in violating the statute. State v. 
Steemer. <2. 22 tes eee eh ee ee eek eee ces 
Evidence of other crimes, similar to that charged, 
is relevant and admissible when it tends to prove 
a particular criminal intent which is necessary to 
constitute the crime charged. State v. Dodd ______ 
It is not the province of the Supreme Court in a 
criminal case to resolve conflicts in the evidence, 
pass on the credibility of witnesses, or weigh the 
evidence. State v. Nichols _-__--__._-.-__----.--__ 
In order to warrant a conviction on circumstantial 
evidence, the circumstances taken together must 
be of such conclusive nature and tendency as to 
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produce beyond a reasonable doubt a reasonable 
and moral certainty that the accused committed the 
offense charged. State v. Nichols _.--------.---- 
In determining the weight of circumstantial evi- 
dence, a jury must find that the facts and circum- 
stances are of such a conclusive nature as to ex- 
clude to a moral certainty every other rational hy- 
pothesis except that of guilt of the accused. State 
v. Nichols’: 222222222 See oS ook os ees eee 
An instruction with respect to circumstantial evi- 
dence is not erroneous when it states that if all of 
the facts and circumstances relied upon by the State 
to secure a conviction can reasonably be accounted 
for upon any theory consistent with the innocence 
of the defendant, then the jury should acquit him. 
State v. Nichols. _..--------.---------------.-__-- 
An accused must be brought before a magistrate 
in the first instance as soon as is practical under 
the existing circumstances. State v. O’Kelly —_.- 
When the accused is in fact present before the 
magistrate at the time the complaint is filed, the 
court may proceed with the examination of the de- 
fendant on preliminary hearing to determine prob- 
able cause without the issuance of a warrant. State 
Vc (O Kellys .2. 522 ofocce ot cued beaecsSoseuctes 
A preliminary hearing is not a trial within the 
meaning of Article I, section 11, of the Constitu- 
tion of Nebraska, and there is no requirement that 
counsel be furnished an accused prior to that time. 
Stateov:: O'Kelly: 2-2-2522. bose eos sete see lee 
Investigation and examination of an accused after 
a proper legal arrest and before a _ preliminary 
hearing is not in violation of the United States 
or Nebraska Constitutions and is consistent with 
due process. State v. O’Kelly -_--_-------------- 
The effect of a plea of nolo contendere in a crim- 
inal case is the same as that of a plea of guilty. 
State v.. Hylton. 22222-20-2-2.245- 32222 25eSlecee 
State v. Neuman _-_-.-~-_----------------------- 
Where the defendant pleads nolo contendere, the 
court was not required to impose a sentence but 
was empowered to suspend proceedings and place 
defendant on probation. State v. Hylton _--.-----_ 
Where the punishment of an offense created by 
statute is left to the discretion of a court to be 
exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be dis- 
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turbed unless there appears to be an abuse of dis- 
cretion. State v. Hylton ___-------.-.----------- 
State v. Neuman --~.---------------------------- 
Where the court is empowered to exercise a dis- 
cretion as to the imposition of sentence and the 
term thereof in a criminal case, it is empowered to 
examine reports made by probation officers as to 
the character and qualities of the defendant. State 
Ve (Hylton) soo 22. ose esene slat set tee chee oceccs 
By statute, the Supreme Court is authorized to re- 
duce a sentence when in its opinion the sentence is 
excessive, and it is made the duty of the court to 
render such sentence as in its opinion may be 
warranted by the evidence. State v. Neuman ~~ 
A statute makes it the duty of the Supreme Court, 
when the proper proceedings are had, to review the 
evidence and prevent the imposition of punishment 
which the evidence will not warrant. State v. 
Neuman. «2s s2-ss-c32 c6 Sco eS eee sk eee see ccs 


In an instance of the destruction of matured crops 
of a condemnee the measure of the damage is the 
value at the time of destruction. State v. Dillon 
In the case of injury to crops the condemnee is en- 
titled to the difference between what they were 
worth at the time of maturity and what they 
would have been worth if they had not been in- 
jured. State v. Dillon -----_---_-_---.----------. 


In an action for wrongful death, the measure of 
the damage is the pecuniary loss to the statutory 
beneficiaries. Darnell v. Panhandle Coop. Assn... 
In an action for damages to an automobile, where 
the automobile cannot be placed in substantially as 
good condition as it was before the injury, the 
measure of damages is the difference between its 
reasonable market value immediately before and 
immediately after the accident. Neill v. McGinn 
The injured party is not permitted to recover in 
addition to the reasonable market value of an 
automobile immediately before and after the acci- 
dent damages for loss of use thereof. Neill v. 
McGinn) (2s<e2s2.eccntetechensieces nse sees sects 
For all injuries or damages which may arise on 
account of the proper construction or future op- 
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Death. 


Deeds. 


In 


eration of an improvement, an adjoining proprietor 
must be compensated in the original condemnation 
proceedings. State v. Dillon  .-.--__------------ 
Rule stated as to determination of damages to re- 
maining property not taken in eminent domain pro- 
ceedings. State v. Dillon ~-_-..---.----------_.- 
In an action for breach of contract of purchase 
where the defects in a house may be remedied 
without materially injuring or reconstructing any 
substantial portion of the house, the measure of 
damages is the cost of repairs in making it conform 
with the terms of the contract. Jacobs v. Korst 
Where defects cannot be remedied without recon- 
struction of, or a material injury to, a substantial 
portion of a house, the measure of damages is the 
difference between its market value at the time of 
sale and its market value if it had been as warranted 
or represented. Jacobs v. Korst ~___.--_--_-_.__ 
Where a certain theory as to the measure of dam- 
ages is relied upon by the parties in the trial court, 
it will be adhered to on appeal whether or not it 
is correct. Jacobs v. Korst __----_--.___.._____ 
A verdict and judgment will not be set aside as 
inadequate unless they are clearly wrong and so 
against the weight and reasonableness of the evi- 
dence as to indicate that they were the result of 
passion, prejudice, or mistake. Cooper v. Hastert 


an action for wrongful death, the measure of: the 
damage is the pecuniary loss to the statutory bene- 
ficiaries. Darnell v. Panhandle Coop. Assn. 


In construing a deed it will be presumed that the 
grantor intended the deed to be a consistent whole. 
If it can reasonably be done, the court will har- 
monize ambiguous expressions with the plain pro- 
visions of the deed to effectuate the grantor’s in- 
tent. City of Gering v. Jones _____-_____________ 
An otherwise effective conveyance of property 
transfers the entire interest which the conveyor 
had and has the power to convey, unless an intent 
to transfer a less interest is effectively manifested. 
City of Gering v. Jones _--_-----__.--______ 
Where property is conveyed directly to a municipal 
corporation toe hold for purposes for which the 
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corporation was created, no trust for the benefit of 
others arises, unless such intent can be found to 
be effectively manifested by apt and appropriate lan- 
guage creating a trust in the property. City of 
Gering v. Jones __-_--._--.~----.---------.~---_-- 


Descent and Distribution. 
The Legislature has full power within constitutional 


Divorce. 
1. 


limits to provide the manner of distribution of the 
estates of deceased persons and to define the 
method of creating the various types of estates in 
real and personal property. When such action is 
taken by clear and unambiguous language, the Su- 
preme Court is required to give effect thereto. 
Rose: ‘v.: Hooper 22-22-2222 22-22-2- 222s och 


The decree of the trial court in a divorce action 
insofar as minor children are concerned is never 
final in the sense that it cannot be changed but 
is subject to review at any time in the light of 
changing conditions. Matson v. Matson _-_--~_--__ 
Where custody of a minor child is awarded to the 
mother in a divorce action, the father should ordi- 
narily have the right of visitation, subject to appro- 
priate conditions. Matson v. Matson ----._-_~--- 
Ordinarily alimony should not be allowed by re- 
quiring the husband to pay a fixed sum each month 
during the life of the parties or for an indefinite 
period of time but should be in the form of a lump 
sum. Matson v. Matson -_--_--.---.---------_-- 
Rule for determination of alimony in divorce case 
stated. Matson v. Matson -_------__.._-----_--- 
Sechwareck v. Schwarek ~--~.--_--.------_--.---_- 
Where a wife is conclusively found to be occupying 
an adulterous relationship with a man not her hus- 
band she is an unfit person as a matter of law to 
have the legal custody of her minor children. Beck 
Vi Beck: sec. e 2-3 See esse ooo hee oak deduces 
Condonation is forgiveness, express or implied, for 
a breach of marital duty, with the implied condition 
that the offense shall not be repeated. Beck v. Beck 
Where in an action for divorce both parents are 
found to be unfit or unsuitable to have the care 
and legal custody of the minor children of the par- 
ties, the welfare and best interest of the children 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


will constitute the sole consideration in determin- 
ing the right of custody. Beck v. Beck ~.--_----- 
Under the Separate Juvenile Court Act, where the 
parents of minor children are unfit or unsuitable 
to have their custody, the separate juvenile court 
may properly place their legal custody in the chief 
juvenile probation officer on such terms and condi- 
tions as the court may prescribe. Beck v. Beck _- 
Where adultery by a wife is established in an 
action for divorce, she is not entitled to an award 
of alimony and ordinarily will not be allowed an 
attorney’s fee to be paid by the husband. Beck 
Ve Beck Jessccccccccescsciessceso eu sciceoceesesce 
An allowance of child support against a husband 
will not ordinarily be disturbed on appeal in the 
absence of evidence of inadequacy or excessiveness. 
Beck: vii. Beek.) 252-20 20 oes ot ok os 
An application for a modification of or a change, 
with respect to an allowance of child support in 
a divorce decree, may be made subsequent to the 
time of the decree, but must be founded upon new 
facts and circumstances which have arisen subse- 
quent to the entry of the decree. Shipley v. 
Shipley ..---.--_------.-_- eee epee Se ed ees 
In the absence of proof of new facts and circum- 
stances arising since the time of the original 
decree, an allowance of child support provided for 
therein will be deemed res judicata. Shipley v. 
Shipley. s22c2s025ecesc soda Sec sous Se cle et 
The circumstances surrounding the remarriage of 
the father in a divorce case may be considered 
by the Supreme Court, but the remarriage of a 
father of itself does not relieve him of the obliga- 
tions fixed by the decree. Shipley v. Shipley _--- 
The normal incidents and obligations of a remar- 
riage alone do not justify a reduction of an amount 
of child support properly awarded in a decree of 
divorce. Shipley v. Shipley __--_.--__---_______ 
A divorce from bed and board may be granted on 
the petition of the wife when the husband, having 
sufficient ability to provide suitable maintenance and 
support, does grossly, wantonly, or cruelly refuse 
to do so. Murphy v. Murphy __-_-____.-_______ 
Even if a wife fails to establish her right to a 
divorce from bed and board, she is entitled to an 
award for support and maintenance by the husband. 
Murphy v. Murphy -__-. ~~~ 2 -2---- 
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Where a wife has prayed for a divorce from bed 
and board and supported the same by sufficient 
evidence, and the husband has prayed for an abso- 
lute divorce but failed in his proof, the trial court 
has no discretion in granting the remedy but 
must decree a divorce from bed and board as prayed. 
Murphy v. Murphy _--.---...-------------------- 
Corroboration relied upon in a suit for divorce 
must be competent evidence of the acts or conduct 
asserted as grounds for divorce. Schwarck v. 
Schwarek: 222 2222: eeses2 sid. s soc. ee sec elesats 
Corroborative evidence other than the declarations, 
confessions, or admissions of the parties is re- 
quired of the acts or conduct asserted as grounds 
for divorcee. Schwarck v. Schwarck ~__-_-..-.-.- 
Ordinarily, condonation is complete if there is a 
resumption of marital relations after the alleged 
breach of marital duty. Schwarck v. Schwarck —- 
Rule for determination of alimony provides no 
mathematical formula by which an alimony award 
can be exactly determined. Generally speaking, 
awards in cases of this kind vary from one-third to 
one-half of the value of the property, depending on 
the facts and circumstances of the particular case. 
Schwarek v. Schwareck __--------.---~ ----------_ 
While a divorce proceeding is pending, the parties 
must live separate and apart. Such a separation 
is not wrongful, and ordinarily a charge of aban- 
donment or desertion cannot be based thereon. Upah 
Ve U palin sons oe oes ee es sees 
A divorce case is tried de novo on the record in 
the Supreme Court, which is required to reach 
independent conclusions of fact without reference 
to findings made by the trial court. Upah v. Upah 
Although no violence is threatened, yet harping 
and nagging, continued for years by either a hus- 
band or wife, concerning conduct above reproach, 
may be so unreasonable as to utterly destroy the 
peace of mind, seriously impair health, and ruin 
all legitimate ends and objects of matrimony, and 
constitute extreme cruelty. Upah v. Upah ______ 
Power of court in divorce action to revise or alter 
decree with respect to care, custody, and main- 
tenance of children stated. Grothendick v. Groth- 
endick’- 22+ 222 2h ee Sse See co gel sek 
In the absence of error or a showing that the action 
of the district court with respect to custody of 
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children was unreasonable, such action will not 

ordinarily be vacated or set aside on appeal. 

Grothendick v. Grothendick __.-.-_-_--------.-__.- 126 
27. One seeking relief from a divorce decree may, by 

reason of his conduct subsequent to the rendition 

of the decree, be estopped from attacking it. Koch 

Ver Kochi. oc2ecscol ceesevacee lee eat A ces 137 
28. Where one against whom a divorce decree has been 

granted remarries, it is the general rule that such 

party is thereafter estopped to assail the validity 

of the divorce. Koch vy. Koch ~_...-----_--_--___- 737 
29. Where the care, custody, and control of children 

have been awarded to one of the parents by a 

divorce decree which has become final, such care, 

custody, and control will not ordinarily be changed 

in the absence of changed conditions or where the 

best interests of the children demand it. Koch 

v> Koch. 22023 2S er a 137 
30. It is the better practice to keep the custody of chil- 

dren awarded in a divorce suit within the jurisdiction 

of the court having control over them unless the 

best interests of the children demand otherwise. 

Koch..\vs. (Koch: 2is2s:sc222 2-022 l coe ee ss 737 
31. In a divorce action it is ordinarily within the dis- 

cretion of the court to allow or refuse to allow 

attorney’s fees. Koch v. Koch ________._________ 137 


Easements. 
1. Where an easement is necessary for the enjoyment 
of the estate conveyed, an implied grant is con- 
structively implied in the conveyance. First In- 
vestment Co. v. State Fire Marshal ~____._.-_--__ 66 
2. Owners of a party wall are not tenants in common, 
but each owns in severalty the part thereof situated 
on his own land, with an easement of support from 
the other part. First Investment Co. v. State Fire 
Marshal.*.222¢ 22 S22 en et 66 
3. Where a wall is entirely upon the property of one 
party, the right of an adjoining owner to have 
support therefrom, whether derived from contract 
or acquired by prescription, is in the nature of an 
easement, which is terminated upon destruction of 
the building by accident or casualty. First Invest- 
ment Co. v. State Fire Marshal .__--.-._________ 66 
4. Where a facility becomes so dilapidated as to be 
no longer usable for the purpose for which it was 
intended, the law implies an abandonment and ter- 
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mination of the right of user. First Investment 
Co. v. State Fire Marshal —..-....--------~------ 
The easement of each proprietor in the tenement 
of the other ceases with the existence of the 
state of things which had created it, and there 
is no right in either, in case the other refuses to 
cooperate, to rebuild the wall and claim contribu- 
tion. First Investment Co. v. State Fire Marshal 
There is no obligation to repair a party wall where 
the grant of an easement is an implied one. First 
Investment Co. v. State Fire Marshal ~...------~_- 
An easement for one purpose established by mere 
user cannot by legal intendment be extended to 
another purpose. First Investment Co. v. State 
Fire: Marshal: ..c--4s.02: -sSess24s on o2e ates k 
The owners of a party wall do not have a reciprocal 
easement of support from each other’s building, 
but either of them may remove his own building 
without liability for the resulting damage to the 
other, providing he gives proper notice of removal 
and uses reasonable care and caution to protect the 
wall and remaining building. First Investment Co. v. 
State Fire Marshal ~-.----.---_-_-.-.---~-------- 
An easement for use and occupancy of land may 
be created by implication. Price Realty Co. v. Air- 
port Authority -__-------.-------.------.-----~- 
An easement by implication may flow from and be 
created by the existence of an element of necessity 
for use and occupancy. Price Realty Co. v. Airport 
Authority ..2520 Se ee este odeceu 
An easement by implication may flow from and be 
created by an implied grant from what has been 
said or done by the parties involved. Price Realty 
Co. v. Airport Authority .---.---.-------------.- 
The defense of a prescriptive easement is avail- 
able in a trespass action under a general denial. 
Martin v. Norris Public Power Dist. ~-_--._--..- 
Requirements of easement by prescription stated. 
Martin v. Norris Public Power Dist. -..---.---.--- 
The existence of a prescriptive easement and the 
nature of the improvement which the defendant 
would be permitted to make under it were ques- 
tions of fact which should have been submitted to 
the jury under proper instructions. Martin v. Norris 
Public Power Dist. ~.--..---..----------~------- 
An easement encumbering the homestead of the 
grantor is void unless executed and acknowledged 
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Elections. 
1, 


by both husband and wife. Martin v. Norris Public 
Power ‘Dist. 2252-22 -o eee sor esses soos esseoees 


The special election under the Reorganization of 
School Districts Act is governed by the general 
election laws and is subject to contest. Longe v. 
County of Wayne _____--_..--------------------- 
An. adequate statutory remedy for the settlement of 
the rights of parties in election cases is provided 
by either contest or quo warranto and these remedies 
are exclusive. Longe v. County of Wayne -__--_ 
If an election is held in fact, it is valid, though 
there may have been interference by the elements. 
Peterson v. Cook ~-.----------------------.----- 
In the absence of fraud, the courts will not ordi- 
narily consider the effect of votes not actually cast 
at an election or the effect of fixing of a particular 
time for the election which is allegedly more favor- 
able to one side than the other. Peterson v. Cook 
Generally, courts will presume that all electors 
failing to vote at an election assent to the affirma- 
tive vote as shown by the returns. Peterson v. Cook 
Statute on holding of school district elections is 
not unconstitutional because of its providing that 
the school board or board of education shall desig- 
nate the polling places at which the elections are to 
be held. Peterson v. Cook _-_---------.-------. 
Under a statute providing for a school district elec- 
tion which leaves the selection of the number and 
location of the polling places to the school board, 
its decision will be final unless it is clearly shown 
to be arbitrary and unreasonable. Peterson v. Cook 


Eminent Domain. 


1. 


In a condemnation action the weight and credibility 
of testimony of either lay or expert witnesses as 
to land values is for the jury. Connor v. State __ 
State v. Wixson —__-.--_2--2_ oe ee 
State v. Dillon ~.-_---_..--_ _o 2 eee 
The amount of the damages sustained by a land- 
owner for a right-of-way condemned across his 
land is peculiarly of a local nature to be deter- 
mined by a jury, and its verdict will not ordinarily 
be interfered with if it is based on the testimony. 
Connor v. State —-------_-___ 
In a condemnation action, when the evidence is 
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conflicting, the verdict of a jury will not be set 
aside unless it is clearly wrong. Connor v. State 
State v. Wixson ----_--_-----__----------------- 
State v. Dillon ~.---_-..---.-._---.-.-----------. 
There is no constitutional limitation in this state on 
the right to take private property for public use 
under the power of eminent domain, except as to 
the right to just compensation. Hammer vy. De- 
partment of Roads ---_.---.--_.---------------- 
As a general rule, action taken by a governmental 
agency with its legally constituted authority is pre- 
sumed to be valid. Hammer v. Department of 
Roads. oifek a sssske decease ses ds nshesaeuselee ees 
The burden to prove invalidity of governmental 
action is on the litigant contesting its validity. 
Hammer v. Department of Roads ~._-------.---.- 
Condemnation is the implementation of the power 
of eminent domain. It is the right of a nation 
or state, or some other to whom the power is law- 
fully delegated, to take or condemn private prop- 
erty for public use. State v. Dillon __---.-_-_--_ 
Ordinarily due compensation must be made for 
property taken under the power of eminent domain. 
State-v.. Dillon «2scus22u2s2222 hess ceuce eoeseces 
By the terms of Article I, section 21, of the Con- 
stitution of Nebraska, the property of no person 
shall be taken or damaged for public use without 
just compensation therefor. State v. Dillon ~.__-- 
In an instance where land is taken by condemnation 
the owner is entitled to recover the fair market 
value of the land at the time of taking. State v. 
Dillon: “wet aoe ok Se ek Stan Lbs ste 
If land is damaged by the taking of other land 
the right of recovery is the difference between the 
fair market value immediately before and immedi- 
ately after taking. State v. Dillon ~._..---.-_---- 
In an instance of the destruction of matured crops 
of the condemnee the measure of the damage is 
the value at the time of destruction. State v. Dillon 
In the case of injury to crops the condemnee is 
entitled to the difference between what they were 
worth at the time of maturity and what they 
would have been worth if they had not been in- 
jured. State v. Dillon .--.--__.---.-.-----_-_----- 
In a case where land condemned is under lease to 
and in possession of a third person, and by the 
taking or damaging the lessee is deprived of his 
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Equity. 


Estoppel. 


1. 


use in whole or in part, he is entitled to recover 
from the condemner on the same character and qual- 
ity of proof as would entitle the condemnee to re- 
cover. State v. Dillon __._.___..-____-_-_----.-- 
In a case where a lessee of land has established a 
right of recovery for damage to growing crops or 
for deprivation of right to produce such crops, the 
measure of his right of recovery is the difference 
between the value of his share of the crops at 
maturity and what would have been the cost of 
production of the entire crop. State v. Dillon --.._ 
The amount of the damages sustained by a land- 
owner for a right-of-way condemned across his land 
is peculiarly of a local nature to be determined by 
a jury, and its verdict will not ordinarily be inter- 
fered with if it is based on the testimony. State 
Vv. Wixson Bae amet a Bett eI ee 


In condemnation proceedings, an owner of real estate 
who is familiar with the value can testify as to 
the value thereof. State v. Wixson __--.--- _- 
For all injuries or damages which may arise on 
account of the proper construction or future opera- 
tion of an improvement, an adjoining proprietor 
must be compensated in the original condemnation 
proceedings. State v. Dillon ~-_-___-----._----__ 
Rule stated as to determination of damages to re- 
maining property not taken in eminent domain 
proceedings. State v. Dillon _-_-----.__._-___--_--. 


A court of equity will not lend its aid to one who 
does not come into court with clean hands. Lewis 
v.:Gallemore: 2-52. 5.5524 ce nctess-305Looke 
The equitable principle expressed in the maxim, 
“He who comes into equity must come with clean 
hands,” being founded on public policy, public policy 
may require its relaxation or limitation. Lloyd 
v., Gutgsell) co--2. 222s-sceslee es seca 
Even when the parties have been found to be in 
pari delicto, relief may be awarded on the ground 
that in the particular case public policy will be 
deemed to be best conserved by that course. Lloyd 
v. Gutgsell 


Ordinarily the doctrine of equitable estoppel can- 


945 


350 


350 


431 
444 


431 


444 


444 


279 


715 


715 


946 


Evidence. 
1. 


INDEX [Vou. 175 


not be invoked against a municipal corporation in 
the exercise of governmental functions but excep- 
tions are made where right and justice so demand, 
particularly where the controversy is between one 
class of the public as against another class. Ham- 
mer v. Department of Roads -----~--.-.--.-.--- 
The doctrine of equitable estoppel may be invoked 
against a municipal corporation where there have 
been positive acts by the municipal officers which 
may have induced the action of a party and where 
it would be inequitable to permit the corporation to 
stultify itself by retracting what its officers had 
done. Hammer v. Department of Roads ---------- 


Hearsay evidence is generally inadmissible and 
does not become admissible because of the death 
of the person whose statement is sought to be 
proved. Darnell v. Panhandle Coop. Assn. -_------ 
When evidence which is not generally admissible 
is offered for a limited purpose, the proper proce- 
dure is for counsel to state the limited purpose 
for which the evidence is offered and for the trial 
court to admonish the jury that the evidence is 
received for a limited purpose only and that it 
cannot be considered by the jury for any other 
purpose. Darnell v. Panhandle Coop. Assn. ..------ 
As a general rule, textbooks, although standard 
authorities, are not competent independent evi- 
dence. Darnell v. Panhandle Coop. Assn. ---.----- 
To lay the foundation for the proper presentment 
of error in the exclusion of proposed testimony, 
an offer to prove must be made of matter which 
would have been admitted as relevant, responsive, 
and pertinent in answer to the rejected interroga- 
tory. State v. Eggers -...-.--.----------------- 
By statute, the issuance of an insufficient fund 
check is presumptive evidence of intent to defraud 
and of knowledge of insufficient funds in the bank. 
State. v. -Bgeers’..2- 2 ooh ec sole ee} 
The presumption of intent to defraud is a rebuttable 
presumption and does not shift the burden of 
proof. The presumption of innocence is still a 
matter of evidence to which the defendant is en- 
titled, but along with it the jury is entitled to con- 
sider the presumption provided by this statute as 
to knowledge and intent. State v. Eggers ------ 
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An offer of proof is required for the purpose of 
making it appear to the court that the question 
put to the witness calls for competent evidence. 
Unless it does so without equivocation, it is not 
error to overrule the offer. State v. Eggers _-.. 
It is not error to reject an offer of proof not within 
the limits of the question on which the offer is 
based. State v. Eggers —----..---------.------- 
Under ordinary circumstances the opinion of an 
expert witness is to be considered and weighed by 
triers of fact like any other testimony. Connor 
Vi State, occere cee feceteee ete ect atecteoscesketek 
State: v;. Wixson: 222i eee ce fleeces cease ecls 
The word “evidence,” in its technical meaning and 
common acceptation, includes all the means by 
which any fact in dispute at a judicial trial is estab- 
lished or disproved. Everts v. School Dist. No. 16 
An affidavit used as evidence in the trial court 
eannot be considered on an appeal of a cause to 
the Supreme Court unless it is offered in evidence 
in the trial court and preserved in and made a part 
of the bill of exceptions. Everts v. School Dist. 
NO: 16 ~sccssel cesses eceee es test sole tates 
In condemnation proceedings, an owner of real 
estate who is familiar with the value can testify as 
to the value thereof. State v. Wixson -_.-.------. 
Triers of fact are not compelled to accept as abso- 
lute verity every statement of a witness not contra- 
dicted by direct evidence. The persuasiveness of 
such evidence may be destroyed even though un- 
controverted by direct testimony. Pruit v. McMaken 
Transp. Co. --.----.------ SowAt ec aees sees date 


Evidence of other crimes, similar to that charged, 
ig relevant and admissible when it tends to prove a 
particular criminal intent which is necessary to 
constitute the crime charged. State v. Dodd --_ 
While a court will take judicial notice of its own 
records, it will not ordinarily in one case take 
judicial notice of the record in another case. Knapp 
v. City of Omaha ____-------.--~-----.--------- 
Weiner v. Morgan _--..------------------------ 
A court may take judicial notice of its own pro- 
ceedings and judgments where cases are interde- 
pendent and interwoven. Knapp v. City of Omaha 
Testimony of witnesses must be confined to con- 
erete facts perceived by the use of their senses as 
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distinguished from opinions and conclusions deduci- 
ble from evidentiary facts. Stillwell v. Schmoker 
While an expert witness will be permitted to express 
his opinion, or even his belief, he cannot give his 
opinion upon the precise or ultimate fact in issue 
before the jury, which must be determined by it. 
Stillwell v. Schmoker ______.-_---.--------------- 
A witness may describe the marks that he observed 
near the place of the accident. The inference to 
be drawn from the testimony is solely the prov- 
ince of the jury. Stillwell v. Schmoker _.___-.- 
Circumstances connected with an accident may be 
sufficient to overcome direct evidence as to the 
speed of a motor vehicle. Stillwell v. Schmoker 
Parol evidence of prior or contemporaneous oral 
agreement may not be introduced to vary, alter, or 
contradict the clear and unambiguous terms of 
a written contract. Glass v. Nebraska State Bank 
Preliminary negotiations, conversations, or oral 
understandings are merged in a written contract 
or agreement. Glass v. Nebraska State Bank -. 
A self-serving declaration is one made by a party 
in his own interest at some time and place out of 
court, and does not include testimony which he 
gives as witness at the trial. Jones v. State ___.. 
In order to warrant a conviction on circumstantial 
evidence, the circumstances taken together must 
be of such conclusive nature and tendency as to pro- 
duce beyond a reasonable doubt a reasonable and 
moral certainty that the accused committed the 
offense charged. State v. Nichols ~--_-_-----.-__ 
In determining the weight of circumstantial evi- 
dence, a jury must find that the facts and circum- 
stances are of such a conclusive nature as to exclude 
to a moral certainty every other rational hypothesis 
except that of guilt of the accused. State v. Nichols 
An objection to evidence as being self-serving is 
not good when the evidence is explanatory or in 
rebuttal of evidence offered by the opposing party. 
Kraft v. Fundum ____.---~.-..-----------_ eee 


Executors and Administrators. 


1. 


By statute, the court is empowered to fix the 
time within which creditors may present claims 
against the estate of a decedent. Farmers Co-op. 
Mercantile Co. v. Sidner ---_-__-------.--..------ 
By statute, it is required that notice by publication 
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shall be given to creditors of the estate of a dece- 
dent. Farmers Co-op. Mercantile Co. v. Sidner 94 

3. By statute, it is provided that in an instance 

where a creditor has failed to present his claim 

within the time fixed, he may, within 3 months, 

apply for additional time not exceeding 3 months. 
Farmers Co-op. Mercantile Co. v. Sidner ----_--- 94 

4. The right to an extension of time on application 

to file a claim against an estate is dependent upon 

a showing of good cause. Farmers Co-op. Mercan- 
; tile: ‘Co;- vi ‘Sidner © 2222-- 2 ssess22 se set ec secu sss 94 

5. A claim for unliquidated damages, unasserted by 

the claimant or in his behalf within the time fixed 

by statute for the filing of claims in a probate 

proceeding, is a direct legal interest in an action or 
proceeding. Farmers Co-op. Mercantile Co. v. Sidner 94 

6. A claimant who appeals from a judgment of the 

county court disallowing a claim against the estate 

' of a deceased person is required to file a petition 

in the district court within 50 days from the date 

of the rendition of the judgment in the county 
court. Satterfield v. Estate of Buell ~----------- 473 

7. If the claimant fails to file a petition within 50 

days from the date of the rendition of the judgment 

in the county court, he should be nonsuited unless 

the court on good cause shown shall otherwise 
order. Satterfield v. Estate of Buell ~_---._---_ 473 

8 It is a question of fact as to whether good cause 

has been shown to permit a petition to be filed out of 

time. Ordinarily, the Supreme Court will not dis- 

turb the finding and judgment of the district court 

on that issue in the absence of a showing of an 
abuse of discretion. Satterfield v. Estate of Buell 473 


Extradition. 
A fugitive from justice surrendered by one state upon 
the demand of another may be prosecuted by the 
latter for any offense committed within its borders 
without first having had an opportunity to return 
to the state by which he was surrendered. State 
vow, Dodd [222 2 ots eee ch ee ee ee eS 533 


Fines. 

Where fines, penalties, and license money arise and 
are paid in under the general laws of the state, 
such money shall be paid over to the counties re- 
spectively wherein the same may be levied or im- 
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posed, and appropriated exclusively to the support 
of common schools in the several school districts 
of such county. School Dist. of Omaha v. City of 
Omaha: 22S soe eck st ete cee beeceesccs 


Foreign Corporations. 


Where the validity of service by publication upon the 


defendant depends upon the defendant owning prop- 
erty, or having debts owing to him within the state 
which are sought to be taken by a provisional rem- 
edy, the defendant may appear specially and deny 
that he owns any property or has any debts owing 
to him within the state. Insurance Co. of North 
America v. Kunin __..-----.-..----_-.-----..--- 


Fraudulent Conveyances. 


The question of fraudulent intent in all cases pertain- 


ing to fraudulent conveyances is a question of fact, 
and not of law. 'Walkenhorst v. Apolius ---..._..- 


Garnishment. 


The filing of a special appearance containing allega- 


tions relating to the validity of a garnishment is 
not a general appearance where the jurisdiction of 
the court depends upon the validity of the garnish- 
ment. Insurance Co. of North America v. Kunin 


Duty of propane supplier of gas with respect to 
inspection stated. Darnell v. Panhandle Coop. Assn. 
When a propane supplier of gas may be held liable 
stated. Darnell v. Panhandle Coop. Assn. --..--.. 


Habeas Corpus. 


1. 


Where the custody of a minor child is involved 
in a habeas corpus action the custody of the child 
is to be determined by the best interests of the 
child, with due regard for the superior rights of a 
fit, proper, and suitable parent. Raymond v. Cotner 
Habeas corpus is a collateral proceeding when 
regarded as a means of attack upon a sentence in 


a criminal case. Extrinsic evidence is inadmissible-.. ° 


to show invalidity of sentence. Von Bokelman v. 
SIG OP non eee she See sae eee see sles 
In order to release a person from a sentence and 
imprisonment by habeas corpus, it must appear that 
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Highways. 
ly 


the sentence was absolutely void. Von Bokelman 
V.. (Sigler? 2 2.c4-<sscsos sence caw S cccte sc asseees 
Habeas corpus will not lie to discharge a person 
from sentence of penal servitude when the court 


imposing the sentence had jurisdiction of the of-- 


fense, had jurisdiction of the person of the de 
fendant, and the sentence was within the power 
of the court to impose. Von Bokelman v. Sigler 
Habeas corpus will not lie on behalf of a con- 
victed prisoner on the ground that the sentence 


951 


305 


305 


to imprisonment is in excess of the statutory period, - 


since such sentence is erroneous merely, and not 
void. Von Bokelman v. Sigler ~--------..------- 


As a general.rule, action taken by a governmental 
agency within its legally constituted authority is 
presumed to be valid. Hammer v. Department 
Of Roads” 22225 s.ssees. 2852 dole cans Soo sees 
The burden to prove invalidity of governmental 
action is on the litigant contesting its validity. 
Hammer v. Department of Roads -.-..-_---------- 
Declaration of legislative purpose in enactment of 
State Highway Act is set out. Hammer v. Depart- 
ment of Roads _-_---.--------------~--~--------- 
Under former statute, it was provided that drivers 
of vehicles proceeding in opposite directions should 
pass each other to the right, each giving to the 
other at least one-half of the main-traveled por- 
tion of the roadway as nearly as possible. Cole 
v. Wentworth --------.--.---.-~.--------------- 
Under former statute, it was provided that upon 
all highways of sufficient width, except upon one- 
way streets, the driver of a vehicle should drive 
the same upon the right half of the highway unless 
it was impracticable to travel on such side. Cole 
vs. Wentworth . .-22.222.2-22s22cccsecece_2eldc les 


Homesteads. 


-1. 


The homestead of a married person cannot be con- 
veyed or encumbered unless the instrument by which 
it is conveyed or encumbered is executed and ac- 
knowledged by both husband and wife. Martin v. 
Norris Public Power Dist. ~.-._-_...-..---_---_- 
When plaintiff, to avoid the effect of an instru- 
ment executed by him, claims a homestead, he has 
the burden of proving that claim by a preponder- 
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ance of the evidence, and in a jury trial the jury 
should be so instructed. Martin v. Norris Public 
Power’: Dist.) cles -25cl025- 54 Joss es Sos 


Husband and Wife. 


Infants. 


1, 


An easement encumbering the homestead of the grantor 


is void unless executed and acknowledged by both 
husband and wife. Martin v. Norris Public Power 
Dists. does chests ssossesceucse Senco ese oe sod 


In a proceeding brought under the Juvenile Court 
Act, it is essential to the jurisdiction of the court 
that service of summons be had upon the person 
or persons having the custody or control of the 
child, or with whom the child may be when the 
action is commenced. Morimoto v. Nebraska Chil- 
dren’s Home Society ~.__-----------------.------ 
A temporary interruption of the custody or control 
of a child, without fault on the part of the person 
having its custody or control, will not operate to 
excuse the failure to serve a summons as required 
by the Juvenile Court Act. Morimoto v. Nebraska 
Children’s Home Society -----.--.----.---------- 
An appeal from a finding and adjudication of the 
district court that a child is or is not neglected or 
dependent is disposed of in the Supreme Court by 
trial de novo. Jones v. State --------_.-.-.---- 
Any final order or judgment entered by a separate 
juvenile court may be reviewed. by the Supreme 
Court within the same time and in the same man- 
ner prescribed by law for the review of any order 
or judgment of the district court. Jones v. State __ 
A statute providing as to who are neglected chil- 
dren should be liberally construed to aid the pur- 
pose of its enactment. Jones v. State -_________-- 
Whether a child is a neglected child is a question 
of fact. Each case must be determined on its own 
facts. Jones v. State ---_--------___-----_ ee 
The jurisidiction of a state to regulate the custody 
of infants found within its territory does not de- 
pend upon the domicile of the parents. It has its 
origin in the protection that is due to the incom- 
petent or helpless. Jones v. State -.....-_.-______ 
Jurisdiction of the state over dependent children 
arises out of its power possessed as parens patriae. 
Residence within the state suffices. Jones v. State 
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9. 


10. 


Injunction. 
1. 


Insurance. 
A 


Interest. 
1. 


A child must in fact be dependent and neglected 
at the time proceedings are instituted to have it 
declared a neglected and dependent child, or it 
should be in danger of so becoming in the near 
future. Jones v. State --.-_.--.----------------- 
It is against the intent of the law to permit the 
removal of a child from this jurisdiction unless a 
proper showing is made that it will not become 
a neglected or dependent child. Jones v. State __ 


Injunctive relief will not, in the absence of an abuse 
of discretion, issue to contro] the acts of school 
boards and county superintendents within the limits 
of the powers conferred on them. Bierman v. 
Campbel). .22cs2en occ s4cSet cet ee dee ceesrecsces. 
Where there is no other adequate remedy avail- 
able, unlawful acts beyond the scope of the powers 
of officers of a school district may be enjoined on 
the complaint of one whose property rights will 
be irreparably injured thereby. Bierman v. Camp- 
belli) 222.2222 SS eas eh eee Sees See Re 


contract of insurance which is plain and unam- 
biguous as to its meaning must be enforced accord- 
ing to its terms the same as any other contract. 
G. Bartling Co. v. Harris Truck Lines, Inc. --_- 


The Legislature may, in the exercise of the police 
power, fix maximum interest rates for the hire of 
money or the forbearance of debt. Elder v. Doerr 
Interest is defined as the number of dollars that 
may be charged per year on one hundred dollars 
upon any loan or forbearance of money, goods, or 
things in action. Elder v. Doerr ___.-.__--____-_-- 
Under the Constitution of Nebraska, an act regu- 
lating interest on money must be general and not 
special; the act must be made by general law on 
a reasonable classification of persons or things. 
Elder: “vio Doerr 2c ce nceseucsecs seu sau cede ceae, 
The price differential provided in the Nebraska 
Installment Sales Act is a charge for the hire of 
money or the forbearance of debt, and is therefore 
a regulation of interest within the meaning of 
the Constitution of Nebraska. Elder v. Doerr ____ 
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The fixing of different interest rates for install- 
ment sales contracts in sales of automobiles based 
on classifications of automobiles according to their 
ages, is special legislation inhibited by Article 
III, section 18, Constitution of Nebraska. Elder 
Wis Doerr’ oise2e cee csce se case so ee oe eee 
The fixing of different interest rates on automobiles 
and other personal property is special legislation 
inhibited by Article III, section 18, Constitution of 
Nebraska, in that there is no substantial difference 
of situation or circumstances that would naturally 
suggest the justice or expedience of diverse legis- 
lation with respect to the object of their classifica- 
tion. Elder v. Doerr -----~.---.---..----------- 
Regardless of the term used, if the result is a charge 
for the loan of money or for forbearance of a debt 
the result is interest. General Motors Acceptance 
Corp. v. Mackrill ~-...-----.-.-------------._-.- 
Lloyd v. Gutgsell ._-.---------__----_.---_.----- 
Disguise it by any name that may be done, it is and 
remains interest. The concern is not with the form 
but the intent of the transaction. General Motors 
Acceptance Corp. v. Mackrill ~_...-..--------___- 
The permissive provisions of the Installment Loan 
Act will not apply to a nonlicensee, but a nonlicensee 
will be bound by the inhibitory provisions of the act. 
General Motors Acceptance Corp. v. Mackrill __ __ 
The power of the Legislature to regulate interest 
on money is limited by Article III, section 18, 
Constitution of Nebraska, which provides that it may 
not be done by local or special laws. Stanton v. 
Mattson: 2<s.56e02e 0 oehs oe seek estes sek 
By Article III, section 18, of the Constitution of 
Nebraska, the Legislature is prohibited from pass- 
ing local and special laws regulating the interest on 
money. It prohibits class legislation which does not 
operate equally and uniformly upon all members 
of the class brought within its operation. Stanton 
Vi, Mattson: .2uccceselossctee seh ie ce ees 
The designation of retail installment sales contracts 
as a class to the exclusion of all others including 
manufacturers, distributors, and others making 
such contracts, in fixing maximum interest to be 
charged, is special and not general legislation in- 
hibited by Article III, section 18, of the Constitu- 
tion of Nebraska. Stanton v. Mattson _...._-.---- 
The statutory definition of an installment sales con- 
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14. 


15. 


tract as one in which a lien is taken or title retained, 
to the exclusion of other such contracts, is special 
and not general in that it has no reasonable relation 
to the regulation of interest on money. Stanton 
Vo Mattson: 2 2-2452-oi ees tus eon ett seesuSoas 
The exclusion of motor vehicles from the provisions 
of sections 6 and 7 of Legislative Bill 811, 73rd 
session of the Nebraska Legislature, makes such 
sections special as distinguished from general pro- 
visions. Stanton v. Mattson --.-------------~---- 
The borrower as a participant in a usurious trans- 
action is in vinculis and not in pari delicto to the 
lender as regards usury. Lloyd v. Gutgsel] __.___ 


Intoxicating Liquors. 


1. 


Powers of Nebraska Liquor Control Commission 
are stated. Terry Carpenter, Inc. v. Nebraska Liquor 
Control! Commission _.__.-.-.-..-.--------_--.- 

The Nebraska Liquor Control Commission may not 
adopt rules and regulations which are in conflict 
with the provisions of the Nebraska Liquor Con- 
trol Act. Terry Carpenter, Inc. v. Nebraska Liquor 
Control Commission —.__._.-..---------_--.--.--- 
The officers of the Nebraska Liquor Control Com- 
mission carry into effect legislative policies embodied 
in the statute in accordance with the legislative 
standard therein prescribed. Terry Carpenter, Inc. 
v. Nebraska Liquor Control Commission ~__-..--.-- 
The Nebraska Liquor Control Commission is charged 
with the enforcement of no policy except the policy 
of law. Terry Carpenter, Inc. v. Nebraska Liquor 
Control Commission _.--_--..--....-----...------ 


Joint Tenancy. 


1. 


2. 


Effect of withdrawal of funds by one joint owner of 
building and loan stock stated. Rose v. Hooper —- 
A joint tenancy may be created in real estate and 
in any kind of personal property that may be held 
in severalty. White v. Ogier _..-_-._-..--_.-----_ 
In order to create a joint tenancy the purpose must 
be clearly expressed, otherwise the tenancy will be 
held to be in common. White v. Ogier --._.-._-- 
Joint tenancies are not favored in the law, and if 
not expressly created by statute, contract, convey- 
ance, grant, or devise, the law presumes the ex- 
istence of a tenancy in common in jointly owned 
property. White v. Ogier _....-_--__--_--.--____ 
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5. A joint tenancy in personal property may be created 
by oral agreement if it is established by a pre- 
ponderance of the evidence the quality of which 
is clear, satisfactory, and convincing in character. 
White <v: (Opgier: 2 :.2.-22-22.52 222s Sceeeceee2ocecet 883 
6. A joint tenancy is destroyed by any act of one 
joint tenant which is inconsistent with joint ten- 
ancy. Such an act has the effect of destroying the 
right of survivorship incidental to it. White v. Ogier 883 
7. A joint tenancy in a bank account is extinguished 
by the withdrawal of the whole or a part thereof 
without the consent of the other joint tenant. 
White v. Ogier ~__-..-.------_-_-----------__--- 883 
8. The holding in the case of Crowell v. Milligan, 
157 Neb. 127, 59 N. W. 2d 346, to the effect that a 
withdrawal of funds from a joint tenancy account 
does not divest the right of survivorship as to such 
funds is overruled whether the joint tenancy is 
created by statute, contract, conveyance, grant, or 
devise. White v. Ogier -----.----__-.-_--.------ 883 
9. When the evidence is insufficient to create a ten- 
ancy in jointly owned property, the presumption is 
that it is held as a tenancy in common. White v. 
Opier. 2s 2ses oes ect ea teats 883 


Judgments. 

1. A petition that does not state facts sufficient to con- 
stitute a cause of action will not support a judg- 
ment rendered thereon. Hague v. Sterns __.---.-__ 1 

2. The proper function of an order nunc pro tunc is to 
correct a record which has been made so that it will 
truly record the action had, which through inad- 
vertence or mistake has not been truly recorded. 
Gunia v. Morton ~._---_---------_--_.---2--_e 54 
Andrews v. Nebraska State Railway Commission _. 222 

3. It is not the purpose of an order nunc pro tunc to 
correct, change, or modify action previously taken 
by the eourt. Gunia v. Morton ----___-._---______ 54 

4. An order by the district court vacating a default 
judgment and permitting a party to defend upon the 
merits is a final and appealable order. Jones v. 
Nebraska Blue Cross Hospital Service Assn. __--_- 101 

5. <A district court has inherent power to vacate ‘or 
modify its own judgment at any time during the 
term in which it is rendered. Jones v. Nebraska 
Blue Cross Hospital Service Assn. _-.._--..__.__- 101 

i 6. Ordinarily, where a judgment has been entered by 
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10. 
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12, 


13. 


14. 


15. 


default and a prompt application made at the same 
term to set it aside, with a tender of an answer dis- 
closing a meritorious defense, the court may, on rea- 
sonable terms, sustain the motion and permit the 
cause to be heard upon the merits. Jones v. Nebras- 
ka Blue Cross Hospital Service Assn. ~-.----~------ 
An order of the district court setting aside a de- 
fault judgment will not be set aside in the absence 
of proof or showing that there was an abuse of 
discretion. Jones v. Nebraska Blue Cross Hospital 
Service: ‘Assn: <2 2 eso eheess sete cect sececeenue 
In the absence of any evidence in a bill of excep- 
tions, it will be presumed by the Supreme Court on 
appeal that the district court has not abused its dis- 
cretion in setting aside a default judgment. Jones 
v. Nebraska Blue Cross Hospital Service Assn. __ 
A judgment which is void for failure to cause a 
summons to be served on a necessary party may be 
collaterally attacked by a petition to vacate the 
judgment. Morimoto v. Nebraska Children’s Home 
Society: ee scone ete eset 
The rules relating to nunc pro tune orders are 
generally applicable to administrative and quasi- 
judicial commissions. Andrews v. Nebraska State 
Railway Commission ~..~---.-..----------------- 
The order nunc pro tunc may be supported by the 
judge’s notes, court files, or other entries of record. 
It may also be based upon other evidence, oral or 
written, which is sufficient to satisfy the court that 
the order is required to make the record reflect the 
truth. Andrews v. Nebraska State Railway Commis- 
SION S226 ot eos Sia Se Se ooo een tee saees 
Scope of relief that may be obtained under declara- 
tory judgment statute stated. Dorland v. Dorland 
By the terms of the declaratory judgment statute 
a contract may be construed either before or after 
there has been a breach thereof. Dorland v. Dorland 
Habeas corpus is a collateral proceeding when 
regarded as a means of attack upon a sentence in 
a criminal case. Extrinsic evidence is inadmissible 
to show invalidity of sentence. Von Bokelman v. 
Sigler 2025.22 st ssa ak os eee see ee 
Material facts or questions which were an issue in 
a former action, and were there admitted or judi- 
cially determined, are conclusively settled by a 
judgment rendered therein. Such facts or ques- 
tions become res judicata and may not again be 
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litigated in a subsequent action. Knapp v. City 
of. Omaha ~ e222 oat ses eee a ee hee ee eo ts 
A cause of action, once finally determined between 
the parties on the merits, cannot afterwards, so long 
as such judgment remains in force, be litigated by 
new proceedings, either before the same or any other 
tribunal. Knapp v. City of Omaha ___-__------_- 
The rule of res judicata applies, not only to judg- 
ments which are the result of a trial of issues of 
fact, but also to judgments on demurrer, where 
such judgments go to the merits of the case. A 
judgment on a demurrer, which is based on a tech- 
nical defect of pleading, a lack of jurisdiction, or 
the like, does not involve the merits of the con- 
troversy, and will not support the plea of res 
judicata. Knapp v. City of Omaha ~_-__-.-..-_-- 
When a plea of res judicata is interposed, the 
controlling question is whether the judgment offered 
to support it is based on the merits of the contro- 
versy. Knapp v. City of Omaha -----_-------.__ 
A judgment of dismissal after sustaining a demurrer 
based on the failure to state a cause of action is 
a judgment on the merits even though by amend- 
ments a good cause of action might be stated. 
Knapp v. City of Omaha ~-.---------_---_----.--- 
Rule as to judicial notice in one suit of proceedings 
in another suit stated. Weiner v. Morgan ______ 
A court of general jurisdiction has inherent power 
to vacate or modify its own judgments at any time 
during the term at which they are pronounced. Such 
power exists entirely independent of any statute. 
Johnston Grain Co. v. Tridle _.------.-.--..__-___ 
A court has no discretionary power or authority to 
vacate a judgment on application made within the 
judgment term but considered and ruled on at a sub- 
sequent term. Johnston Grain Co. v. Tridle ~___ 
The courtesy which should prevail among members 
of the bar is a proper matter to be considered by 
the trial court in exercising its discretion to set 
aside a judgment in term time. Johnston Grain Co. 
We Tridle, 2.s2sseesseoteteceetes Sees ce eee sce 


The quesiton of the competency of a venireman 
to sit in the trial of a criminal case cannot be 
raised by a motion for a continuance. State v. 
Bgeers: 222-222 tes te ses osteo 
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It is the duty of a trial court to see that a de- 
fendant in a criminal case is tried by a jury such 
that not even the suspicion of bias or prejudice 
can attach to any member thereof. State v. Eggers 
The right to challenge jurors for cause is a right 
which may be waived. State v. Eggers ..--------- 


Juvenile Courts. 


1. 


In a proceeding brought under the Juvenile Court 
Act, it is essential to the jurisdiction of the court 
that service of summons be had upon the person or 
persons having the custody or control of the child, 
or with whom the child may be when the action is 
commenced. Morimoto v. Nebraska Children’s Home 
Society: 22222... St venkat eee 
A temporary interruption of the custody or control 
of a child, without fault on the part of the person 
having its custody or control, will not operate to 
excuse the failure to serve a summons as required 
by the Juvenile Court Act. Morimoto v. Nebraska 
Children’s Home Society ----.----------~------~-- 


Landlord and Tenant. 


1. 


In the absence of a statute to the contrary a ten- 
ancy cannot be terminated for the breach of a cov- 
enant, condition, or collateral agreement by the 
lessee unless there is an express and distinct provi- 
sion in the lease for a forfeiture or right of reentry 
on the occurrence of the breach. Hague v. Sterns 
Forfeitures of estate under leases are not favored 
in law and the right to forfeit must be clearly 
stipulated. If a forfeiture has not been stipulated 
for, a covenant or condition which is merely im- 
plied, or an express one not clearly within the for- 
feiture clause, will not sustain a claim of forfeiture 
for breach. Hague v. Sterns _----__.---_-._--___- 
The general rule as to forfeiture and the right of 
reentry has no application in this state to a breach 
of covenant for the nonpayment of rent in a forci- 
ble entry and detainer action. Hague v. Sterns 
In a case where land condemned is under lease to 
and in possession of a third person, and by the 
taking or damaging the lessee is deprived of his 
use in whole or in part, he is entitled to recover 
from the condemner on the same character and 
quality of proof as would entitle the condemnee 
to recover. State v. Dillon -_____._.-_-~________ 
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In a case where a lessee of land has established a 
right of recovery for damage to growing crops 
or for deprivation of right to produce such crops, 
the measure of his right of recovery is the difference 
between the value of his share of the crops at 
maturity and what would have been the cost of 
production of the entire crop. State v. Dillon __ 
A provision in a lease for the payment of a per- 
centage of the gross revenue of a business con- 
ducted by the lessee on the premises does not by 
itself alter the existence of the relationship of 
landlord and tenant and create an agency. Anderson 
v. Valley Feed Yards, Inc. ~---.----------.--___ 
Subject to specific exceptions, the lessor of land 
is not liable for bodily harm caused to his lessee, 
or others upon the demised land with the consent 
of the lessee or sublessee, by any dangerous con- 
dition whether natural or artificial, which existed 
when the lessee took possession. Anderson v. 
Valley Feed Yards, Inc. ~------.-_-~---.-_.-____ 
Liability of lessee for known dangerous condition 
of premises leased outlined. Anderson v. Valley 
Feed Yards, Inc, ~-----------.----- 2 


Every person who shall break and enter, or enter 


without breaking, at any time, any motor vehicle, 
with the intent to commit the crime of larceny is 
guilty of a felony. Sperry v. Greiner .-..._____ 


Limitations of Actions. 


1. 


The statute of limitations commences to run against 
a surety when his obligation to pay accrues. Wat- 
kins Products, Inc. v. Rains ~--.----.-.-----_____- 
Partial payments made without the authority or 
consent of a surety, unless ratified by the surety, 
do not toll the statute of limitations as to such 
surety. Watkins Products, Ine. v. Rains ~..__-__ 
Knowledge of the making of partial payments by 
the principal does not of itself affect the liability 
of the surety, nor operate to toll the statute of limi- 
tations as to him. Watkins Products, Inc. v. Rains 
Where in an action on a written suretyship contract, 
it appears on the face of the petition that suit 
was commenced after the running of the statute of 
limitations, the cause of action is barred as to 
the sureties in the absence of allegations showing 
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that the statute has been tolled as to them. Wat- 
kins Products, Ine. v. Rains ~_----------------- 
Requisites necessary to establish title by adverse 
possession stated. Mitchell v. Beermann --------~-- 
The statutory period for the establishment of title to 
real estate by adverse possession is 10 years. 
Mitchell v. Beermann __..-_.--------------------- 


remarriage does not bear directly on the legal duty 
of a father to contribute to the support of his 
minor children by a former marriage. Shipley v. 
Shipley” scosccoodeetssesssn: secsct cect e calle. 


Master and Servant. 
1. 


Elements necessary to sustain a recovery under 
the doctrine of respondeat superior stated. Sperry 
Ve (Greiner 220s. oe esc soe ses esk Seeck sees 
Statutory definition is given as to whom Safety 
Appliance Act is applicable. Fosler v. Aden --_- 
Statutory definition of person operating a plant 
applies to a corporation as well as an individual. 
Fosler v. Aden ~---_------__------_-----------_- 
The term “every person” in Safety Appliance Act 
includes all persons, both natural and artificial. 
Fosler v. Aden —-.----.-.----_-----.---- ee 


’ “Manager,” in Safety Appliance Act, is defined as 


a person chosen or appointed to manage, direct, or 
administer the affairs of another person or of a 
corporation or company. Fosler v. Aden _---_--- 


Municipal Corporations. 
1. 


All ordinances of a general nature in a city of the 
second class are required to be published before 
they take effect. City of Milford v. Schmidt ~_.__- 
The only power which a city has to declare the 
maintenance of a trailer coach a nuisance is to find 
that it violates the interests of peace, public health, 
public morality, public safety, or the generak wel- 
fare of the city. City of Milford v. Schmidt ______ 
The exercise of the police power delegated to 
municipal corporations cannot be invoked on purely 
esthetic grounds. City of Milford v. Schmidt ____ 
A municipal code provision requiring a permit does 
not clothe the issuing body with an arbitrary 
power to refuse to issue permits. City of Milford 
V... Schiniidt:: css sc esse eee oS 
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Authority to regulate does not give power to sup- 
press. City of Milford v. Schmidt ~--.-_---_______ 
Test of validity of zoning action stated. City of 
Milford v. Schmidt --__.-----.--....-----------.2 
A municipal corporation possesses no power or fac- 
ulties not conferred upon it, either expressly or by 
fair implication, by the laws which created it or 
by other laws, constitutional or statutory, appli- 
cable to it. City of Milford v. Schmidt __________ 
A city council has no authority to determine the 
civil service rights of a discharged employee under 
the Civil Service Act. Dloughy v. City of Fremont 
One of the duties of the civil service commission. is 
to determine the civil service rights of the members 
of the police department in cities where the Civil 
Service Act is applicable. Dloughy v. City of 
Fremont: . 22-22 22252-c0cei si sie ss ibe ke 
Ordinarily the doctrine of equitable estoppel cannot 
be invoked against a municipal corporation in the 
exercise of governmental functions but exceptions 
are made where right and justice so demand, par- 
ticularly where the controversy is between one class 
of the public as against another class. Hammer 
v. Department of Roads _.--_--------_...--..---_. 
The doctrine of equitable estoppel may be invoked 
against a municipal corporation where there have 
been positive acts by the municipal officers which 
may have induced the action of a party and where 
it would be inequitable to permit the corporation 
to stultify itself by retracting what its officers had 
done. Hammer v. Department of Roads ___-..----- 
The Legislature, by statute, has empowered munici- 
palities to impose charges for the privilege of using 
municipal airport facilities. City of Ord v. Biemond 
Where no police regulation of the manner of the 
conduct of a business is provided for in an ordi- 
nance or resolution by the city council, and a fee 
or permit charge is established for the privilege 
-of operating a commercial business, it is a revenue 
measure and its validity must be tested as such. 
City of Ord v. Biemond _-.----.--.--___.___--___ 
Municipalities may properly classify different busi- 
ness or commercial occupations for the purpose of 
imposing a revenue charge or fee authorized by 
statute. City of Ord v. Biemond ~___-.-_------.. 
A rent or use charge imposed upon a business or 
an occupation for revenue purposes must be defi- 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


nite in its application to those upon whom the 
burden falls, reasonable in amount, and uniform 
as to the class upon which it operates. City of Ord 
Vv. Biemond) 3222. see eee Se ese se yas whcks 
A municipality may classify commercial enter- 
prises into different classes for the purpose of the 
imposition of a rent or use charge. A classification 
of businesses or occupations for such purpose will 
not be interfered with by the courts unless it mani- 
festly appears that the classification is unreason- 
able and arbitrary. City of Ord v. Biemond ____-_ 
The presumption is, unless the contrary appears 
by competent proof, that a use charge for revenue 
purposes is reasonable, and the burden of proof to 
establish otherwise is on the protestant. City of 
Ord v. Biemond --__-_--.--_-_.--_------------_-- 
Whether a use or permit fee is reasonable or con- 
fiscatory relates to its operation on the class to 
which it applies and not to its effect on a particu- 
lar defendant or an isolated case. City of Ord 
Vi; BlOMONG! 2022. 2824 oe oe ate oh 
An imposition of a use charge, otherwise valid, on 
a monthly basis to a business essentially seasonal 
in nature is not thereby unreasonable. City of Ord 
Vz ‘(Blemond: 42-2222 0252222 cle ee 
Where the electors of a municipality have voted 
a tax upon all tangible property within the city 
pursuant to authority granted by the Legislature, 
representation in the Legislature is sufficient to 
defeat a claim of taxation without representation 
by electors of the municipality. Ratigan v. Davis __ 
Where a tax was voted by the electors of a city 
upon all tangible property not exempt in the city, 
property within areas subsequently annexed becomes 
liable for the levy of the tax in the absence of a 
contrary statutory provision. Ratigan v. Davis __ 
Where a statute authorizes the electors of a city 
to impose a tax on tangible property within the city, 
the electors in areas subsequently annexed can- 
not properly question the validity of the tax on 
the ground that they have no voice in the selection 
of those charged with the determination and certi- 
fication of the amount to be levied. Ratigan v. 
Davis. w2ss2s2$oe2 S255 sso et eek Liste coke 
Under such circumstances the authority to levy the 
tax is deemed to flow directly from the Legislature. 
The levy of the tax is corporate action pursuant 
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to state authority in which electors in subsequently 
annexed areas cannot void the tax as to them be- 
cause of no representation on the levying body. 
Ratigan v. Davis -_---.---.---_----.------------- 
Except as limited by the Constitution, the Legis- 
lature has plenary authority over municipal corpo- 
rations. Ratigan v. Davis --.-----------_---.--. 
All bonds issued by a city are required to be regis- 
tered in the office of the Auditor of Public Accounts. 
State ex rel. City of Grand Island v. Johnson __ 
Under the Constitution of Nebraska, a home rule 
charter must be consistent with and subject to the 
Constitution and laws of this state. State ex rel. 
City of Grand Island v. Johnson ___-.-_---_-------- 
Where the Legislature has enacted a law affecting 
municipal affairs, but which is of statewide concern, 
such law takes precedence over the provisions of 
a home rule charter. State ex rel. City of Grand 
Island v. Johnson ._.--_-.----_-------_-----.--- 
It is a judicial question as to whether an act of the 
Legislature pertains to a matter of statewide con- 
cern or to a matter of purely local concern. State 
ex rel. City of Grand Island v. Johnson ___--._--- 
There is no sure test by which matters of strictly 
municipal concern may be distinguished from mat- 
ers of statewide concern. The court must consider 
each case as it arises and draw the line of demarca- 
tion. State ex rel. City of Grand Island v. Johnson 
Legislative act, relating to municipal sewage dis- 
posal systems, pertains to a matter of statewide 
concern and takes precedence over any provision 
in a home rule charter which is in conflict. there- 
with. State ex rel. City of Grand Island v. Johnson 
What is the public good as it relates to zoning 
ordinances affecting the use of property is pri- 
marily a matter lying within the discretion and 
determination of the municipal body to which the 
power and function is committed. Unless an abuse 
of discretion has been clearly shown, it is not the 
province of the court to interfere. Crane v. Board 
of County Commissioners 


Negligence. 


1. 


As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
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10. 


11. 


12. 


13. 


lighted by his headlights. Robins v. Sandoz -_~- 
Even though defendant is guilty of negligence as 
a matter of law, where there is also evidence of 
negligence on the part of the plaintiff, a question 
for determination by a jury is presented under the 
comparative negligence statute. Robins v. Sandoz 
The fact that a party may be guilty of negligence 
as a matter of law does not bar him from assert- 
ing the benefits of the comparative negligence 
statute. Robins v. Sandoz __---_-.-------------- 
Duty of propane supplier of gas with respect to 
inspection stated. Darnell v. Panhandle Coop. Assn. 
When a propane supplier of gas may be held liable 
stated. Darnell v. Panhandle Coop. Assn. _---..-- 
Essential requisites of instruction on doctrine of 
comparative negligence stated. Darnell v. Pan- 
handle Coop. Assn. .------.------~-------~------- 
The doctrine of assumption of risk in negligence 
cases stated. Darneil v. Panhandle Coop. Assn. ~~ 
A business inviter owes the duty to exercise ordi- 
nary care to keep an adjacent parking area, and 
the approaches to his business maintained by him 
for the use of patrons and customers properly on 
the premises, in a reasonably safe condition. Craw- 
ford v. Soennichsen ~._-_-_---.-------...--------- 
Generally, there is no liability on the part of an 
inviter owner to protect a customer against haz- 
ards which are known to the customer, and are 
so apparent that he may reasonably be expected 
to discover them and protect himself. Crawford v. 
Soennichsen: “225.4. c2sseesSese et oe 
The liability of an owner or occupant of the prem- 
ises is predicated on proof of his superior knowl- 
edge, actual or constructive, of dangers to which 
an invitee is subjected and of which invitee is un- 
aware. Crawford v. Soennichsen ____.._.-..-____ 
Proof of knowledge, either actual or constructive, 
may not be predicated upon conjecture, surmise, 
or speculation. Crawford v. Soennichsen __._-.-~- 
Generally, a store owner may not be charged with 
negligence by reason of the natural accumulation 
of ice and snow due to weather conditions, where 
he has not created the condition, and where the haz- 
ardous condition is as well known to the invitee 
as to the store owner. Crawford v. Soennichsen —_ 
Generally it is negligence for a motorist to drive 
a motor vehicle on a highway in such a manner that 
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he cannot stop in time to avoid a collision with 
an object within the range of his vision. Waite 
We Briggs. (scccion blu pe cee sso ee eee 
Where a motorist approaching a through street 
or highway stops, looks, and sees an approaching 
vehicle on the favored street or highway but errone- 
ously judges its speed or distance or for some other 
reason assumes he can proceed with safety and not 
have a collision, the question of whether he was guilty 
of contributory negligence which was the proximate 
cause of the collision is usually a jury question. 
Waite-V.. Briggs” s-<o- 2st. ik ecdecec list 
The burden of proving a cause of action is not 
sustained by evidence from which negligence can 
only be surmised or conjectured. Flynn v. Union 
Stock: Yards-'Cos 2.222253. 2besc sue seco eee. oes 
Negligence is not presumed; the mere happening 
of an accident does not prove negligence. Flynn 
v. Union Stock Yards Co. __-.---_--_____------- 
A violation of a city ordinance regulating the speed 
of railroad trains is not negligence per se, but 
evidence of negligence which may be taken into 
consideration with all the other facts and circum- 
stances in determining whether or not negligence 
is established thereby. Carter v. Chicago, B. & Q. 
RR... Coy sc eeeses sede ate se ens se be oie 
Instruction in railroad crossing case as to effect 
of speed of train was not erroneous. Carter v. 
Chicago, B. & Q. R.R. Co. ------_----------__---- 
A guest by the terms of motor vehicle guest statute 
is a person who accepts a ride in a motor vehicle 
without giving compensation therefor. Carter v. 
Chicago, B. & Q. R.R. Co. ---------__--_--_----- 
Rule for determination of what constitutes gross 
negligence in action under motor vehicle guest 
statute stated. Carter v. Chicago, B. & Q. R.R. Co. 
Gross negligence means great or excessive negli- 
gence in a very high degree. Carter v. Chicago, 
Bi:& (Qe RR. Co. ase oi at eo eo ec eas. 
Requirements of motor vehicle guest statute stated. 
Cole v. Wentworth __--------_-.~_--.___________- 
There is no fixed rule for the ascertainment of 
what is gross negligence, but whether or not gross 
negligence exists must be determined from the facts 
and circumstances in each case. Cole v. Wentworth 
Gross negligence within the meaning of the motor 
vehicle guest statute is great and excessive negli- 
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26. 


27. 
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33. 


gence in a very high degree. It indicates the 
absence of slight care in the performance of a duty. 
Cole v. Wentworth __--_.--_----_------------------ 
Ordinarily the question of gross negligence is one 
of fact for a jury, but if the evidence respecting 
it is not in conflict or is so conclusive that ordi- 
nary minds may not draw different conclusions there- 
from, the question is one of law for the court. 
Cole v. Wentworth _--~..---------------~.-------- 
Rule for determination of what cases shall be sub- 
mitted to jury under motor vehicle guest statute 
stated. Cole v. Wentworth -_.__---.-.--.----_---- 


The doctrine of res ipsa loquitur is not applicable 
where there is direct evidence as to the precise 
cause of an accident and the facts and circumstances 
surrounding it. The doctrine does not ordinarily 
apply where the structure or machine alleged to be 
defective was not exclusively in the possession and 
under the control of the defendant. Nekuda v. 
Allis-Chalmers Manuf. Co, ---------------------- 
Negligence is a question of fact and may be proved 
by circumstantial evidence and physical facts. Still- 
well) ‘v;.-Schmoker-22=2-s-55252222--22sisccecacsne 
Specifications of speed as well as any other specifi- 
eations of negligence claimed may be proved by 
circumstantial evidence. Stillwell v. Schmoker -- 
Where the negligence of the driver of the auto- 
mobile in which a guest is riding is the sole proxi- 
mate cause of injuries to the guest, the guest has 
no right of recovery as against a third person. Napier 
Viz. Redersem> a2 2 i jet ee es ee te ee 
Where the contributory negligence of the adjoining 
owner appears to be the proximate cause of the 
injury, or where it has materially contributed to the 
injury, there can be no recovery. Michelsen v. Upton 
Ordinarily, the plaintiff is required to prove by a 
preponderance of the evidence that his damages 
were proximately caused by the negligence of a de- 
fendant, and also the amount of such damages. 
Cooper v. Hastert --__.--_-----------___.-2--1- 
An admission of liability for an accident by a de- 
fendant does not thereby constitute an admission 
that all damages claimed by a plaintiff were the 
proximate result of the accident. Cooper v. Hastert 
The question of the existence of negligence or 
contributory negligence is for a jury where differ- 
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ent minds may reasonably draw different conclu- 
sions from the evidence. Steel v. Nordin __-_______ 
When one, being in a place of safety, seeing and 
being aware of the approach of a moving vehicle in 
close proximity to him, suddenly moves from the 
place of safety into the path of such vehicle and 
is struck, his own conduct constitutes contributory 
negligence more than slight in degree as a matter 
of law, and precludes recovery. Steel v. Nordin 
Where a person looks but does not see an approach- 
ing motor vehicle because of unusual conditions 
or circumstances, or sees the approaching vehicle 
and erroneously judges its speed or distance, or for 
some other reason assumes he could safely complete 
the movement, the question of negligence and con- 
tributory negligence is usually for the jury. Steel 
V. Nordin 23.3222 oe eo ee 


Procedure outlined where appeal is taken from order 
granting new trial. Connor v. State --_---._--_. 
On an appeal from an order granting a new trial, 
errors assigned will be considered and determined 
so far as necessary to dispose of the appeal, sub- 
ject to the right to consider plain errors not assigned. 
Connor v. State ~--------------.-----------____- 
A new trial is to be granted for a legal cause 
where it appears that a legal right has been in- 
vaded or denied. A new trial is not to be granted 
for arbitrary, vague, or fanciful reasons. State 
Veco WiIkS0N): 222.25 5-0-s55-55se5scl tessa s tees te 
The district court has the power and is required 
to consider and determine motions for a new trial 
by the exercise of its judicial discretion. State 
Vi. Wixson 2 -Soen2 ste sence est See 
“Judicial discretion” means the application of stat- 
utes and legal principles to all of the facts of a 
case. State v. Wixson --..-.-----..-__--_______ 
A court of general jurisdiction has inherent power 
to vacate or modify its own judgments at any time 
during the term at which they are pronounced. Such 
power exists entirely independent of any statute. 
Johnston Grain Co. v. Tridle -.-_.~__.-__________ 
A court has no discretionary power or authority to 
vacate a judgment on application made within the 
judgment term but considered and ruled on at a 
subsequent term. Johnston Grain Co. v. Tridle 
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Notice. 
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Nuisances. 
The only power which a city has to declare the main- 
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A motion for a new trial which has been duly and 
timely filed may be heard at a subsequent term. 
The court may then pass upon the motion and enter 
judgment. Johnston Grain Co. v. Tridle -------- 
The courtesy which should prevail among members 
of the bar is a proper matter to be considered by 
the trial court in exercising its discretion to set 
aside a judgment in term time. Johnston Grain Co. 
Vis Tridle icc eec te eee eee see ee Se 
The lack of diligence of a party or his attorney 
is not an unavoidable casualty or misfortune under 
statute authorizing setting aside judgment after 
expiration of term. Johnston Grain Co. v. Tridle 


By statute, whenever notice is required to be given 
by publication, such notice is required to be mailed 
to all parties known to have a direct interest in the 
action or proceedings. Farmers Co-op. Mercantile 
Cos: V3 Sidner iene 2ioe 2 Sec Sec se hole eke 
A claim for unliquidated damages, unasserted by 
the claimant or in his behalf within the time fixed 
by statute for the filing of claims in a probate pro- 
ceeding, is a direct legal interest in an action or 
proceeding. Farmers Co-op. Mercantile Co. v. Sidner 


tenance of a trailer coach a nuisance is to find 
that it violates the interests of peace, public health, 
public morality, public safety, or the genera] wel- 
fare of the city. City of Milford v. Schmidt --.- 


Parent and Child. 


1. 


Where the custody of a minor child is involved 
in a habeas corpus action the custody of the child 
is to be determined by the best interests of the 
child, with due regard for the superior rights of a 
fit, proper, and suitable parent. Raymond v. Cotner 
The courts may not properly deprive a parent of 
the custody of a minor child unless it is affirmatively 
shown that such parent is unfit to perform the 
duties imposed by the relationship, or has forfeited 
that right. Raymond v. Cotner ----______.______ 
The right of a parent to the custody of his minor 
child is not lightly to be set aside in favor of more 
distant relatives or unrelated parties. The courts 
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may not deprive a parent of such custody unless he 
is shown to be unfit or to have forfeited his superior 
right to such custody. Raymond v. Cotner ~_--_--~ 
The jurisdiction of a state to regulate the custody 
of infants found within its territory does not de- 
pend upon the domicile of the parents. It has its 
origin in the protection that is due to the incompe- 
tent or helpless. Jones v. State _-.--------------- 
Jurisdiction of the state over dependent children 
arises out of its power possessed as parens patriae. 
Residence within the state suffices. Jones v. State 
A child must in fact be dependent and neglected 
at the time proceedings are instituted to have it 
declared a neglected and dependent child, or it 
should be in danger of so becoming in the near 
future. Jones v. State --.-----------.----------- 
It is against the intent of the law to permit the 
removal of a child from this jurisdiction unless 
a proper showing is made that it will not become 
a neglected or dependent child. Jones v. State —- 


Where one of the parents has had the custody of 
the minor children of the parties for a long period 
of time, the welfare of the children will generally 
best be served by leaving them with the parent to 
whom the children have become attached. Koch 
VieKioch: suite boo feet Seca a seca set ewsseccsc S 


Where stockholders for sufficient reason are per- 
mitted to intervene, they become parties to the 
litigation until such time as the court, upon a 
proper hearing, finds it unnecessary for them to 
participate. System Meat Co. v. Stewart ~_-_----- 
Under the facts presented in this case, interveners 
are entitled to their day in court to contest the fair- 
ness of the proposed settlement agreement. System 
Meat Co. v. Stewart -.-----------~.------------- 


Partnership. 


1. 


2. 


A dissolution of a partnership is defined in the Uni- 
form Partnership Act as the change in the rela- 
tion of the partners caused by any partner ceasing 
to be associated in the carrying on as distinguished 
from the winding up of the business. Essay v. 
MsS8ay 2225522 nse sc eeee leet ce ceo le cecek ces 
A partnership is not terminated on dissolution but 
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continues until the winding up of the partnership 
affairs is completed. Essay v. Essay ------~------ 
Under the provisions of the Uniform Partnership 
Act, when a partnership undertaking is continued 
after its termination date as before without an 
express agreement, the rights and duties of the 
partners remain the same so far as is consistent 
with a partnership at will. Essay v. Essay -___-- 
Where the widow of a deceased partner, who was 
the beneficiary of her husband’s interest in the 
partnership by his will, enters into a new part- 
nership agreement with the surviving partner 
immediately following the death of her husband, to 
which her contribution of capital was her potential 
interest under the terms of the will, the partnership 
agreement is not void as between the parties. Essay 
SSAy va ee re a a eee 
When a partner denies the interest of his partner 
and claims it as his own, and excludes his partner 
from any participation in the business, his conduct 
operates as a dissolution of the partnership. Essay 
ve ssay~ a dnce cles fees eo ste oe sce se sel esse 
In a commercial partnership engaged in a business 
with capital invested jointly by the partners, a 
managing partner is not entitled to a salary for 
individual services, nor to an increase of authorized 
compensation, unless it is allowed by contract. Essay 
Vi .ESSay* 2222 ch25susecsecesesbecneecaaes bekeese 
A managing partner having exclusive control of a 
partnership business is required to account to the 
partnership for any benefit or profit derived from 
any transaction connected with the formation, 
operation, or liquidation of the partnership or from 
any use by him of its property. Essay v. Essay 


A partner who overdraws his share of the earn-- 


ings of a partnership will ordinarily be held per- 
sonally liable if his share of the partnership assets 
is insufficient to satisfy the excessive withdrawals. 
Essay v. Essay -------------__-.------.--------- 
Where miscellaneous receipts are shown to have 
come into the possession of the partnership which 
are not accounted for, the managing partner is 
required to account to the partnership for them. 
Bssay: ‘vi. Gs8a@y seo os set eee 
Where a managing partner received prizes from 
a manufacturer or wholesaler for the volume of 
sales of its products, and he does nothing inde- 
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pendent of his obligations to the partnership busi- 
ness to obtain them, the prizes belong to the part- 
nership and not to the managing partner. Essay 
v.. Essay) i252 2. Sissel sa oe ee ee 
Where a partnership has been dissolved but not 
terminated, the partners share the net profits as 
before until there is a winding up of the business 
of the partnership. Essay v. Essay ------.------ 


Party Walls. 


1. 


Owners of a party wall are net tenants in common, 
but each owns in severalty the part thereof situ- 
ated on his own land, with an easement of support 
from the other part. First Investment Co. v. State 
Fire ‘Marshal. 2.22 ec23-siesscn ceils ble essa sce 
Where a wall is entirely upon the property of one 
party, the right of an adjoining owner to have 
support therefrom, whether derived from contract 
or acquired by prescription, is in the nature of an 
easement, which is terminated upon destruction of 
the building by accident or casualty. First In- 
vestment Co. v. State Fire Marshal -_---_________ 
Where a facility becomes so dilapidated as to be no 
longer usable for the purpose for which it was in- 
tended, the law implies an abandonment and termina- 
tion of the right of user. First Investment Co. v. 
State Fire Marshal ~_.-----.-----_.-----_----.___ 
The easement of each proprietor in the tenement of 
the other ceases with the existence of the state of 
things which had created it, and there is no right in 
either, in case the other refuses to cooperate, to 
rebuild the wall and claim contribution. First In- 
vestment Co. v. State Fire Marshal ~._.__________ 
There is no obligation to repair a party wall 
where the grant of an easement is an implied one. 
First Investment Co. v. State Fire Marshal ___-_- 
The owners of a party wall do not have a reciprocal 
easement of support from each other’s building, but 
either of them may remove his own building with- 
out liability for the resulting damage to the other, 
providing he gives proper notice of removal and 
uses reasonable care and caution to protect the 
wall and remaining building. First Investment Co. 
v. State Fire Marshal __--.-----_--________ 
The removal of a part of a building pursuant to an 
order of condemnation creates no obligation on the 
part of the owner of the part of the building re- 
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Penalties. 


1. 


Pleading. 


ni 


moved to provide future protection for an interior 
division wall. First Investment Co. v. State Fire 
Marshal 22 22.222 succco lease eacseesessex Sa eee, 


Where fines, penalties, and license money arise and 
are paid in under the general laws of the state, such 
money shall be paid over to the counties respectively 
wherein the same may be levied or imposed, and 
appropriated exclusively to -the:- support of common 
schools in the several school districts of such county. 
School Dist. of Omaha v. City of Omaha ---_--_-_-_ 
Forfeited recognizances and cash bonds are pen- 


. alties arising under the general laws of the state as 


provided in Article VII,- section 5, Constitution of 
Nebraska, and should be. distributed. to the several 
school districts of the county in which-they accrue. 
School Dist. of Omaha v..City of Omaha --_-__..-- 
Penalties which are required by the Constitution to 
be paid over to the common schools: cannot be di- 
verted to any other purpose by the Legislature or 
by a city. . School Dist. of Omaha v. City of Omaha 


A petition that does not state facts sufficient to 
constitute a cause of action will not support a judg- 
ment rendered thereon. Hague v. Sterns ._.__..-__ 
A party may at any time invoke the language of 
his opponent’s pleading on which the case is tried, 
on a particular issue, as rendering certain. facts in- 
disputable. Gunia v. Morton --__.-------2----.-- 
A motion for judgment on the plesdings, like a de- 
murrer, admits the truth of all well-pleaded facts in 
the pleadings of the opposing party and all reason- 
able inferences to. be drawn therefrom. . Watkins 


' Products, Inc. v. Rains ~--2--:-------_--.------ 


Exhibits, unless made so by appropriate reference, 


-are not a part of the pleadings, and, to be: otherwise 


a part of the record on appeal,- must be contained 


. in a bill of exceptions or some substitute therefor. 
.: Connor v. State ~..--------_--..2--2 2 


The prayer for relief is a part of the petition, but 
it is no portion of the statement of facts which are 
required to constitute a cause of action; and it may 
be in excess of what.the court:is empowered to grant 


:- in the action.. Connor v. State. __...--=,---______ 


Where. there is no response to an answer, and no ob- 
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jection or exception is taken thereto, the affirma- 
tive allegations of the answer will be regarded as 
having been generally denied. Dorland v. Dorland 
The allegations of a petition require proof by evi- 
dence incorporated in the bill of exceptions. Everts 
v. School Dist. No. 16 _-.--------.--------------._ 
When a party affirmatively pleads a fact that is 
material to the issue, he thereby assumes the burden 
of proving the existence of such fact. Everts v. 
School Dist. No. 16 _----.----------_.-___-_-_-_- 
A judgment of dismissal after sustaining a demur- 
rer based on the failure to state a cause of action 
is a judgment on the merits even though by 
amendments a good cause of action might be 
stated. Knapp v. City of Omaha _____.__.______ 
Matters so judicially noticed are properly consid- 
ered when determining the questions presented by 
a demurrer. Knapp v. City of Omaha _____________ 
A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are 
issuable, relevant, material, and well pleaded; but 
it does not admit the pleader’s conclusions either of 
law or of fact. Weiner v. Morgan ~____----._-.___ 
If a demurrer is sustained, the adverse party may 
amend, if the defect can be remedied by way of 
amendment, with or without costs, as the court in 
its discretion shall direct. Weiner v. Morgan ___- 
Either party to an action may be allowed, on notice, 
and on such terms as to costs as the court may 
prescribe, to file a supplemental petition, answer, or 
reply alleging facts material to the case, occurring 
after the former petition, answer, or reply. Weiner 
V. Morgan. <-122s222sco2eciec sek oc ece ne 
The right to amend pleadings is not absolute. Be- 
fore error can be predicated upon the refusal of 
the court to permit an amendment to a petition, 
after demurrer thereto is sustained, the record must 
show that under the circumstances the ruling was an 
abuse of discretion. Weiner v. Morgan ___________ 
In a case where a demurrer to a petition is sustained, 
the plaintiff’s action is dismissed, and a motion 
for a new trial and rehearing is filed and ruled 
upon, the time for appeal begins to run from the 
date of the ruling on the motion for a new trial and 
rehearing. Weiner v. Morgan ______-__-_________ 
To entitle the defendant to proceed on a setoff or 
counterclaim, it must state a separate cause of 
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action against the plaintiff and be pleaded as fully 
and distinctly, and with the same requisites, as an 
original cause of action. Giesler v. City of Omaha 


Principal and Agent. 


1. 


Agency cannot be established by the acts or declara- 
tions of the alleged agent, but must be proved by 
the acts or declarations of the principal. Berg v. 
Midwest Laundry Equipment Corp. ---------~---_-- 
Agency is the relationship which results from the 
manifestation of consent by one person to another 
that the other shall act on his behalf and subject to 
his control, and consent by the other so to act. 
The distinguishing features of agency are its rep- 
resentative character and its derivative authority. 
Anderson vy. Valley Feed Yards, Inc. ~.------------ 
Whether a particular relationship is an agency 
depends on the relations of the parties as they in 
fact exist, without regard to what they call their 
relationship. Anderson v. Valley Feed Yards, Ine. 


Principal and Surety. 


1. 


4. 


Process. 


The statute of limitations commences to run against 
a surety when his obligation to pay accrues. 

Watkins Products, Inc. v. Rains ~..--_.--_--____ 
Partial payments made without the authority or 
consent of a surety, unless ratified by the surety, 
do not toll the statute of limitations as to such 
surety. Watkins Products, Inc. v. Rains --.--__-._ 
Knowledge of the making of partial payments by 
the principal does not of itself affect the liability 
of the surety, nor operate to toll the statute of 
limitations as to him. Watkins Products, Inc. 
Wi (Rains; 24-5 2628 ot sete Se ee 
Where in an action on a written suretyship con- 
tract, it appears on the face of the petition that 
suit was commenced after the running of the stat- 
ute of limitations, the cause of action is barred as to 
the sureties in the absence of allegations showing 
that the statute has been tolled as to them. Watkins 
Products, Inc. v. Rains __._--._____-_- 3 


Jurisdiction over a foreign corporation which is 
actually doing business in Nebraska may be ob- 
tained by service of process upon the Secretary of 
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State even though the corporation has not expressly 
consented to such jurisdiction. Berg v. Midwest 
Laundry Equipment Corp. ---------_--.--.---.--- 
It is a question of fact as to whether a foreign 
corporation is doing business in this state. Each 
case must be decided upon its own facts. Berg v. 
Midwest Laundry Equipment Corp. ------_------ 


Publie Service Commissions. 


1. 


An order of the railway commission which fails to 
make findings of ultimate facts is irregular and 
will be set aside upon appeal. Yellow Cab Co. v. 
Nebraska State Railway Commission -._.---_-----. 
The term “agencies” set out in the title to the Ad- 
ministrative Procedure Act includes the railway 
commission. Yellow Cab Co. v. Nebraska State 
Railway Commission -~..._....-------_-------.--- 


The rules relating to nunc pro tune orders are 
generally applicable to administrative and quasi- 
judicial commissions. Andrews v. Nebraska State 
Railway Commission -__-.-----.----.------~----- 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its 
jurisdiction, the question for determination is the 
sufficiency of the evidence to prove that the order 
is not unreasonable or arbitrary. Andrews v. Ne- 
braska State Railway Commission __..-_-.-----_- 
In the absence of a bill of exceptions, no question 
will be considered, a determination of which re- 
quires an examination of the evidence produced at 
a hearing before the railway commission. Andrews 
v. Nebraska State Railway Commission __-.--__--- 
Questions for determination upon appeal from order 
of railway commission fixing rates stated. United 
Mineral Products Co. v. Nebraska Railroads ___- 


The railway commission has the power, and it is its 


-duty, as between points. within the state, to fix all 


necessary rates and to correct abuses and prevent 
unjust discriminations as to such rates. United 
Mineral Products Co. v. Nebraska Railroads --_~-- 
The rate-fixing power of the railway commission, 
if properly exercised, is legislative in character and 
has the force and effect of a statute on the sub- 
ject. United Mineral Products Co. v. Nebraska 
Railroads: 22227-- ots a sess ent e sends secon eee 


In the fixing of rates, _ railroads ‘may not give 
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10. 


11. 


12. 


18. 


14. 


15. 


16. 


any undue preference or advantage to any par- 
ticular person or locality, or subject any particular 
description of traffic to any undue or unreason- 
able prejudice or disadvantage in any respect what- 
soever. United Mineral Products Co. v. Nebraska 
Railroads. .22vsc2e2e-c2se eet el ecs esos sleet Se 
When railroad rates are discriminatory and pref- 
erential stated. United Mineral Products Co. v. Ne- 
braska Railroads _-_-_--------------.------------ 
Where discrimination as to rates is an issue, com- 


. parison ofethe commodity price with rates of trans- 


portation may be an important issue. United 
Mineral Products Co. v. Nebraska Railroads ----~- 


Rate discrimination is a fact issue peculiarly com- 
mitted to the discretion of the railway commission. 
Its decision may not be disturbed unless arbitrary 
and unreasonable and outside of the scope of its 
authority. United Mineral Products Co. v. Nebraska 
Railroads: .2so2s52¢ 00222 osbeno tase chan et 
The lowest rates published, or charged, for sub- 
stantially the same kind of service are prima facie 
evidence of a reasonable rate for the services under 
investigation. United Mineral Products Co. v. Ne- 
braska Railroads --.--------.-.-----.----------. 


In establishing through joint rates, the railway 
commission is required to consider average rates 
charged by the railroads for shipments within this 
state for like distances over their respective lines. 
United Mineral Products Co. v. Nebraska Railroads 


Railroads may not reduce rates to meet competition 
at one point and refuse to meet it at other points 
where the circumstances are substantially similar. 
United Mineral Products Co. v. Nebraska Railroads 


The railway commission lacks authority to compel 
a carrier licensed py the Civil Aeronautics Board to 
continue operations over a segment of a route which 
that board has authorized to be discontinued. Fron- 
tier Airlines, Inc. v. Nebraska Department of 
Aeronautics 


Quieting Title. 
A party who seeks to have title to real estate quieted 


in him on the ground that it is accretion to land to 


which he has title has the burden of proving the. 


accretion by a preponderance of the evidence. 
Mitchell v. Beermann 
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Quo Warranto. 
An adequate statutory remedy for the settlement of 


Railroads. 
1, 


Rape. 


Receivers. 
1. 


Sales. 


the rights of parties in election cases is provided 
by either contest or quo warranto and these remedies 
are exclusive. Longe v. County of Wayne -_-__---- 


A violation of a city ordinance regulating the speed 
of railroad trains is not negligence per se, but evi- 
dence of negligence which may be taken into con- 
sideration with all the other fa&tts and circum- 
stances in determining whether or not negligence 
is established thereby. Carter v. Chicago, B. & Q. 
RRiv' Coe. se ec Sate Soo se ets tie hl evens 
Instruction in railroad crossing case as to effect of 
speed of train was not erroneous. Carter v. Chicago, 
B..&.°Q. RRe Co. soceccccce tse ee h ce 


In the prosecution of cases wherein assault with 
intent to commit rape is pleaded, the statute de- 
fining rape and also assault with intent to com- 
mit rape must be considered as in pari materia. 
State v. Miller 222. 2 2s--csecccleeueceectceck ese 
The failure of the court to instruct the jury that 
a defendant charged with rape cannot be convicted 
without evidence corroborating the prosecutrix is not 
error, unless it appears that such an_ instruction 
was requested. State v. Miller _.---------.______ 


A court-appointed receiver is not an adverse party 
within the meaning of statute providing for an 
attorney’s lien. An attorney can obtain no lien upon 
the funds in the possession of such receiver. Lewis 
v. Gallemore ~_---------+ Pepe ossdieseulousiesce= 
The basis for the payment of attorney’s fees and 
expenses by a court from funds in the possession of 
a court-appointed receiver is founded on general 
equitable principles which are proper only for domi- 
nating reasons of justice. Lewis v. Gallemore -_____ 


Under the provisions of the Uniform Sales Act, 
notice of a breach of warranty must be given with- 
in a reasonable time. Unless such notice be given, 
the purchaser has neither a right of action for the 
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10. 


11. 


breach of a promise or warranty in the contract, 
nor a defense to am action for the purchase price. 
Nekuda v. Allis-Chalmers Manuf. Co. --~--------- 
It is essential to a recovery on an implied warranty 
that the implied warranty be established, a breach 
thereof be shown, and the damages resulting from 
the breach be proved. Where the evidence fails to 
show a breach of warranty a basis for recovery is 
not established. Nekuda v. Allis-Chalmers Manuf. 
Coe. <2on3een ee toe ee eee ete wosteeme 
Distinction between a bona fide time sale and an 
installment loan stated. Berg v. Midwest Laundry 
Equipment Corp. -.------_----------------------- 
Whether or not a transaction is a bona fide time 
sale or the financing of the balance of a cash pur- 
chase price is a question of fact. Elder v. Doerr __ 
In considering whether a transaction is a time 
sale made in good faith or a loan, the court will 
look through the form and examine its substance. 
Elder ‘vy. Doerr... --2 ss 22S e ee e Sens 
General Motors Acceptance Corp. v. Mackrill —__- 
Lloyd v. Gutgsell ~----..--------_-.-------_----- 
A transaction is not a valid time sale made in 
good faith unless the seller informs the buyer at 
the time of the sale of the cash and time sale prices 
and gives the buyer the opportunity to choose the 
one he will accept. Elder v. Doerr ___-----_.___- 
The Nebraska Installment Sales Act is unconstitu- 
tional in that it contravenes Article III, section 18, 
Constitution of Nebraska, and it is of no force 
and effect. Elder v. Doerr ~----~-------..-.-.--- 
An installment sales contract, in which the seller 
is a nonlicensee, which exacts interest in excess of 
9 percent, is usurious and void in that it violates the 
provisions of the Nebraska Installment Loan Act. 
Elder>v., Doer?.22-s5225-s2ce2bessc ese ese 
An essential of a valid time sale price is a price 
agreed upon between the parties where the buyer 
is actually informed of and has at the time the sale 
is made an opportunity to choose between a cash 
and a time sale price. General Motors Acceptance 
Corp: v. Mackrill .2i22.2-<42-4-secce cle elec 
The fact that a purchaser has full knowledge of and 


‘accepts the terms of a proffered sale is not a de- 


fense to a charge of usury. General Motors Accept- 
ance Corp. v. Mackrill -----------.~__.____._______ 
The lender is the violator of the law and against 
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him alone are its penalties enacted. General Motors 
Acceptance Corp. v. Mackrill ~--.----.--.-..---- 
The contract involved in this case is in violation of 
the Installment Loan Act and is. void and uncol- 
lectible. General Motors Acceptance Corp. v. 
Mackrill \225 222°. 2eo 2225 2 sco eeeee ec 
Legislative Bill 811, adopted at the 1963 session of 
the Legislature, is a bill for the regulation of in- 
terest on money. Stanton v. Mattson ------_----- 
Legislative Bill 811, of the 78rd session of the Ne- 
braska Legislature, is unconstitutional and void 
in that it contravenes Article III, section 18, and 
Article 1, section 16, Constitution of Nebraska. Stan- 
ton v. Mattson _-------~--------------~---------- 
If a purported time sale is in fact a loan, and the 
loan is in violation of the Installment Loan Act, the 
penalities of the act apply to it. Lloyd v. Gutgsell 
Where a time sale price is determined by applying 
a certain schedule of rates or charges to the cash 
price, the resulting product is interest. Lloyd v. 
Gutgsell ine ose ioe sess aces cee st tec fckcSes 


Schools and School Districts. 


1. 


It is the mandatory duty of the county superintendent 
of schools to certify the result of school district 
elections under Reorganization of School Districts 
Act. Longe v. County of Wayne ~__-_-_-__-_-____ 
The special election under the Reorganization of 
School Districts Act is governed by the general 
election laws and is subject to contest. Longe v. 
County of Wayne ___--~----------2- --_--__ Le 
Statute on holding of school district elections is 
not unconstitutional because of its providing that 
the school board or board of education shall desig- 
nate the polling places at which the elections are to 
be held. Peterson v. Cook ___.-.--------._--______ 
Under a statute providing for a school district 
election which leaves the selection of the number 
and location of the polling places to the school 
board, its decision will be final unless it is clearly 
shown to be arbitrary and unreasonable. Peterson 
Vi SGookt eisccers set es 
In proceedings for change of school district bound- 
aries, a statute requires the giving of notice by 
publication and also by posting notice in certain 
places. Where the proof of such notice does not 
appear in the bill of exceptions, the action of the 


631 


631 


767 


767 


715 


775 


245 


245 


296 


296 


Vou. 175] INDEX 


board in granting the request for change of school 
district boundaries will be held void for want of 
jurisdiction. Everts v. School Dist. No. 16 --~--- 
Requirement that county superintendent dissolve 
a school district which for 5 years contracts for in- 
struction may be waived and restricts the right of 
the county superintendent to dissolve a school dis- 
trict during the school year covered by the waiver. 
Bierman v. Campbell] ~_-__.-_-------------------- 
The waiver, having been granted for the sixth year, 
has exactly the same effect as if the sixth year 
were the fifth year of the contract instruction. 
Bierman v. Campbel] _..-_-....------~----------- 
Injunctive relief will not, in the absence of an 
abuse of discretion, issue to control the acts of 
school boards and county superintendents within 
the limits of the powers conferred on them. Bierman 
Vie Campbell sssst ace el ve cuet leek testes cele 
Where there is no other adequate remedy available, 
unlawful acts beyond the scope of the powers of 
officers of a school district may be enjoined on the 
complaint of one whose property rights will be irre- 
parably injured thereby. Bierman v. Campbell -. 


Searches and Seizures. 


1. 


Evidence obtained as the fruit of an illegal search 
or arrest, in violation of the Constitutions of the 
United States and Nebraska is inadmissible in a 
prosecution in this state and must be excluded. State 
vi (O'Kelly: ower os a ke ee 
The reasonableness of a search or seizure in the 
first instance is a substantive determination to be 
made by the trial] court from the facts and circum- 
stances of the case and in the light of constitutional 
requirements. State v. O’Kelly ~-_-__----_..----- 
The practicability of obtaining a search warrant 
is not the controlling factor when a search is sought 
to be justified as incident to arrest. Each case 
must be determined from the particular circum- 
stances present. State v. O’Kelly ____________.. 


Setoff and Counterclaim. 


1. 


Where a setoff or counterclaim has been presented, 
the defendant has a right to proceed to the trial of 
his claim, although the plaintiff may have dis- 
missed his action. Giesler v. City of Omaha —__-_-. 
To entitle the defendant to proceed on a setoff or 
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counterclaim, it must state a separate cause of 
action against the plaintiff and be pleaded as 
fully and distinctly, and with the same requisites, 
as an original cause of action. Giesler v. City 
of, Omaha: 22. .22-5a25-c-nesecb asec ceseenchentesc 
Where a setoff or counterclaim does not state a 
separate cause of action against the plaintiff, a 
dismissal by the plaintiff of his cause of action 
has the effect of withdrawing the entire case from 
the consideration of the court. Giesler v. City of 
Omaha: cet siceseeeet tebe cecsese i ceseces 


Sheriffs and Constables. 


1. 


Statutes. 
1. 


Every sheriff, deputy sheriff, or police officer is 
authorized to arrest and detain any person found 
violating any law of this state until a legal war- 
rant can be obtained. Sperry v. Greiner —..--_.. 
Evidence was sufficient from which a jury could 
find the officer had probable cause to believe plain- 
tiff had committed a felony. Sperry v. Greiner 


The Legislature, under the guise of regulation, may 
not indulge in arbitrary price fixing or the de- 
struction of lawful competition. Terry Carpenter, 
Ine. v. Nebraska Liquor Control Commission ~----- 
If an act has but one general object, no matter 
how broad that object may be, containS no matter 
not germane thereto, and the title fairly expresses 
the subject of the bill, it does not violate the Con- 
stitution of Nebraska providing that no bill shall 
contain more than one subject and the same shall 
be clearly expressed in the title. Yellow Cab Co. v. 
Nebraska State Railway Commission ~.._-------_~- 


The amendments to the Administrative Procedure 
Act do not violate the constitutional provision that 
no bill shall contain more than one subject be- 
cause its provisions apply to the railway com- 
mission and other administrative agencies. Yellow 
Cab Co. v. Nebraska State Railway Commission -- 


The Legislature in enacting a law may properly | 


delegate to the governmental subdivisions involved 
the authority and discretion necessary to effectuate 
its execution. Peterson v. Cook ~...--------------- 
Where the Legislature has enacted a law affecting 
municipal affairs, but which is of statewide con- 
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11. 


12. 


13. 


14, 


cern, such law takes precedence over the provisions 
of a home rule charter. State ex rel. City of 
Grand Island v. Johnson ~~-----~-~---------~---- 
There is no sure test by which matters of strictly 
municipal concern may be distinguished from mat- 
ters of statewide concern. The court must con- 
sider each case as it arises and draw the line of 
demarcation. State ex rel. City of Grand Island 
We JOHNSON: \o2 cee ets aU Sa ee 
Legislative act, relating to municipal sewage dis- 
posal systems, pertains to a matter of statewide 
concern and takes precedence over any provision 
in a home rule charter which is in conflict there- 
with. State ex rel. City of Grand Island v. Johnson 


Where the validity of the legislative classification for 
zoning purposes is fairly debatable, the legislative 
judgment is controlling. Crane v. Board of County 
Commissioners _.--.---_-_-----.-----.----------- 
Statute prescribing effect of joint ownership of 
building and loan stock is intended for the. pro- 
tection of the building and loan association and, 
in addition thereto, fixes the property rights of 
the persons named, unless a contrary intent affirma- 
tively appears from the terms used in the stock 
certificate. Rose v. Hooper -.----..------.---.- 
The provision of the statute as to joint ownership 
of building and loan stock is in derogation of the 
common law. It eliminates all legal refinements 
and technicalities growing out of judicial precedents 
determining the nature of the transactions therein 
described since the adoption of the act. Rose v. 
MOOPer «isu oso SF ae at ir Ree 
Building and loan statute clearly and without am- 
biguity provides that whenever certificates in a 
building and loan association are made to the joint 
account of two or more persons the shares repre- 
sented thereby shall be payable to any one of them. 
Rose:'V.. Hooper 22-s2ccscesccetossecsisciclcececs 
General rule for construction of a statute stated. 
Rose: -vi. Hooper.2-.2. 022 -t osc eeene oes 
A statute providing as to who are neglected chil- 
dren should be liberally construed to aid the pur- 
pose of its enactment. Jones v. State __._._______ 
Whether a child is a neglected child is a question 
of fact. Each case must be determined on its own 
facts. Jones v. State ------------~----2 oie 
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An appeal to the district court from the action of 
the county board of equalization is heard in equity, 
and upon appeal to the Supreme Court is tried de 
novo. H/K Company v. Board of Equalization ____ 
The burden of proof is upon the taxpayer to estab- 
lish his contention that his property has been 
unreasonably valued in an amount greater than its 
actual value, or that its value has not been fairly 
and properly equalized with all other property re- 
sulting in a discriminatory and unfair assessment. 
H/K Company v. Board of Equalization __.._____- 
The valuation of property made by an assessor for 
taxation purposes is presumed to be correst if it 
reflects his own information and judgment. H/K 
Company v. Board of Equalization -..__.----___ 
If the assessor does not inspect the property and 
accepts the valuation fixed by another person, the 
presumption that his valuation is correct does not 
exist. H/K Company v. Board of Equalization __ 
Statutory rule for valuing and assessing tangible 
personal property and real estate stated. H/K 
Company v. Board of Equalization --...__-_.__-___ 
Actual value of property is ascertained by using 
statutory formula where applicable. H/K Company 
v. Board of Equalization _..__-.-_-.__._.___---__ 
The Constitution of Nebraska requires taxes on all 
tangible property to be levied by valuation uni- 
formly and proportionately. H/K Company v. 
Board of Equalization __..--___________.-_________ 
Constitutional provisions requiring equality and 
uniformity of taxation do not apply to rent or use 
charges for revenue purposes, and there need be 
no uniformity as between occupations or businesses. 
City of Ord v. Biemond ~_-~------.----..--____- 
The maxim of no taxation without representa- 
tion has a very restricted meaning since it is not 
contained in the Constitution, and representation is 
not a condition precedent to the levy of an au- 
thorized tax. Ratigan v. Davis ________-________ 
Where the electors of a municipality have voted a 
tax upon all tangible property within the city pur- 
suant to authority granted by the Legislature, rep- 
resentation in the Legislature is sufficient to de- 
feat a claim of taxation without representation by 
electors of the municipality. Ratigan v. Davis __ 
Where a tax was voted by the electors of a city upon 
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Tenancy 
1. 


Torts. 


Trespass. 


Trial. 


12. 


13. 


all tangible property not exempt in the city, prop- 
erty within areas subsequently annexed becomes 
liable for the levy of the tax in the absence of a 
contrary statutory provision. Ratigan v. Davis -- 
Where a statute authorizes the electors of a city 
to impose a tax on tangible property within the city, 
the electors in areas subsequently annexed cannot 
properly question the validity of the tax on the 
ground that they have no voice in the selection 
of those charged with the determination and certifica- 
tion of the amount to be levied. Ratigan v. Davis 
Under such circumstances the authority to levy 
the tax is deemed to flow directly from the Legisla- 
ture. The levy of the tax is corporate action pur- 
suant to state authority in which electors in subse- 
quently annexed areas cannot void the tax as to them 
because of no representation on the levying body. 
Ratigan:.v. Davis: .2o22s2-+-e2-eceusn es ssceenes 


in Common. 


Joint tenancies are not favored in the law, and if 
not expressly created by statute, contract, convey- 
ance, grant, or devise, the law presumes the ex- 
istence of a tenancy in common in jointly owned 
property. White v. Ogier --------------------- 
When the evidence is insufficient to create a ten- 
ancy in jointly owned property, the presumption 
is that it is held as a tenancy in common. White 
V5 O@ier me es ee Le ee Se 


Rule with respect to causation of injury in tort action 


stated. Flynn v. Union Stock Yards Co. _-_----~._ 


The defense of a prescriptive easement is available in 


a trespass action under a general denial. Martin 
v. Norris Public Power Dist. ~--.__.---_---.--_~- 


In a case tried to the court, either in law or in 
equity, the presumption obtains that the trial court 
in arriving at decision considered only such evidence 
as was competent and relevant. The Supreme Court 
will not reverse a judgment in a ease so tried be- 
cause other evidence was admitted, if there is suffi- 
cient competent and relevant evidence in the record 
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to sustain the judgment. Terry Carpenter, Inc. v. 
Nebraska Liquor Control Commission —----..---.- 
A jury should not be instructed as to the amounts 
prayed for in the petition of the plaintiff, and an 
instruction that a verdict for the plaintiff may not 
exceed such specific amounts should not be given. 
Darnell v. Panhandle Coop. Assn. ~-...--.--..-__- 
Essential requisites of instruction on doctrine of 
comparative negligence stated. Darnell v. Panhandle 
Coop. ASSii ocoss<svecesececessccseveencset 26 ee 
A party may at any time invoke the language of 
his opponent’s pleading on which the case is tried, 
on a particular issue, as rendering certain facts 
indisputable. Gunia v. Morton ____.._.--_.-___--. 
Where a motion for a directed verdict is made at 
the close of the evidence of the state in a criminal 
action, the introduction of evidence thereafter by 
the defendant waives any error in the ruling on the 
motion. The defendant, however, is not prevented 
from questioning the sufficiency of the evidence in 
the entire record to sustain a conviction. State 
V. (B@@@rs onsets sec sseeaecs leo dabee be ees ed 
In testing the sufficiency of the evidence for de- 
termining the propriety of a directed verdict, the 
plaintiff is entitled to have all controverted facts 
resolved in her favor, and she is entitled to have 
the benefit of every inference that can reasonably be 
drawn from the evidence. Crawford v. Soennichsen 
Where the facts adduced to sustain an issue are 
such that but one conclusion can be drawn when 
related to the applicable law, it is the duty of the 
court to decide the question as a matter of law and 
not submit it to a jury. Crawford v. Soennichsen 
Flynn v. Union Stock Yards Co. _-----.---------.- 
Michelsen v. Upton ~--.----_---.--..-------.--_- 
Rule for consideration of motion for directed ver- 
dict or judgment notwithstanding the verdict stated. 
Flynn v. ‘Union Stock Yards Co, ~__._-----..---- 
The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only 
be surmised or conjectured. Flynn v. Union Stock 
Wards: Co; .-lios2esc tance Loeb ecociedestace sche. 
Rule with respect to causation of injury in tort 
action stated. Flynn v. Union Stock Yards Co. _. 
Where testimony is offered and admitted in evidence 
without objection being made thereto, error cannot 
be predicated thereon on appeal. The rule also 
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12. 


138. 


14. 


15. 


16. 


17. 


18. 


19. 


applies to the district court when reviewing its own 
proceedings on motion for a new trial. Connor v. 
State cc ee hes wt Se See oe oes 
State -v:. Dillon: :o-2.22.2-5226-22cenecee-ce sees 
Where a verdict of a jury is clearly against the 
weight and reasonableness of the evidence it will 
be set aside and a new trial granted. Connor v. 
State: s.i222 22 lec seh ee sesecscccséoce ecole ciecs 


Under ordinary circumstances the opinion of an 
expert witness is to be considered and weighed by 
the triers of fact like any other testimony. Connor 
Vio State. uo. ee cece le aces cde ee 


State: vz Dillon: 2232+ scccncccless css ee eck 
The amount of the damages sustained by a land- 
owner for a right-of-way condemned across his 
land is peculiarly of a local nature to be determined 
by a jury, and its verdict will not ordinarily be in- 
terfered with if it is based on the testimony. Con- 
Nor V.. (State) So oe sc eae Ania 
State v. Wixson -----.-----.-- ~~. e+ 
State v. Dillon _-_-.--.--._-----~---_--- 
In a condemnation action, when the evidence is 
conflicting, the verdict of a jury will not be set 
aside unless it is clearly wrong. Connor v. State 
State v. Wixson -._ -_...--.--1u----_ eee 
Where the charge to a jury in a particular respect 
contains a correct general statement of the law, 
error cannot be predicated on a failure to give a 
more specific instruction in the absence of a request 
therefor. Carter v. Chicago, B. & Q. R.R. Co. 
Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer 
requests for instructions that will supply the omis- 
sion, and, unless this is done, the judgment will 
not ordinarily be reversed for such defects. Carter 
v. Chicago, B. & Q. R.R. Co. -.-----__--__-_ 
Instructions given to a jury must be construed to- 
gether and if, when considered as a whole, they 
properly state the law that is sufficient. Carter v. 
Chicago, B. & Q. R.R. Go. _.--_------_---__ ee 
An instruction which informs the jury that when 
there is conflict in the evidence it is its duty to 
reconcile the evidence if it can, and if it cannot, 
then to determine which is true and which is un- 
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true, does not infringe upon the right of the jury 
to judge the credibility of witnesses and the weight 
to be given their testimony. State v. May --__---- 
One who has brought out improper testimony on 
the examination-in-chief of his own witness over 
proper objections cannot complain of cross-exam- 
ination of the witness on the same subject. Neill 
¥. McGinn) 2.0224 e52052 ess ee eee 
Where it is not relevant to any issue in the case, 
the fact that a party carries liability insurance is 
not admissible in evidence. Neill v. McGinn _____- 
If evidence is properly admissible for any purpose, 
it cannot be excluded for the reason that it tends 
to show that the party carries liability insurance. 
Neill v. McGinn _____-_____---_____--_-_-__..---- 
Where it is clear that a verdict of the jury is based 
upon compromise and disregard of evidence, it must 
be set aside, Gillaspie v. Nebraska Tractor & Equip- 
ments (Co; see Sooo ee ee ecr sh tee cee ee 
In a condemnation action the weight and credibility 
of testimony of either lay or expert witnesses as to 
land values is for the jury. State v. Dillon _____- 
A bona fide holder for value of a past-due negotiable 
instrument is entitled to a peremptory instruction in 
his favor. Geyer v. The Walling Co. -._-..__--___ 
Courts must apply a rigid test to explanations 
offered for previous omissions when material facts 
are elicited for the first time in a subsequent hearing. 
Pruitt v. McMaken Transp. Co, ----_----------- 
Triers of fact are not compelled to accept as abso- 
lute verity every statement of a witness not con- 
tradicted by direct evidence. The persuasiveness 
of such evidence may be destroyed even though un- 
controverted by direct testimony. Pruitt v. Mc- 
Maken Transp. Co. __--.---.-_--.-__--_--_-___---. 
In the absence of a special requirement, a board 
of adjustment in zoning case is not required to in- 
clude findings of fact or a statement of the rea- 
sons for its decision in the order entered upon an 
application made to the board. Crane v. Board of 
County Commissioners _------.-------.-.---_----- 
Evidence that previous applications for special per- 
mits to operate trailer courts have been refused 
does not establish that the refusal to grant a sub- 
sequent application for such a permit is arbitrary 
and capricious. Crane v. Board of County Com- 
MISsioners: | 2253S ec she sobs oh eee nae 
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An instruction reciting the provisions of statutes 
regulating and controlling the speed of motor ve- 
hicles should include therein all the material ap- 
plicable statutory limitations and qualifications to 
enable a jury to observe and understand the duty of 
drivers at the time and place in question. Stillwell 
v Schmoker: o2saoS2.tseccestecuck swe seed sees eel 


Although the evidence may be entirely circumstan- 
tial as to the rate of speed at which a motor vehicle 
was operated, it may be sufficient to support a rea- 
sonable conclusion reached by the jury on the issue 
of negligence. Stillwell v. Schmoker ~___-_.__-__- 


It is the duty of the trial court, without request, 
to instruct the jury on each issue presented by the 
pleadings and supported by evidence. A litigant is 
entitled to have the jury instructed as to his theory 
of the case as shown by the pleadings and evidence, 
and a failure to do so is prejudicial. Stillwell v. 
Schmoker®. 2-2-2222 eb eeces [ose eseculescce cn 


In determining whether a party is entitled to a 
directed verdict, the evidence must be considered 
most favorably to the other party, every controverted 
fact must be resolved in his favor, and he is en- 
titled to the benefit of every reasonable inference 
that may be drawn therefrom. Napier v. Pedersen 


Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, 
the question should be submitted to the jury. 
Napier v. Pedersen 


In every case before the evidence is left to the jury, 
there is a preliminary question for the judge, not 
whether there is literally no evidence, but whether 
there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed. 
Michelsen v. Upton ~--- ~~ -.--------_ ee 
It is the duty of a trial court to direct a verdict 
where the evidence is undisputed or where the 
evidence, though conflicting, is so conclusive that 
it is insufficient to sustain a verdict and judgment. 
Michelsen v. Upton 


An instruction with respect to circumstantial evi- 
dence is not erroneous when it states that if all of 
the facts and circumstances relied upon by the 
State to secure a conviction can reasonably be ac- 
counted for upon any theory consistent with the 
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innocence of the defendant, then the jury should 
acquit him. State v. Nichols ~-..--------------- 
A party to an action is entitled to have the jury 
instructed with reference to his theory of the case 
when the pleadings present the theory as an issue 
and it is supported by competent evidence, whether 
or not the court is requested to do so. Kraft v. 
Fundums «2.2.20 20 eo Be se tee 
An instruction that a plaintiff may not recover if 
the jury finds defendant’s motor vehicle was stopped 
in the street when the collision occurred, and had 
been so stopped before it came into plaintiff’s vi- 
sion, is a correct statement of the law where there 
is no evidence sustaining recognized exceptions to 
the rule. Kraft v. Fundum ---_--~~------------- 
Although a jury should be instructed without 
undue repetition, it is not reversible error unless 
the court singles out a particular part of the evi- 
dence and refers unduly to its weight, strength, 
or probative force. Kraft v. Fundum -__------- 
Ordinarily, the plaintiff is required to prove by a 
preponderance of the evidence that his damages 
were proximately caused by the negligence of a 
defendant, and also the amount of such damages. 
Cooper :v:. Hastert 22-22. 2 ss st 
An admission of liability for an accident by a de- 
fendant does not thereby constitute an admission 
that all damages claimed by a plaintiff were the 
proximate result of the accident. Cooper v. Hastert 
A verdict and judgment will not be set aside as in- 
adequate unless they are clearly wrong and so 
against the weight and reasonableness of the evi- 
dence as to indicate that they were the result of 
passion, prejudice, or mistake. Cooper v. Hastert 
Instructions to a jury should be considered as a 
whole. The meaning of instructions when taken as a 
whole, and not the phraseology of any particular 
portion, is the important consideration. Cooper v. 
Hastert. 222225 se0 ose sse eke ss eel sk 
The trial court is required to submit to the jury 
the issues raised by the pleadings which are sup- 
ported by the evidence. Zager v. Johnson -____~-__ 
Circumstantial evidence may be sufficient to sup- 
port a finding as to the rate of speed at which a 
motor vehicle was operated, and may be sufficient 
to overcome direct evidence as to that fact. Zager 
¥. JOHNSON). -- Hos ose cee See ee en ont 
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47. 


48. 


Trusts. 


The meaning of an instruction, and not its phrase- 
ology, is the important consideration. Where the 
meaning of an instruction is reasonably clear it is 
not prejudicially erroneous. Zager v. Johnson __-- 
The question of the existence of negligence or con- 
tributory negligence is for a jury where different 
minds may reasonably draw different conclusions 
from the evidence. Steel v. Nordin ~------------- 


Where property is conveyed directly to a municipal 
corporation to hold for purposes for which the cor- 
poration was created, no trust for the benefit of 
others arises, unless such intent can be found to be 
effectively manifested by apt and appropriate lan- 
guage creating a trust in the property. City of 
Gering ‘Vi, Jones: 242-2352 222-shn5ossc ecole eets 
The burden of proof that a deposit is for a special 
purpose or of a trust nature devolves on the party 
who claims that it is impressed with such char- 
acter. Glass v. Nebraska State Bank ~-~------__. 


Distinction between a bona fide time sale and an 
installment loan stated. Berg v. Midwest Laundry 
Equipment Corp. ~_----------------.----------..- 
A dealer in automobiles may in good faith sell a 
car on time for a price in excess of the cash price 
without tainting the transaction with usury, though 
the difference in prices may exceed lawful interest 
for a loan. Elder v. Doerr _-__---_---_---..---. 
Whether or not a transaction is a bona fide time 
sale or the financing of the balance of a cash pur- 
chase price is a question of fact. Elder v. Doerr 
In considering whether a transaction is a time sale 
made in good faith or a loan, the court will look 
through the form and examine its substance. Elder 
Vii Doerr soc ssnces-esecseesbi ence eldest eck 
General Motors Acceptance Corp v. Mackrill ~___ 
Lloyd v. Gutgsell --.-----.--2 22 
A transaction is not a valid time sale made in good 
faith unless the seller informs the buyer at the 
time of the sale of the cash and time sale prices 
and gives the buyer the opportunity to choose 
the one he will accept. Elder v. Doerr __._____-__. 
Where usury is established, the lender alone is the 
violator of the law and the borrower has no equit- 
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able duty to the lender with reference thereto. 
Elder ‘v;. Doerr: 2.5 -ss2-s2c-s52-25-3es5-es20c05 22 
The Legislature may, in the exercise of the police 
power, fix maximum interest rates for the hire of 
money or the forebearance of debt. Elder v. Doerr 
An installment sales. contract, in which the seller is 
a nonlicensee, which exacts interest in excess of 9 
percent, is usurious and void in that it violates the 
provisions of the Nebraska Installment Loan Act. 
Elder ‘vi: Doerr 2s: - S252 hes tee eee tees 
Regardless of the term used, if the result is a 
charge for the loan of money or for forbearance 
of a debt the result is interest. General Motors 
Acceptance Corp. v. Mackrill ~---.---------------~ 
Disguise it by any name that may be done, it is 
and remains interest. The concern is not with the 
form but the intent of the transaction. General 
Motors Acceptance Corp. v. Mackrill --..------._- 
The permissive provisions of the Installment Loan 
Act will not apply to a nonlicensee, but a non- 
licensee will be bound by the inhibitory provisions 
of the act. General Motors Acceptance Corp. v. 
Mackrill 22-222 es2c2s-s2csec8 co ec eee ec le 
The fact that a purchaser has full knowledge of 
and accepts the terms of a proferred sale is not a 
defense to a charge of usury. General Motors 
Acceptance Corp. v. Mackrill ..------_------------ 
The lender is the violator of the law and against 
him alone are its penalties enacted. General Motors 
Acceptance Corp. v. Mackrill _.---._-.----..-_----- 
The contract involved in this case is in violation 
of the Installment Loan Act and is void and uncol- 
lectible. General Motors Acceptance Corp. v. Mack- 
Till sctesnessensssetee ss see ses see sec etek oeks 
The defense of usury is personal to a borrower, 
and is available only to the borrower himself and 
to those in legal privity to him. Rader v. Burnett 
A mere purchaser of the equity of redemption, 
being neither surety nor privy, cannot avail him- 
self of the usurious contract of his grantor to which 
he is a stranger. Rader v. Burnett _.-..--.____._- 
This is true whether the statutes declare the con- 
tract void in whole or only to the extent of the 
usury. Rader v. Burnett ---..------. ~~. --_..- 
The rule of legal privity embraces the heirs, legal 
representatives, and devisees of the borrower or 
debtor and those who stand in relation of sureties, 
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19. 


20. 


21. 


24, 


guarantors, or accommodation endorsers, with re- 
spect to the tainted transaction. Rader v. Burnett 
A cause of action on a usurious contract is not 
assignable to a stranger to the transaction. Rader 
vo Burnett) s2-s22cb 222 oo sede 2 ns seceeccneks 
Legislative Bill 811, adopted at the 1963 session 
of the Legislature is a bill for the regulation of 
interest on money. Stanton v. Mattson ------_..- 
The borrower as a participant in a usurious trans- 
action is in vinculis and not in pari delicto to the 
lender as regards usury. Lioyd v. Gutgsell ------. 
Even when the parties have been found to be in 
pari delicto, relief may be awarded on the ground 
that in the particular case public policy will be 
deemed to be best conserved by that course. Lloyd 
vi. Gutesell . 2o--cuccccccte ci cetebe se Se cocked sl 
If a purported time sale is in fact a loan, and the 
loan is in violation of the Installment Loan Act, the 
penalties of the act apply to it. Lloyd v. Gutgsell 
Where a time sale price is determined by applying 
a certain schedule of rates or charges to the cash 
price, the resulting Produst: is interest. Lloyd 
Vv. Gutgsell sou costo ce ck occ eeeene bees 


Vendor and Purchaser. 


1. 


Waters. 


The conveyance of a thing imparts a grant of it as 
it actually exists at the time the conveyance is 
made, unless the contrary intention is manifested in 
the grant. First Investment Co. v. State Fire 
Marshal 222-24 sooo oo eee bissote contest oe 

In an action for breach of contract of purchasé 
where the defects in a house may be remedied 
without materially injuring or reconstructing any 
substantial portion of the house, the measure of 
damages is the cost of repairs in making it con- 
form with the terms of the contract. Jacobs v. Korst 
Where defects cannot be remedied without recon- 
struction of, or a material injury to, a substantial 
portion of a house, the measure of damages is the 
difference between its market value at the time of 
sale and its market value if it had been as war- 
ranted or represented. Jacobs v. Korst ~-.-__---- 


Surface waters are defined as waters which appear 
upon the surface of the ground in a diffused state, 
with no permanent. source of supply or regular 
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course, which ordinarily result from rainfall or 
melting snow. Nielsen v. Chappelear -_.-...-__-_- 
Diffused surface waters, which ordinarily result 
from rainfall and melting snow and having no 
permanent source of supply or regular course, may 
be dammed, diverted, or otherwise repelled by an 
adjoining landowner without liability, if it is neces- 
sary and done without negligence. Neilsen v. 
Chappelear’) 2.25 252.2 2-6 2552.2 on CU eecces cence 
When surface waters concentrate and gather in 
volume, so as to lose their character as diffused 
surface waters and flow into a natural depres- 
sion, draw, swale, or other natural drainway, the 
flow may not be arrested or interfered with to the 
injury of neighboring proprietors. Nielsen  v. 
Chappélear® 2:22: 2esies.eece cues ece esc lees 
Rule stated as to right of landowner to control 
surface waters. Nielsen v. Chappelear --_------- 


While the flow of surface waters in a natural de- 
pression, draw, swale, or other natural drainway 
may be temporary and occasional, the course which 
they uniformly take is the controlling factor. Niel- 
sen v. Chappelear —---------------------~------- 
A party who seeks to have title to real estate 
quieted in him on the ground that it is accretion 
to land to which he has title has the burden of 
proving the accretion by a preponderance of the 
evidence. Mitchell v. Beermann ~-.------------.- 


The cardinal rule of testamentary construction is 
to ascertain the intention of the testator as ex- 
pressed in the will. First Nat. Bank & Trust Co. 
V:, Oeltjen” 222 sco secen22 sscsececssccucsssossecess 
In construing a will the court should give effect 
to the true intention of the testator as shown by 
the will itself in the light of the attendant circum- 
stances under which it was made, if that inten- 
tion is consistent with the applicable rules of law. 
First Nat. Bank & Trust Co. v. Oeltjen -_-.-------_- 
No particular words or conventional forms of ex- 
pression are necessary to enable one to make an 
effective testamentary disposition of his property. 
First Nat. Bank & Trust Co. v. Oeltjen __._.----- 
The intention of the testator is to be ascertained 
from a liberal interpretation and comprehensive 
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Witnesses. 
1. 


view of all of the provisions of the will. First 
Nat. Bank & Trust Co. v. Oeltjen ---.-------~---- 
Where possible, a will should be construed so as 
to give effect to every part of it. First Nat. Bank 
& Trust Co. v. Oeltjen _...-.-----------------_-.- 


In a condemnation action the weight and credibility 
of testimony of either lay or expert witnesses re- 
garding value of land taken or value of remainder 
immediately before and immediately after taking 
is for the jury. Connor v. State _---------.-_-_- 
State v. Wixson ~2=--.2=.-2. 22-2562 24-22s sce enke 
Under ordinary circumstances opinion evidence of 
an expert is to be considered and weighed by the 
triers of fact like any other testimony. State v. 
Dillons 2.22 c ates ee ee 
Testimony of witnesses must be confined to con- 
crete facts perceived by the use of their senses as 
distinguished from opinions and conclusions de- 
ducible from evidentiary facts. Stillwell v. Schmoker 
While an expert witness will be permitted to express 
his opinion, or even his belief, he cannot give his 
opinion upon the precise or ultimate fact in issue 
before the jury, which must be determined by it. 
Stillwell v. Schmoker ~__-_--.-.-_..---._--__--_- 
A witness may describe the marks that he observed 
near the place of the accident. The inference to be 
drawn from the testimony is solely the province of 
the jury. Stillwell v. Schmoker ______.-_._-_____. 


Workmen’s Compensation. 


1. 


In an action under the Workmen’s Compensation Act 
the burden is on the claimant to establish by a pre- 
ponderance of the evidence that he sustained a 
personal injury by the accident arising out of and 
in the course of his employment. Pruitt v. Me- 
Maken Transp. Co. ___--__---..---_-{.----.------- 
Wheeler v. Northwestern Metal Co. ____---_._---___ 
Mere exertion which is no greater than that ordi- 
narily incident to the employment cannot of itself 
constitute an accident under the Workmen’s Com- 
pensation Act. Pruitt v. McMaken Transp. Co. ~~ 
Even if exertion, combined with preexisting disease 
or injury, produced the disability, it does not con- 
stitute a compensable accidental injury under the 
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Workmen’s Compensation Act. Pruitt v. McMaken 
Transp; (G0... scion ete o 25st ees 
A workmen’s compensation award cannot be based 
on possibiilites or probabilities but must be based 
on sufficient evidence that the claimant incurred 
a disability arising out of and in the course of his 
employment. Pruitt v. McMaken Transp. Co. -_-. 
Rule of construction under the Workmen’s Compen- 
sation Act stated. Pruitt v. McMaken Transp. Co. 
Questions of dependency of parents on a deceased 
minor son, in whole or in part, under the provi- 
sions of the Workmen’s Compensation Act, is de- 
termined in accordance with the fact as the fact 
may be at the time of the injury to the deceased 
employee son. Lighthill v. McCurry _-_------._. 
Parents are not presumed to be dependents of 
minor children but, on the facts, may be found to 
be dependent. Lighthill v. McCurry -...-.--._-- 
Where a claim is made under the Workmen’s 
Compensation Act on account of dependency, actual 
as distinguished from mere legal dependency must 
be shown. Lighthill v. McCurry ~---.----.-----.-- 
The determination of the fact of partial depend- 
ency under the Workmen’s Compensation Act must 
be based upon contributions made by the employee 
for the purpose of support of the claimed dependent. 
Lighthill v. McCurry --~.-.-...---------.------- 
It is not money contributed but money contributed 
for the purpose of support of the claimant that 
must be the basis of any claim of partial depend- 
ency under the Workmen’s Compensation Act. Light- 
hill ve. MeCurty. .2s22s222-secseseh2ec5i222e52c525 
“Dependency” and “support” under the Workmen’s 
Compensation Act are terms that are not capable 


.of certain definition. Lighthill v. McCurry —----- 


If-a contribution is made to the ordinary comforts 


. and conveniences which are reasonably appropriate 
-to parties in their station in life, it should be con- 


sidered as support and the recipient regarded as a 
dependent. Lighthill v. McCurry -.-2.-..---:------ 
The fact that an employer is engaged in farming 
does not remove from the coverage of the Work- 
men’s Compensation Act other businesses or occu- 
pations carried on by the employer which are other- 
wise in the coverage of the statute. Campos v. 
Tomol) .2--456-As3.42 So siete ese nee ec es sasdeses 


-.The whole character _ of the .employment “must be 
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looked to to determine whether an employee is a 
farm laborer within the meaning of the Workmen’s 
Compensation Act. Campos v. Tomoi ----------- 
A group of farmers operating a commercial hay 
grinding business on a partnership basis may not, 
during the course of the operation of said separate 
business, be deemed employers of farm laborers 
within the meaning of the Workmen’s Compensation 
Act. Campos v. Tomoi ~~--_----------.-~-----~-- 
In order to receive workmen’s compensation from 
the Second Injury Fund a claimant must in fact 
have a permanent total disability. Kelly v. Peter 
Kiewit Sons Co. ~----..----------~-------------- 
A workman who is unable to perform or to obtain 
any substantial amount of labor, either in his 
particular line of work, or in any other for which 
he would be fitted, except for the injury, is totally 
disabled within the meaning of the Workmen’s Com- 
pensation Act. Kelly v. Peter Kiewit Sons Co. -- 
Statutory definition of word “accident” in Work- 
men’s Compensation Act is given. Wheeler v. 
Northwestern Metal Co. ~------------------------ 
Facts must be proved by a claimant by sufficient 
evidence leading to the direct conclusion, or by a 
legitimate legal inference therefrom, that an acci- 
dental injury occurred and caused the disability. 
There must be shown a causal connection between 
an accident suffered by the claimant and the cause 
of his disability. Wheeler v. Northwestern Metal 
CO.° sssetekeessteceeslelete cde docececcdleck seus 
Workmen’s Compensation Act should be liberally 
construed to the end that its beneficent purposes 
may not be thwarted by technical refinement of 
interpretation. Wheeler v. Northwestern Metal Co. 
In considering the sufficiency of the proof, the rule 
of liberal construction, as it relates to the Work- 
men’s Compensation Act, applies to the law and 
not to the evidence offered to support a claim by 
virtue of the law. Wheeler v. Northwestern Metal 


Total disability under Workmen’s Compensation Act 
is defined. Wheeler v. Northwestern Metal Co. __ 
Total disability is not affected by ability to obtain 
trivial occasional employment under rare conditions 
at small remuneration. The test is whether the 
claimant is able to get, hold, or do any substantial 
amount of remunerative work either in his previous 
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occupation or any other established field of em- 
ployment for which he is fitted. Wheeler v. North- 
western Metal Co. ----_--.--------_-~-----.----- 
Where reasonable controversy exists between an 
employer and an employee as to the employer’s lia- 
bility, the employer is not liable for the penalty 
for waiting time or for allowance of attorney’s 
fees. Wheeler v. Northwestern Metal Co. ~_--_--- 


Test of validity of zoning action stated. City of 
Milford v. Schmidt -~.------------------------~-- 
A decision of a board of adjustment in zoning case 
will not be disturbed unless it is illegal, is not 
supported by the evidence, is arbitrary and unrea- 
sonable, or is clearly wrong. Crane v. Board of 
County Commissioners _---~---------------------- 
Under zoning regulations, an applicant is not en- 
titled to a special permit to operate a trailer 
court as a matter of right upon a showing of com- 
pliance with applicable health and sanitation regu- 
lations. Crane v. Board of County Commissioners 
In the absence of a special requirement, a board of 
adjustment in zoning case is not required to include 
findings of fact or a statement of the reasons for 
its decision in the order entered upon an appli- 
cation made to the board. Crane v. Board of County 
Commissioners —-.------------------~.----------- 
Evidence that previous applications for special per- 
mits to operate trailer courts have been refused does 
not establish that the refusal to grant a subsequent 
application for such a permit is arbitrary and 
capricious. Crane v. Board of County Commis- 
SlONCLS: <scsdesose che soc ce eee eles cohse ceceu lee 
The exercise of the zoning power may not be denied 
on the ground that individual property rights may 
be adversely affected thereby. Crane v. Board of 
County Commissioners -~~--~-----_--------------- 
Zoning regulations must give reasonable considera- 
tion to the character of the district, and should con- 
serve the value of buildings and encourage the most 
appropriate use of the land. Crane v. Board of 
County Commissioners ._._-.._--.--.-----______-- 
What is the public good as it relates to zoning 
ordinances affecting the use of property is primar- 
ily a matter lying within the discretion and de 
termination of the municipal body to which the 
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power and function is committed. Unless an abuse of 
discretion has been clearly shown, it is not the 
province of the court to interfere. Crane v. Board 
of County Commissioners -_--------------------- 
Where the validity of the legislative classification 
for zoning purposes is fairly debatable, the legis- 
lative judgment is controlling. Crane v. Board of 
County Commissioners —_----.__._.------------.-- 
Nonconforming uses are not favored. Crane v. Board 
of County Commissioners _.___..._----.--------_- 
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